
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  On Its Own Motion ) 
 ) 
     vs. ) 
 ) 
United States Steel Corporation, ) 
  Respondent )  Docket No. 10-0635 
 ) 
Determination under Section 5 of the  ) 
Illinois Gas Pipeline Safety Act of the plan  ) 
USS is to have in place for the inspection  ) 
and maintenance of its pipeline facilities in  ) 
and near its Granite City Works. ) 
 
 

REPLY OF UNITED STATES STEEL CORPORATION 
IN SUPPORT OF ITS MOTION TO STRIKE 

 
In accordance with the schedule established by the Administrative Law Judge, and 

pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”) (83 Ill. Adm. Code 200.190), United States Steel Corporation ("U. S. Steel”) 

hereby files its reply to the Commission Staff’s Response To United States Steel Corporation’s 

Motion To Strike Testimony (“Response”) and in support of its Oral Motion to Strike (the 

“Motion”) portions of the Direct Testimony (“Testimony”) of Staff witness Darin Burk (Staff 

Ex. 1.0). In short, none of Staff’s arguments justify what is a clear contravention of the Case 

Management Order regarding the scope of the first phase of this proceeding. 

1. Staff’s Response begins by stating that the language from the Case Management 

Order1 relevant to the Motion is found on page 8.  In addition to the language Staff cites in its 

Response, the Case Management Order clearly states: 

                                                 
1 Administrative Law Judge’s Order Regarding Case Management Plan and Schedule, Docket 

10-0635 (January 21, 2011); First Revised Administrative Law Judge’s Order Regarding Case 
Management Plan and Schedule, Docket 10-0635 (June 17, 2011) (“Case Management Order”). 
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 U. S. Steel “contests and objects to the assertion of jurisdiction by the Commission 

and is proceeding under its special and limited appearance to address the 

jurisdictional issues in the initial phase of this proceeding to address jurisdictional 

issues as described below.”  Case Management Order, p. 1. 

 “Discovery during the initial jurisdictional phase of this proceeding, as described 

below, shall be limited to jurisdictional issues.”  Id. 

 A “schedule to address jurisdictional issues in an initial jurisdictional phase of this 

proceeding was agreed to by USS and Staff and was adopted by the Commission.”  

Id. at 3. 

  “The parties and Staff further agree and stipulate that administrative economy 

dictates that the jurisdictional issues should be properly addressed and resolved 

prior to resolution of compliance questions.”  Id. at 3 (emphasis added). 

There can be no question that “compliance” issues were excluded from Phase I of this 

proceeding.  Rather, Phase I is to address jurisdictional issues, and Staff does not appear to assert 

otherwise. 

2. Staff’s Response then quotes most of the testimony U. S. Steel moves to strike, 

asserts that it “is at a loss to divine precisely why USS wants to have most of this testimony 

stricken,” and characterizes this testimony as a mere “summary of events” that will not prejudice 

U. S. Steel.  Response, ¶ 7.  Contrary to Staff’s assertions, U.S. Steel’s objection regarding the 

“premature” Testimony is substantive.  In accordance with the plain language of the Case 

Management Order, U.S. Steel did not present testimony regarding compliance.  Staff’s 

argument that U.S. Steel “generally” addressed the compliance issue is simply wrong, and belied 

by the testimonies of U.S. Steel witnesses Greg Baker and Keith Naeve.  The relevant portion of 

Mr. Baker’s testimony reads as follows:   
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Q. In addition to asserting jurisdiction over [Granite City Works 
(“GCW”)] piping, Mr. Burk offers testimony addressing whether 
U. S. Steel GCW has complied with the Illinois Pipeline Safety Act 
and the regulations adopted thereunder.  Do you have any comments 
or response to Mr. Burk’s testimony regarding GCW’s compliance 
with the Illinois Pipeline Safety Act and the regulations adopted 
thereunder? 
 

A. Yes.  Mr. Burk’s testimony in this regard is beyond the scope of issues to 
be addressed in the initial phase of this proceeding pursuant to the order 
regarding case management entered in this docket.  In the order regarding 
case management, the Administrative Law Judge adopted the agreement 
of Staff and U. S. Steel that the initial phase of this case would be limited 
solely to determination of jurisdictional issues and that compliance issues 
will be addressed after the initial phase: 

 
 As an initial matter, the parties and Staff agree and stipulate 
that this matter presents certain threshold jurisdictional issues; the 
jurisdictional issues presented in the Commission’s Initiating 
Order are more fully described in numbered items (1)-(3) on page 
6 of the Initiating Order.  USS is not stipulating that the 
Commission has jurisdiction over any of USS’s facilities, contests 
and objects to the assertion of jurisdiction by the Commission as 
noted above, and has reserved its right to raise any and all legal 
and factual issues and arguments in opposition to the assertion of 
jurisdiction.   
 The parties and Staff further agree and stipulate that 
administrative economy dictates that the jurisdictional issues 
should properly be addressed and resolved prior to resolution of 
compliance questions. 

 
Consistent with the order on case management, I will not be addressing 
compliance issue in this phase of the proceeding.  This is not intended as 
agreement or concurrence with this aspect of Mr. Burk’s testimony, and 
U. S. Steel expressly reserves its right to address such compliance issues 
and contest Mr. Burk’s assertions if this proceeding advances to address 
compliance issues. 

USS Ex. 1.0 at 61:1167–62:1194 (footnotes omitted).  Keith Naeve’s testimony contains a 

similar passage: 

Q. Did you conduct a review of the facility’s compliance with PHMSA 
regulations, which Illinois has adopted? 

 
A. No, I did not.  I was told that the issue of compliance with those regulations 

would be for future consideration, and that for now, the case was limited to the 
ICC’s jurisdiction over GCW’s natural gas and COG piping.  
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USS Ex. 2.0 at 13:271-275. 

3. Staff’s other arguments in opposition to the Motion are equally without merit.  

The specific issue of compliance is raised repeatedly by the questions posed in the Testimony. 

(Staff Ex. 1.0 at 8:176- 9:221).  Staff’s attempt to characterize Mr. Burk’s answers -- which 

twice begin with “USS GCW has not complied…”-- as a “summary of events” is clearly 

incorrect.  Further, the Testimony does not fulfill any purported Staff “obligation” to explain to 

the Commission why U.S. Steel has not filed a maintenance and inspection plan.  The record in 

this case is clear that U.S. Steel is contesting jurisdiction, i.e., the applicability of the pipeline 

safety laws, which logically explains why U.S. Steel has not filed such a plan.2  If the 

Commission agrees that the pipeline safety laws are not jurisdictionally applicable to GCW, 

there would be no compliance issues and this proceeding would be concluded. 

4. Additionally, Staff’s assertions that the Testimony should not be stricken because 

it serves to inform the Commission of “profound public safety considerations” and the 

“importance of the applicable regulations” is based on a mischaracterization of the Testimony. 3  

See Response, ¶ 12.  The Testimony simply describes, in generic fashion, various provisions of 

the federal regulations regarding pipeline safety found in Parts 191, 192 and 199 of Title 49 of 

the Code of Federal Regulations.  Staff Ex. 1.0, 10:222-11:248.  Nowhere in the Testimony does 

it purport to address “the implications of asserting, or, conversely declining to assert, jurisdiction 

over some or all of the pipelines in question.”  Response, ¶ 12.  Rather, Staff presented questions 

and answers that clearly framed this testimony in terms of “issues [that] would be addressed via 

                                                 
2 If U. S. Steel is not engaged in jurisdictional activities, and U. S. Steel submits that it is not, then 

there are no applicable regulations with which U. S. Steel is obligated to comply.  This is precisely why 
this proceeding was divided into two phases.  

3 Staff’s apparent position that any pipe with gas presents a safety concern and is subject to 
jurisdiction is contrary to the law, but such issues are not the subject of the Motion and are more 
appropriately addressed in the briefs. 
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compliance ….”  Id.  As such, this Testimony serves no purpose and is directly contrary to the 

Case Management Order.  Moreover, Staff is free to cite to pipeline safety laws in future legal 

briefs.  

5. Finally, there is no evidence of safety issues relating to GCW’s gas pipes.  Indeed,  

the testimony filed in this case is clear that no safety issue exists.  USS Ex. 1.0 at 10:199-13:263, 

35:694-39:784; USS Ex. 2.0 at 12:256-17:364.  The “releases” which inspired Staff to seek the 

initiation of this proceeding were reported by U. S. Steel solely to comply with the 

environmental laws (which require reporting for any releases of benzene over ten pounds), not 

the pipeline safety laws.  USS Ex. 1.0 at 37:751-760.  Indeed, GCW has had no reportable 

“incidents” or “safety-related conditions” as those terms are defined by the pipeline regulations 

since it began operating the plant in 2003.  USS Ex. 2.0 at 15:315-322. 

6. Importantly, Staff’s Response does not address the Motion’s request to have 

paragraphs (6) and (7) of Mr. Burk’s recommendations stricken (Staff Ex. 1.0 15:330-16:345).  

These paragraphs recommend that the Commission make findings regarding compliance.  These 

paragraphs of the Testimony clearly violate the Case Management Order regarding the scope of 

the first phase of this proceeding.   

7. Staff’s final point in its Response is precisely the point which U.S. Steel made at 

the hearing, and reiterates here: Staff may present the same or similar evidence regarding 

compliance should the Commission determine that an examination of compliance is within its 

jurisdiction. 
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WHEREFORE, U.S. Steel respectfully requests that the ALJ grant its Motion to Strike 

for the reasons stated in the Motion and set forth herein. 

Respectfully submitted, 
 
 UNITED STATES STEEL CORPORATION 
 
 By:  /s/ John E. Rooney  
 
Dated: April 12, 2012 
 
John E. Rooney 
Carmen L. Fosco 
Jacqueline M. Vidmar 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
carmen.fosco@r3law.com 
jacqueline.vidmar@r3law.com 




