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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Formula rate tariff and charges authorized by  
Section 16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

No. 11-0721 

 
DRAFT POSITION STATEMENTS AND DRAFT CONCLUSIONS 

SUBMITTED BY COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), by its counsel and in accordance 
with the scheduling order of the Administrative Law Judges (“ALJs”), submits these draft 
position statements and draft analyses and conclusions recommended to the Illinois 
Commerce Commission (the “Commission” or “ICC”). 

I. INTRODUCTION 

A. Procedural History 

 

B. Legal Framework and Standards 

This is the first rate proceeding under the new ratemaking framework established 
by Section 16-108.5 of the Public Utilities Act (the “Act”), 220 ILCS 5/16-108.5.  
Section 16-108.5 was added to the Act by the Energy Infrastructure Modernization Act 
(“EIMA”), as enacted by Public Act 97-0616 and as modified by Public Act 97-0646. 

In this proceeding, the Commission must: (1) establish the formula for recovery 
of ComEd’s delivery services costs, to be set forth in ComEd’s proposed tariff as 
modified by the rulings in this Order; and (2) determine the initial delivery services rates 
thereunder.  The Commission must perform each task consistent with Section 16-108.5 
and other applicable law. 

Section 16-108.5(c) requires a “a performance-based formula rate approved by 
the Commission, which shall specify the cost components that form the basis of the rate 
charged to customers with sufficient specificity to operate in a standardized manner and 
be updated annually with transparent information that reflects the utility's actual costs to 
be recovered during the applicable rate year, which is the period beginning with the first 
billing day of January and extending through the last billing day of the following 
December.”  The rate year, as indicated by the foregoing language and other language 
of Section 16-108.5, is the year in which rates will be in effect, provided that, in this 
initial rate-setting, the rate year is 2012 but the rates being set will go into effect in June 
2012. 
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Section 16-108.5(c) further provides, in part, as follows: 

The performance-based formula rate approved by the Commission shall 
do the following: 

(1) Provide for the recovery of the utility's actual costs of delivery 
services that are prudently incurred and reasonable in amount consistent 
with Commission practice and law. The sole fact that a cost differs from 
that incurred in a prior calendar year or that an investment is different from 
that made in a prior calendar year shall not imply the imprudence or 
unreasonableness of that cost or investment. 

(2) Reflect the utility's actual capital structure for the applicable 
calendar year, excluding goodwill, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law. 

(3) Include a cost of equity, which shall be calculated as the sum of 
the following: **** 

(4) Permit and set forth protocols, subject to a determination of 
prudence and reasonableness consistent with Commission practice and 
law, for the following: 

(A) recovery of incentive compensation expense that is 
based on the achievement of operational metrics, including metrics 
related to budget controls, outage duration and frequency, safety, 
customer service, efficiency and productivity, and environmental 
compliance. Incentive compensation expense that is based on net 
income or an affiliate's earnings per share shall not be recoverable 
under the performance-based formula rate; 

(B) recovery of pension and other post-employment benefits 
expense, provided that such costs are supported by an actuarial 
study; 

(C) recovery of severance costs, provided that if the amount 
is over $3,700,000 for a participating utility that is a combination 
utility or $10,000,000 for a participating utility that serves more than 
3 million retail customers, then the full amount shall be amortized 
consistent with subparagraph (F) of this paragraph (4); 

(D) investment return on pension assets net of deferred tax 
benefits equal to the utility's long-term debt cost of capital as of the 
end of the applicable calendar year; 

(E) recovery of the expenses related to the Commission 
proceeding under this subsection (c) to approve this performance-
based formula rate and initial rates or to subsequent proceedings 



 

 3 

related to the formula, provided that the recovery shall be amortized 
over a 3-year period; recovery of expenses related to the annual 
Commission proceedings under subsection (d) of this Section to 
review the inputs to the performance-based formula rate shall be 
expensed and recovered through the performance-based formula 
rate; 

(F) amortization over a 5-year period of the full amount of 
each charge or credit that exceeds $3,700,000 for a participating 
utility that is a combination utility or $10,000,000 for a participating 
utility that serves more than 3 million retail customers in the 
applicable calendar year and that relates to a workforce reduction 
program's severance costs, changes in accounting rules, changes 
in law, compliance with any Commission-initiated audit, or a single 
storm or other similar expense, provided that any unamortized 
balance shall be reflected in rate base.  **** 

(G) recovery of existing regulatory assets over the periods 
previously authorized by the Commission; 

(H) historical weather normalized billing determinants; and 

(I) allocation methods for common costs. 

(5) ****  [Detailed earnings collar provision relating to the utility’s 
earned rate of return on common equity for the rate year.] 

(6) Provide for an annual reconciliation, with interest as described 
in subsection (d) of this Section, of the revenue requirement reflected in 
rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year been 
available at the filing date. 

The utility shall file, together with its tariff, final data based on its 
most recently filed FERC Form 1, plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed, that shall populate the 
performance-based formula rate and set the initial delivery services rates 
under the formula.  ****  Nothing in this Section is intended to allow costs 
that are not otherwise recoverable to be recoverable by virtue of inclusion 
in FERC Form 1. 

**** 

220 ILCS 5/16-108.5(c). 
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Section 16-108.5(c) further directs, in part, that: “The performance-based formula 
rate shall be implemented through a tariff filed with the Commission consistent with the 
provisions of this subsection (c) that shall be applicable to all delivery services 
customers.  The Commission shall initiate and conduct an investigation of the tariff in a 
manner consistent with the provisions of this [Section 16-108.5](c) and the provisions of 
Article IX of this Act to the extent they do not conflict with this [Section 16-108.5](c).”  
220 ILCS 5/16-108.5(c). 

Section 16-108.5(c)(6) later provides, in part: “Such review shall be based on the 
same evidentiary standards, including, but not limited to, those concerning the prudence 
and reasonableness of the costs incurred by the utility, the Commission applies in a 
hearing to review a filing for a general increase in rates under Article IX of this Act.  The 
Commission has defined the standard for determination of the prudence of costs in 
many Commission Orders.  For example: “Prudence is that standard of care which a 
reasonable person would be expected to exercise under the same circumstances 
encountered by utility management at the time decisions had to be made. In 
determining whether a judgment was prudently made, only those facts available at the 
time judgment was exercised can be considered. Hindsight review is impermissible.”  
Illinois Commerce Commission On Its Own Motion vs. Illinois Power Company: 
Reconciliation of revenues collected under fuel and gas adjustment charges with actual 
costs, ICC Docket No. 88-0142, 1992 Ill. PUC Lexis 112, *59 (Order Feb. 5, 1992).   

Finally, the Commission notes the following general legal principles regarding 
ratemaking.  “Under long established federal and Illinois constitutional law, and Illinois 
ratemaking law, a utility’s rates must be set so as to allow it the opportunity to obtain full 
recovery of its prudent and reasonable costs of service, including its costs of capital.”  
North Shore Gas. Co., et al., ICC Docket Nos. 11-0280/11-0281, p. 5 Cons. (Order 
Jan. 10, 2012).   In addition, under Article IX, the Commission is required to set just and 
reasonable rates.   220 ILCS 5/9 201(c).  The rates must be just and reasonable to the 
utility and its stockholders as well as customers.  Bus. and Prof. People for the Pub. 
Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208, 585 N.E.2d 1032, 1045 
(1991) (“BPI II”). 

II. OVERALL REVENUE REQUIREMENT 

ComEd presented and supported with detailed evidence a final Illinois-
jurisdictional revenue requirement (after reduction for other revenues) of 
$2,024,932,000. ComEd Exhibit (“Ex.”) 22.0 at 5.  Staff proposes additional downward 
adjustments that would result in a proposed revenue requirement of $1,939, 933,000 
(after reduction for other revenues).  Staff Initial Brief (“Init. Br.”) at 3 and Appendix A, 
Schedule (“Sched.”) 1, line 1.  

 
In addition, ComEd observes that although AG/AARP witnesses did not offer any 

testimony or evidence supporting an argument that any of ComEd’s costs are 
unreasonable or imprudent, AG/AARP states that a net reduction of $119,389,000 to 
ComEd’s overall revenue requirement is necessary to “adjust costs to reasonable and 
prudent levels.”  AG/AARP Init. Br. at 7-8.  ComEd argues to arrive at this reduction, 
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however, AG/AARP improperly uses a pro-rated 2011 revenue requirement. See 
AG/AARP Init. Br. at 8.  ComEd observes that the revenue requirement at issue, here, 
however, is based on 2010, not 2011, with limited, specific exceptions.  Moreover, 
ComEd notes, pro-rating of the 2010 revenue requirements is only proper in the first 
reconciliation, is improper in this initial proceeding, and overstates the AG/AARP 
proposed reduction.  See 220 ILCS 5/16-108.5(d)(1) (requiring use of the revenue 
requirements in effect during 2011, weighted as applicable, in the first reconciliation 
only). 
 

The Commission’s findings and conclusions on the revenue requirement are set 
forth in the remainder of this Order. 

 

III. RATE BASE 

A. Overview 

ComEd’s final revised rate base of $6,600,997,000 (ComEd Ex. 22.0 at 5) is 
approved.  ComEd’s rate base is correctly calculated based on final 2010 Federal 
Energy Regulatory Commission (“FERC”) Form 1 balances, functionalization of plant 
between the transmission and distribution functions, applicable ratemaking adjustments 
consistent with Section 16-108.5 of the Act, plus its estimated 2011 plant additions less 
the corresponding updating of its accumulated reserve for depreciation and amortization 
(the “depreciation reserve”).  E.g., ComEd Ex. 4.0 at 10-11.  The contested adjustments 
to rate base proposed by various intervenors and Staff are not approved, as discussed 
in the Section III.C of this Order.  

B. Potentially Uncontested Issues 

1. Plant-in-Service 

a. 2010 Distribution Plant 

ComEd’s 2010 Distribution Plant in rate base should be approved.  ComEd 
Ex. 22.1, Sch FR B-1, line 4.  ComEd showed that its 2010 Distribution Plant costs are 
prudent and reasonable, and the underlying assets are used and useful.  E.g., ComEd 
Ex. 5.0 at 7-8; ComEd Ex. 6.0 at 6, 9, 11-12.  Neither Staff nor any intervenor 
disagreed.  Staff and the intervenors that addressed rate base did not propose any 
adjustments to 2010 Distribution Plant except for reductions for the capitalized portions 
of their proposed adjustments to restricted stock, incentive compensation, and 
perquisites and awards costs.  The Commission approves the foregoing Distribution 
Plant costs and does not adopt the adjustments discussed in Sections V.C.1.b, c, and d 
of this Order. 



 

 6 

b. 2010 General and Intangible Plant, Other  
Than Functionalization (see III.C.2.b and V.C.1.e) 

ComEd’s 2010 General and Intangible (“G&I”) Plant in rate base should be 
approved.  ComEd Ex. 22.1, Sch FR B-1, line 15.  ComEd showed that its 2010 G&I 
Plant costs are prudent and reasonable, and the underlying assets are used and useful.  
E.g., ComEd Ex. 5.0 at 14-17; ComEd Ex. 6.0 at 6, 9-10.  Neither Staff nor any 
intervenor disagreed.  The Commission approves the foregoing costs.  See also 
Sections III.C.2.b and V.C.1.e of this Order. 

2. Accumulated Deferred Income Taxes 

a. SERP (see also V.b.8) 

AG/AARP and CUB proposed that, because ComEd’s Supplemental Executive 
Retirement Plan (“SERP”) is included in the calculation of the return on its Pension 
Asset, the accumulated deferred income taxes (“ADIT”) associated with the SERP 
should be incorporated in that calculation rather than in the rate base calculation.  That 
proposal is reasonable and was accepted by ComEd.  ComEd Ex. 13.0, 11; see ComEd 
Ex. 22.1 Sch FR B-1, line 38, Sch FR C-1, line 21, Sch FR C-3, line 2, and App 4.  The 
Commission approves the foregoing adjustment. 

b. 401(k) Matching 

AG/AARP’s rebuttal proposed that the ADIT balance associated with ComEd’s 
401(k) matching should be included in rate base.  That proposal is reasonable and was 
accepted by ComEd.  ComEd Ex. 22.0 at 7-8; see also ComEd Ex. 22.1, Sch FR B-1, 
lines 38, 42.  The Commission approves this component of rate base. 

3. Materials & Supplies Inventories 

ComEd’s materials and supplies inventory in rate base is uncontested.  ComEd 
Ex. 4.0 at 14-15; ComEd Ex. 5.0 at 17-18; ComEd Ex. 22.1 at Sch FR B-1, line 39.  The 
Commission approves this component of rate base. 

4. Regulatory Assets & Liabilities 

a. Regulatory Assets 

ComEd’s rate base includes certain regulatory assets.  This inclusion is 
uncontested.  E.g., ComEd Ex. 4.0 at 15; ComEd Ex. 22.1, Sch FR B-1, line 40.  See 
also Staff Ex. 4.0 at 7– 8.  The Commission approves this component of rate base. 

b. Asset Retirement Obligation 

ComEd’s subtraction of asset retirement obligations from rate base is 
uncontested.  ComEd Ex. 4.0 at 15–16; ComEd Ex. 22.1, Sch FR B-1, line 43.  The 
Commission approves this component of rate base. 
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c. Deferred Credits 

ComEd’s subtraction of deferred credits from rate base, as revised in its rebuttal, 
is uncontested.  ComEd Ex. 22.1, Sch FR B-1, line 44.  ComEd’s direct testimony 
subtracted deferred credits from rate base.  ComEd Ex. 4.0 at 15-16.  The sole 
proposed adjustment was that of AG/AARP relating to ComEd’s leasing of fiber optic 
equipment.  AG/AARP is correct that an additional deferred credit related to this item 
should be recognized, but AG/AARP’s proposed method of functionalizing the 
distribution portion of the credit, the net plant allocator, is incorrect.  The 
communications equipment allocator is the correct allocator.  ComEd reflected the 
credit, calculated using the latter correct allocator, in its rebuttal testimony.  ComEd Ex. 
13.0 at 14.  ComEd also made a parallel correction to the lease revenues credited 
against the revenue requirement.  Id. at 15.  AG/AARP’s rebuttal accepted ComEd’s 
modification.  AG/AARP Ex. 4.0 at 8.  This item now is uncontested.  The Commission 
approves this component of rate base. 

d. Other Deferred Charges 

ComEd included deferred charges (positive and negative) in its rate base, and 
amortized these items over five years as required by 220 ILCS 5/16-108.5(c)(4)(C) and 
(F).  ComEd Ex. 4.0 at 17; ComEd Ex. 22.1, Sch FR B-1, line 44.  Those items are 
uncontested, apart from the amortization period issue discussed in Section V.C.4 of this 
Order.  The Commission approves this component of rate base. 

5. Customer Deposits, Including Staff  
Proposal re Interest (see also V.B.2) 

ComEd’s rate base reduction for customer deposits, as revised in its rebuttal, is 
uncontested.  ComEd Ex. 22.1, Sch FR B-1, line 46.  ComEd’s direct testimony 
calculated this item with an offset for interest on customer deposits.  ComEd Ex. 4.0 at 
17-18.  Staff and AG/AARP proposed instead that interest on customer deposits be 
treated as an operating expense item.  ComEd accepted that proposal and reflected it in 
its rebuttal testimony.  ComEd Ex. 13.0 at 16.  No other adjustment was proposed.  See 
also Section V.B.2 of this Order.  The Commission approves this adjustment. 

6. Customer Advances 

ComEd’s rate base reduction for customer advances is uncontested.  ComEd 
Ex. 4.0 at 18; ComEd Ex. 22.1, Sch FR B-1, line 47.  The Commission approves this 
component of rate base. 

7. Accumulated Depreciation & Amortization  
(Other than Derivative Impacts) 

ComEd’s calculation of its depreciation reserve, which reduces rate base, is 
uncontested except for: (1) IIEC’s proposal, for rate-setting purposes, to “average” (i.e., 
cut in half) both the amount of the 2011 plant additions and the amount for the 
corresponding updating of the depreciation reserve (discussed in Section III.C.1 of this 
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Order); and (2) derivative impacts of (a) the 2010 G&I Plant functionalization 
adjustments proposed by Staff, AG/AARP, and CUB (see Sections III.C.2.b and 
V.C.1.e) and (b) the 2011 plant additions adjustments proposed by Staff (see 
Section III.C.2.c). 

Because ComEd’s rate base includes 2011 plant additions, its depreciation 
reserve must be correspondingly updated as well.  220 ILCS 5/16-108.5(c)(6).  That is 
undisputed. 

ComEd’s depreciation reserve updating calculation presented in direct testimony 
was contested in part by Staff, but the difference has been resolved, subject to the 
above exceptions.  ComEd Corrected (“Corr.”) Init. Br. at 15-17; Staff Init. Br. at 6. 

IIEC’s “average” proposal related to rate-setting is not adopted, as addressed in 
Section III.C.1 of this Order; see also Section VIII.C.1. 

Proposed changes to the depreciation reserve that are derivative of contested 
plant adjustments rise or fall with those plant adjustments.  The Commission approves 
this component of rate base, and rejects the contested plant adjustments as discussed 
in Sections III.C.2.b (and V.C.1.e) and Section III.C.2.c of this Order. 

8. Non-AFUDC Construction Work in Progress 

ComEd, in its surrebuttal, stated that, in the interest of narrowing the issues, it 
was willing to accept Staff’s proposal to: (1) exclude from rate base in the instant rate-
setting Construction Work in Progress (“CWIP”) not accruing Allowance for Funds Used 
During Construction (“AFUDC”) but (2) include non-AFUDC CWIP in the revenue 
requirement reconciliations.  ComEd Ex. 21.0 at 15. 

Inclusion in rate base of a normal level of non-AFUDC CWIP is proper and 
reasonable.  Section 9-214(e) of the Act, 220 ILCS 5/9-214(e), authorizes inclusion of 
CWIP in rate base.  ComEd’s rate base as presented in its direct and rebuttal testimony 
appropriately included $6,225,000 of non-AFUDC CWIP, using the December 31, 2010, 
non-AFUDC CWIP balance as a reasonable proxy for amounts that will exist in future 
periods.  ComEd Ex. 4.0 at 13; ComEd Ex. 4.1; ComEd Ex. 5.0 at 18–19; ComEd Ex. 
12.0 at 18– 19; ComEd Ex. 13.1, Sch FR B-1, line 35. 

Non-AFUDC CWIP is not included in rate base as a means of including the 
specific projects that happen to be in progress and not accruing AFUDC as of the date 
that non-AFUDC CWIP is measured.  The projects in CWIP as of December 31, 2010, 
may have gone into service in 2011, but the projects in CWIP constantly roll over and 
are replaced by new projects so that a new and similar set of projects will be in CWIP at 
the end of 2011 that are not accounted for in the 2011 plant additions.  ComEd’s direct 
and rebuttal approach is consistent with how it accounted for non-AFUDC CWIP in rate 
base, and what the Commission approved, in its 2005, 2007, and 2010 rate cases.  
CUB, the AG, and the Cook County State’s Attorney’s office initially proposed to 
eliminate all non-AFUDC CWIP from rate base in ComEd’s 2005 rate case.  By the time 
of the evidentiary hearing in that case, those parties, Staff, and ComEd all agreed that it 
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was appropriate to include a normalized level of non-AFUDC CWIP in rate base, and 
their respective witnesses each testified in support of the normalized amount.  ComEd 
Ex. 12.0 at 18–19. 

 
Staff here proposed to remove all non-AFUDC CWIP from rate base, but Staff’s 

rebuttal also made clear that, under its position, non-AFUDC CWIP would be included in 
rate base in the revenue requirement reconciliations.  See Staff Ex. 16.0 at 10, 14. As 
indicated above, ComEd, in the interest of narrowing the issues, stated it was willing to 
accept Staff’s proposal to remove non-AFUDC CWIP from rate base, but only provided 
that this final Order provides, as Staff agrees, that non-AFUDC-CWIP shall be included 
in the reconciliations.  ComEd Ex. 21.0 at 15. 

The Commission approves Staff’s two-part proposal described above.  CUB’s 
proposed adjustment to non-AFUDC CWIP, which is derivative of CUB’s proposed 
adjustment to restricted stock (see CUB Ex. 1.0 Rev. at 21), is moot.  (CUB’s underlying 
restricted stock adjustment is discussed in Section V.C.1.b of this Order.) 

C. Potentially Contested Issues 

1. Average Year or End of Year Rate Base  
(see also VIII.C.1) 

ComEd’s Position 

ComEd’s rate base is correctly calculated based on 2010 FERC Form 1 
balances, functionalization, applicable ratemaking adjustments consistent with the 
statute, plus its projected 2011 plant additions less the corresponding updating of the 
depreciation reserve.  E.g., ComEd Ex. 4.0 at 10–11; 220 ILCS 5/16-108.5(c)(6).  Only 
Staff disputes the correct amount for the 2011 plant additions, as discussed in 
Section III.C.2.c of this Order.  Also, as discussed in Section III.B.7, the corresponding 
updating of the depreciation reserve is not disputed except for (1) IIEC’s proposal, for 
rate-setting purposes, to “average” (i.e., cut in half) the amount of the 2011 plant 
additions and the amount for the corresponding updating of the depreciation reserve for 
2011, discussed in the instant section of this Order (see also Section VIII.C.1 (“average 
rate base” proposals relating to the revenue requirement reconciliations)); and 
(2) derivative impacts of (a) the 2010 G&I Plant functionalization adjustments proposed 
by Staff, AG/AARP, and CUB (see Sections III.C.2.b and V.C.1.e) and (b) the 2011 
plant additions adjustments proposed by Staff (see Section III.C.2.c). 

Staff and Intervenor Positions 

 

ComEd’s Response 

Only IIEC proposes that ComEd’s rate base be “averaged” for rate-setting 
purposes, which means cutting in half, when setting rates, the forecasted plant additions 
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for the filing year (in this case, 2011) and the corresponding updating of the depreciation 
reserve related to the 2011 plant additions.  IIEC Init. Br. at 17, 18-26.  That would 
reduce rate base by $160,118,000.  See ComEd Ex. 22.1 at Sch FR B-1 (line 55, minus 
line 64, times 50%). 

 
ComEd’s Initial Brief pointed out the numerous legal and evidentiary flaws in 

IIEC’s position.  ComEd Corr. Init. Br. at 21-27.  AG/AARP also does not support IIEC’s 
proposal, stating that use of end of year plant amounts in the rate-setting “is consistent 
with the goal of setting an (2011) inception revenue requirement as close to the actual 
rate base for the (2011) inception year as possible”.  See AG/AARP Init. Br. at 9-10; see 
also id. at 65-66. 

The fact that it is contrary to Section 16-108.5 and the erroneous nature of IIEC’s 
position are illustrated by IIEC’s claims on this subject.  IIEC claims that its proposal is 
warranted “because of the obvious inaccuracy of using a rate period’s probable 
maximum investment amount as ComEd’s investment throughout the rate period.”  IIEC 
Init. Br. at 17.  See also, e.g., id. at 18-19, 20. 

It is not clear to what claimed “obvious inaccuracy” IIEC is referring.  Even under 
ComEd’s view of how the statute works, rates in effect as a result of an Order in this 
case will under-recover the costs ComEd will incur in the rate year.  The rates set here 
will be in effect from roughly June 1, 2012, until January 2013.  The plant additions 
included in ComEd’s proposed rates, however, are only the projected 2011 plant 
additions.  They do not include any of the plant additions that will occur in 2012.  Thus, 
ComEd’s proposed net plant in rates will be far below the level that will exist in the 
period in which rates being set will be in effect.  IIEC has never claimed, and could not 
claim, otherwise.  In fact, IIEC witness Mr. Gorman admitted that a 2011 end-of-year 
rate base would better reflect ComEd’s costs in 2012 when the rates being set will be in 
effect.  ComEd Corr. Init. Br. at 27.  This undisputed reality should be conclusive, 
because IIEC itself argues that “as a general matter, the Commission’s determination of 
ComEd’s revenue requirement should seek to approximate, as close as practicable, 
ComEd’s actual costs for the rate period at issue.”  IIEC Init. Br. at 20.  Thus, it is IIEC’s 
averaging proposal that would contribute to an even greater “obvious inaccuracy.”  
IIEC’s claim is flatly inconsistent with Section 16-108.5(c)(6), which provides: 

The utility shall file, together with its tariff, final data based on its most 
recently filed FERC Form 1, plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed, that shall populate 
the performance-based formula rate and set the initial delivery services 
rates under the formula. 

220 ILCS 5/16-108.5(c)(6). (Emphasis added.)   “[P]rojected plant additions and 
correspondingly updated depreciation reserve … for the calendar year in which the tariff 
and data are filed” are just that.  They are not 50% of that.    The language chosen by 
the General Assembly precludes such an interpretation.  ComEd Corr. Init. Br. at 21-22.  



 

 11 

IIEC’s Initial Brief claims that the statutory language does not require a year end or an 
average rate base, but IIEC never gives a coherent and credible reason for its 
interpretation.  See, e.g., IIEC Init. Br. at 21-22. 

In addition, Section 16-108.5(c) requires a “a performance-based formula rate 
approved by the Commission, which shall specify the cost components that form the 
basis of the rate charged to customers with sufficient specificity to operate in a 
standardized manner and be updated annually with transparent information that 
reflects the utility's actual costs to be recovered during the applicable rate year, 
which is the period beginning with the first billing day of January and extending through 
the last billing day of the following December.”  (Emphasis added.)  The rate year, as 
indicated by the foregoing language and other language of Section 16-108.5, is the year 
in which rates will be in effect, provided that, in this initial rate-setting, the rate year is 
2012 but the rates being set will go into effect in June 2012. 

IIEC’s proposal is not consistent with “information that reflects the utility's actual 
costs to be recovered during the applicable rate year…”  The rate year is 2012.  IIEC’s 
proposal would deny ComEd inclusion in the rates of half of the plant additions that 
went into service in 2011.  IIEC’s own witness Mr. Gorman eventually admitted that an 
end of year rate base would better reflect costs in 2012 when the rates being set will be 
in effect, although he still tried to rationalize his proposal.  Tr. at 760. 

Any claim that ComEd has been inconsistent on this point wirth respect to the 
determination of capital structure (see Section VI.A of this Order) is incorrect.  ComEd 
proposes an end of year capital structure as well, with only the limited proviso that 
ComEd used average data for short term debt in order to remove the amount of STD 
assumed to be financing CWIP accruing AFUDC from its rate base, consistent with 83 
Ill. Adm. Code § 285.4020. 

IIEC’s claim, moreover, is not supported by any credible rationale that fits the 
actual facts of how the formula rate rate-setting process works (the data specified to be 
used and the timing of the process, including when the rates go into effect), nor is it 
consistent with the Article IX ratemaking that IIEC invokes elsewhere.  Year-end 
balances ensure that the most current cost and investment data populate the formula.  
Article IX ratemaking also supports an end of year rate base when, as here, the starting 
point of the revenue requirement is past cost data.  ComEd Corr. Init. Br. at 24-27. 

IIEC’s observation that an average rate base can be calculated from FERC 
Form 1 data, because the data also include the figures as of the end of the preceding 
year (IIEC Init. Br. at 23) is off point.  The projected plant additions are not from FERC 
Form 1 data, because, by definition, they are for the year after the year of the most 
recent FERC Form 1.  The fact that ComEd pointed out that the formula rate process 
does not involve a test year (see IIEC Init. Br. at 23-24) does not undercut the fact that 
Article IX ratemaking would support use an end of year rate base where, as here, the 
starting point of the revenue requirement is past cost data.  See ComEd Corr. Init. Br. at 
24-27.  
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Finally, IIEC’s repeated observation that costs must be found prudent and 
reasonable under Article IX (IIEC Init. Br. at 22, 23, 24-25) also is irrelevant here.  The 
issue at hand does not involve any claim of imprudent or excessive costs.  IIEC seeks 
to stretch the prudence standard beyond recognition, to support a timing adjustment 
that disallows costs that, it is not disuted, are prudent and reasonable in amount. That is 
contrary to the law and past Commission decisions regarding what is the prudence 
standard. 

The IIEC proposal to recognize in rates, each year, only half of the projected 
plant additions for the prior year (the year before the filing year) (and, as all agree, none 
for the filing year), fundamentally makes no sense.  Year after year, new rates under the 
statute will go into effect after the end of the year for which the plant additions were 
projected.  This plant will be in service, used and useful, when the rates go into effect.  
At no time will costs of plant additions be reflected in rates before those costs actually 
have been incurred.  ComEd Ex. 12.0 at 34.  IIEC’s proposal is unlawful, unmeritorious, 
and must be rejected. 

Commission Analysis and Conclusions 

ComEd’s figures for projected plant additions and the associated updating of the 
depreciation reserve are adopted.  IIEC’s proposal is rejected. IIEC’s proposal is 
contrary to the statute for the reasons stated by ComEd.  In addition, there is not a 
sound ratemaking or factual basis for IIEC”s proposal.  Among other reasons shown by 
ComEd, IIEC’s proposal is not appropriate when the rates being set will not go into 
effect until the rate year, which is the year after the year of the projected plant additions 
calculated for inclusion in rate base.  Under ComEd’s proposal, no plant is ever included 
in rates before it has gone into service and is serving customers. 

2. Plant-in-Service 

a. Original Cost Finding 2010 Plant 

ComEd’s Position 
 
ComEd’s rebuttal testimony made a number of corrections to its original cost 

finding figure, and proposed a corrected figure of $14,426,332,000 as of December 31, 
2010.  ComEd Ex. 13.0 at 16-17.  Staff accepted those corrections in its rebuttal 
testimony (subject to reservation of potential issues in future Dockets).  Staff Ex. 16.0 at 
18-20. 

Staff and Intervenor Positions 

 

ComEd’s Response 

 Staff’s rebuttal, however, proposed a figure of $14,398,674,000, which was 
$27,658,000 less than ComEd’s rebuttal figure, reflecting Staff’s proposed 2010 plant 
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adjustments discussed in Section III.C.2.b, d, e, and f of this Order.  Staff’s proposed 
2010 plant reductions are without merit, as discussed with respect to the ComEd 
positions on those issues in those sections of the Order.  ComEd’s corrected figure of 
$14,426,332,000 should be approved.  ComEd Ex. 13.0 at 16– 17; ComEd Ex. 22.0 at 
13–14. 

ComEd and Staff appear to agree that their differences on this subject turn on 
whether and to what extent the Commission adopts Staff’s proposed 2010 plant 
reductions discussed in Section III.C.2.b, d, e, and f of this Order. 

Commission Analysis and Conclusions 

ComEd’s original case rate base figure of $14,426,332,000 as of December 31, 
2010, is approved.  Appropriate Finding language is included in the Finding and 
Ordering Paragraphs of this Order.  

b. 2010 General and Intangible Plant Functionalization 

 Methodologies (i)

ComEd’s Position 

ComEd (1) functionalized General Plant Account 397 based on a direct 
assignment study, and (2) functionalized the remaining G&I Plant Accounts based on 
the general labor allocator, also known as the wages & salaries (“W&S”) allocator.  
ComEd Ex. 2.0 at 29-30.  ComEd’s combination of methodologies (1) is cost-based and 
results in a proper allocation, (2) simplifies and streamlines the splitting of these costs 
without sacrificing accuracy, and (3) aligns the methodologies for functionalization of 
these Accounts for purposes of ICC-jurisdictional rates with the methodologies used to 
functionalize these same Accounts for purposes of ComEd’s FERC-approved 
Transmission Formula Rate (“TFR”).  If the methodologies continue not to be aligned, in 
any given year the split between distribution and transmission will be inconsistent, and 
either over-recover or under-recover ComEd’s G&I Plant costs.  Both the TFR and the 
rates before the Commission involve the same retail customers, so it is logical that 
these allocations should align.  ComEd Ex. 2.0 at 29-30.  See also ComEd Ex. 12.0 at 
4, 22, 24-31; ComEd Ex. 21.0 at 17-20. 

Staff and Intervenor Positions 

 

ComEd’s Response 

Staff, AG/AARP, and CUB propose that, for those Accounts where ComEd is 
proposing a change from the methodologies approved in the Orders in ICC Docket No. 
07-0566 (“ComEd 2007”) and ICC Docket No. 10-0467 (“ComEd 2010”), the former 
methodologies be retained. The Staff, AG/AARP, and CUB position should be rejected 
for a number of factual and legal reasons. 
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First, ComEd’s proposal is cost-based and simplifies and streamlines the 
methodologies, as discussed above.  The downward direction of the Staff / AG/AARP / 
CUB adjustment is driven by the differences in Accounts 390 and 394.  ComEd Ex. 12.0 
at 24.  ComEd supported, in detail, the reasonableness of its approach as to those two 
Accounts in comparison to the old methodologies.  ComEd’s approach as to Account 
390 does not sacrifice accuracy and avoids a time-consuming, subjective study 
previously used to functionalize 15% of the Account (the other 85% already was 
functionalized with a W&S allocator).  ComEd’s approach to Account 394 simply moves 
from a different general allocator, the T&D gross plant allocator, to the W&S allocator, 
which is at least as sound from a cost-causation standpoint.  ComEd Ex. 12.0 at 27-28.  
Staff’s complaint that ComEd did not conduct an analytical evaluation comparing the 
methodologies ignores the facts that were presented relating to Accounts 390 and 394 
and points to no contrary facts.  ComEd Ex. 21.0 at 18-19.  ComEd witness Ms. 
Houtsma reasonably concluded, based on the facts she presented, that ComEd’s 
proposed methodology is at least as reasonable as the old methodologies, and in some 
instances the new approach is superior.  Tr. at 958-963.  The Staff and AG/AARP Initial 
Brief arguments that ComEd’s proposal is not cost-based or is not supported by a 
“study” lack merit.  See also ComEd Rep. Br. at 14. 

Second, the Staff, AG/AARP, and CUB proposal will deprive ComEd recovery of 
costs that all agree are prudent and reasonable.  Even AG/AARP witness Mr. Brosch 
agreed that, if their adjustment is approved, then ComEd will not be allowed to recover 
all of its prudent costs of G&I Plant so long as the methodology under the FERC formula 
rate is unchanged.  ComEd Ex. 12.7 (AG/AARP response to ComEd data request 2.01).  
Thus, the trapping of these costs between the FERC and ICC tariffs, absent a tariff 
change, is undisputed.  That fact negates Staff’s claim that customers somehow are 
being “penalized” by ComEd’s proposal.  ComEd Ex. 12.0 at 30-31.  Even AG/AARP 
witness Mr. Brosch agreed that it is not desirable for a utility to under- or over-recover 
its costs due to inconsistent functionalizations between jurisdictions.  See Tr. at 645, 
646.  The trapping of costs means that customers currently are avoiding their statutory 
responsibility to pay costs of delivery services, as discussed below, hence it follows that 
aligning the methodologies to prevent over- and under-recovery somehow would not 
penalize customers but simply require them to pay what they should. See ComEd 
Ex. 12.0 at 30-31.  Rates must be just and reasonable to the utility and its shareholders, 
as well as to customers.  220 ILCS 5/9-201(c); Business and Professional People for 
the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208, 582 N.E.2d 1032, 
1045 (1991) (“BPI II”).  A systematic denial of cost recovery through misaligned 
allocations is neither just nor reasonable. 

Third, although the Order in ComEd 2010 ruled in favor of Staff on this issue, in 
that Docket the Commission had only one side of the facts before it, because ComEd’s 
relevant testimony was stricken on timeliness grounds.  The instant case should be 
decided based on the facts in the record here.  ComEd Ex. 12.0 at 4, 21-31; ComEd 
Ex. 12.7; ComEd Ex. 2.0 at 29-30; Tr. at 686. 

Fourth, Staff’s, AG/AARP’s, and CUB’s respective rebuttal failed to refute the 
facts in ComEd’s rebuttal.  Staff reiterated past points ComEd had refuted, incorrectly 
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asserted that ComEd was trying to shift the burden of proof, erroneously rejected the 
significance of the FERC-approved TFR, and improperly claimed that ComEd’s sworn 
testimony that its proposal aligns state and federal methodologies was insufficient 
evidence, even while Staff presented no evidence to the contrary.  AG/AARP and CUB 
presented no new substantive points, apart from suggesting that ComEd could seek to 
change the functionalization underlying the TFR.  AG/AARP went so far as to indicate 
that, even if ComEd’s proposal is as reasonable as the old methodologies and aligns 
with the TFR, AG/AARP would still oppose it, without identifying any good reason.  
Compare Staff Ex. 21.0 at 2-12; AG/AARP Ex. 3.0 at 28-31; CUB Ex. 3.0, at 35-38; with 
ComEd Corr. Init. Br. at 30-32. 

In particular, the claim that ComEd is trying to somehow shift the burden of proof 
does not withstand scrutiny and is wrong as a matter of law.  ComEd Init. Br. at 31 
(citing case law).  Moreover, not only did ComEd provide sworn testimony, but ComEd 
provided further documentation of the alignment in discovery and in surrebuttal.  ComEd 
Ex. 2.0 at 10; ComEd Ex. 2.1, Sched. FR A-2, lines 1-9; ComEd Ex. 21.0 at 17-18; 
ComEd Ex. 21.3, lines 1-5. 

The fact that the evidence demonstrates that ComEd’s proposal is at least as 
reasonable as the old methodology is sufficient by itself to adopt that proposal.  The 
additional fact that the Staff, AG/AARP, and CUB position would improperly and unfairly 
trap the costs in question between the federal and state tariffs, meaning that they 
cannot be recovered absent a tariff change, means that only the ComEd proposal is 
reasonable and lawful. 

The Staff, AG/AARP, and CUB position is contrary to state and federal law. 
ComEd has a right under the Act to rates that allow it the opportunity to recover fully its 
costs of delivery services.  220 ILCS 5/16-108(c); 220 ILCS 5/16-102 (definition of 
“delivery services”).  Such trapping of costs by a state public utility commission based 
on rulings inconsistent with FERC determinations also is improper under federal law.  In 
Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986), the Supreme Court of 
the United States reversed a decision of the North Carolina Supreme Court that was 
inconsistent with an earlier FERC determination allocating low-cost purchased power 
and high-cost purchased power between the two utilities.  The United States Supreme 
Court rejected the argument that the state court decision was valid on the grounds that 
the state had jurisdiction over retail sales, holding that states must respect the filed rate 
doctrine, that FERC’s determination of the purchased power costs was an integral part 
of the determination of rates, and that the Supremacy Clause of the United States 
Constitution, Article VI, § 2, required preemption of the state court’s findings.  In 
Mississippi Power & Light Co. v. Moore, 487 U.S. 354 (1988), the Supreme Court 
reversed a decision of the Supreme Court of Mississippi that was inconsistent with a 
prior FERC determination allocating the costs of operating a nuclear power plant among 
the operating subsidiaries of a holding company.  The Staff. AG/ARP, and CUB position 
also is contrary to the legal requirement of just and reasonable rates.  ComEd’s 
combination of methodologies should be approved. 
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Commission Analysis and Conclusions 

The Commission approves ComEd’s methodology for functionalization of G&I 
Plant Accounts.  The combined methodologies (1) are cost-based and result in proper 
allocation, (2) simplify and streamline the splitting of these costs without sacrificing 
accuracy, and (3) align the methodologies for functionalization of these Accounts with 
the methodologies used to functionalize these same Accounts for purposes of the TFR.  
The adjustment made in the ComEd 2010 Order is not warranted on the more complete 
record of the instant Docket.  

 W&S Allocator Calculation (see also V.C.1.e) (ii)

Staff also proposed to reduce the functionalization to distribution of G&I Plant by 
another net $3,247,000, and to reduce depreciation expense by another $343,000, 
based on Staff’s proposed recalculation of the W&S allocator.  That proposal is 
disapproved in Section V.C.1.e of this Order. 

c. 2011 Plant Additions 

ComEd’s Position 

ComEd’s seeks to include $684,431,000 (gross plant amount) of 2011 forecasted 
plant additions in rate base.  ComEd presented substantial and detailed evidence in 
support of its position that the forecasted plant additions are or will be prudently 
incurred, reasonable in amount, and used and useful.  ComEd Ex. 5.0 at 20-23; ComEd 
Exs. 5.1, 5.2 Confidential; ComEd Ex. 6.0 at 8-13; ComEd Ex. 6.1; ComEd Ex. 4.0 at 
18; ComEd Ex. 4.3 at Sch FR B-1 TB; ComEd Ex 4.1, Appendix 1.  ComEd’s supporting 
testimony included a detailed discussion of the process used to ensure that plant 
additions are prudently incurred and reasonable in amount.  ComEd Ex. 5.0 at 8-14, 23.  

Staff and Intervenor Positions 

 

ComEd’s Response  

Staff’s direct testimony proposed to reduce the additions by a net $34,368,000, 
and to deny recovery of the associated $8,128,000 of depreciation expense.  Staff 
Ex. 5.0, Sched. 5.01.  Staff’s rebuttal testimony revised those figures to $45,527,000 
and $309,000, respectively. Staff Ex. 16.0, Sched. 16.01.  Staff later acknowledged that 
it had miscalculated its rebuttal figures, providing recalculated figures of $32,419,000 
and ($86,000).  ComEd-Staff Group Cross Ex. 1 at Staff response to ComEd Data 
Request 9.01. 

Staff’s adjustment, as revised and corrected, has two claimed bases: (1) a net 
$14,926,000 of the plant reduction is attributable to removing projects that were 
cancelled or had a revised completion date after 2011; while (2) the remaining net 
$17,943,000 of the plant reduction was based on Staff’s supplanting the 2011 
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forecasted plant additions data with a five year average historical comparison of budget 
and actual additions, which suggested a 4% average variance of actuals below budgets.  
Staff Ex. 19.0, Sched. 19.1; ComEd-Staff Group Cross Ex. 1 at Staff response to 
ComEd data request 9.01. 

ComEd submitted evidence that its projected plant additions were below actual 
2011 plant additions of approximately $753,600,000 (gross plant amount).  ComEd 
Ex. 17.0 Corr. at 4-5  ComEd contends that Staff’s proposals to reduce its projected 
plant additions based on an historical variance of projected to actual plant additions and 
a partial analysis of actual results for a few specific projects, while disregarding actual 
data showing actual plant additions exceeded ComEd’s projection, is arbitrary and 
contrary to law.  In support of its position ComEd cites to Business and Professional 
People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 235-36, 585 
N.E.2d 1032, 1057-58 (1991), where the Illinois Supreme Court held it was arbitrary to 
“ignor[e] the actual financial data contained in the record” in assessing ComEd’s 
financial projections at issue in that proceeding.  

In addition to their inconsistency with actual 2011 plant additions, ComEd asserts 
that both parts of Staff’s proposed adjustment are wrong for the following reasons: 

 Both parts of Staff’s proposal are incorrect because they disallow prudent 
and reasonable costs, contrary to 220 ILCS 5/16-108.5(c)(1). 

 Staff’s project-based adjustment is improperly one-sided, because it fails 
to take into account new projects and projects that have been accelerated.  
ComEd asserts that when both sides are taken into account, its projected 
plant additions figure remains reasonable.  ComEd Ex. 17.0 Corr. at 3- 4; 
ComEd Ex. 11.0, at 10-11. 

 Staff’s one-sided, and project-specific, test is not supported by or reflected 
in any language of Section 16-108.5(c) or (d) of the Act.  See also ComEd 
Ex. 26.0 at 2-3 

 Cancellation or postponement of some capital projects, while other 
projects are added or moved up in time, is a normal and prudent business 
practice.  Blaise Reb., ComEd Ex. 17.0 at 3-4.  The first part of Staff’s 
proposed adjustment improperly punishes ComEd for taking prudent 
actions in managing its capital projects.  Monarch Gas Co. v. Illinois 
Commerce Comm’n, 261 Ill. App. 3d 94, 98-101, 633 N.E.2d 1260, 1264-
66 (5th Dist. 1994).  

 Staff’s “used and useful” argument is fallacious as applied to projected 
plant additions authorized by the statute and incorrect factually in any 
event.  E.g., ComEd Ex. 5.0 at 8-14, 23.   
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 Using a one-sided approach in setting rates on the front end is not 
defensible given the statutory revenue requirement reconciliations which 
will true up to actuals.  ComEd Ex. 17.0 Corr. at 3, 8. 

 Staff’s historical variance adjustment is inconsistent with the provision of 
Section 16-105.8(c)(1) of the Act that “[t]he sole fact that a cost differs 
from that incurred in a prior calendar year or that an investment is different 
from that made in a prior calendar year shall not imply the imprudence or 
unreasonableness of that cost or investment.”  Staff’s reliance on 
ComEd’s observation that the goal of the projection of plant additions is to 
get the best aggregate forecast of the plant additions for that year is an 
unexplained total non sequitur. 

 Staff claims that through October 2011, plant additions were only tracking 
at 90%, but that was 90% of the amount for all of 2011, not the first 10 
months.  ComEd asserts that if 2011 actual results were included, a four 
year variance average would be minimal, with the average actuals being 
99.044% of the budget.  ComEd Ex. 17.0 Corr. at 7-8 and fn. 3. 

 It is not reasonable to blindly apply a five year historical variance average 
without taking into account changes in cost drivers.  ComEd’s projection 
does take trends into account.  ComEd Ex. 17.0 at 8-9. 

 The Staff average variance calculation is made unreliable by the inclusion 
of 2009 data, which reflected an aberrational decline in the level of new 
business additions due to the economy.  ComEd Ex. 17.0 at 9. 

 The additional support for the historical variance portion of the adjustment 
that was based on Staff’s analysis of 30 major projects suffers from 
numerous flaws, and even then only shows a 1.33% variance, not the 
much higher variance that this portion of Staff’s adjustment applies.  
ComEd Ex. 17.0 at 9-11. 

 The historical variance part of Staff’s adjustment also is wholly 
unnecessary in light of the statutory reconciliations. 

ComEd also states that Staff’s fundamental argument -- that although actual 
plant additions in the year at issue here were higher than forecast, forecasts might be 
too high in future years -- is untenable.  ComEd recommends that the Commission 
reject the invitation to ignore the reality that facts of record in this case show ComEd’s 
projection was not “too high.”  ComEd also observes that future forecasts are simply not 
at issue here and the time to assess the reasonableness of forecasts of plant additions 
in future rate-setting filings is in those future dockets.  ComEd Corr. Init. Br. at 36.  In 
future rate-setttings, the Commission can and should act based on the applicable 
evidence in those Dockets. 
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ComEd also states that the time to assess variances between the forecasted 
plant additions used in the rate settings and the later actual data for that period for 
which the plant additions were forecasted is in the reconciliations.  Making an incorrect 
adjustment here, and/or altering the formulae to assume future incorrect forecasts, is 
improper, unreasonable, and unfair.  ComEd Ex. 26.0, at 16.   

ComEd concludes that Staff’s adjustment remains wrong and should be rejected 
(apart from the $171,776 that ComEd accepted in its surrebuttal solely on 
functionalization grounds (ComEd Ex. 26.0 at 8)). 

Commission Analysis and Conclusion 

Subsections (c) and (d) of Section 16-108.5 of the Act establish that formula is to 
include “projected plant additions and correspondingly updated depreciation reserve 
and expense for the calendar year in which the …” tariff or updated inputs are filed.  220 
ILCS 5/16-108.5(c) and (d).  Section 16-108.5(d) also makes clear that the revenue 
requirements established to set performance-based formula rates are to be reconciled 
each year based on actual costs.    220 ILCS 5/16-108.5(d).  It is in this context that the 
Commission must consider Staff’s proposed adjustments to ComEd’s projected plant 
additions. 

Staff’s proposes to adjust ComEd’s projected plant additions for specific projects 
that have been cancelled or deferred and to apply the historical variance of actual to 
projected plant additions.  ComEd’s main response is that these adjustments are 
contrary to actual 2011 data which show ComEd’s projected 2011 plant additions were 
understated rather than overstated, and that it would be improper to disregard these 
facts.  ComEd further states that it is contrary to the EIMA to apply a project based 
update in the one-sided manner proposed by Staff, which disregards added and 
accelerated projects. 

Section 16-108.5(c) of the Act requires performance-based formula rates to be 
populated based on the utility’s “most recently filed FERC Form 1, plus projected plant 
additions and correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed.”  220 ILCS 5/16-108.5(c) (emphasis 
added).  This same requirement is adopted for the annual updates to the formula rates.  
220 ILCS 5/16-108.5(d).  The use of “projected plant additions” is a statutory 
requirement.  While actual data and specific projects may be relevant in assessing the 
reasonableness of a projection, our ultimate task is to assess the reasonableness of 
ComEd’s overall projected plant additions in this statutory context. 

The Commission agrees with ComEd that it cannot disregard evidence of actual 
2011 plant additions in assessing ComEd’s projected plant additions.  Staff’s proposed 
adjustments are contrary to this evidence, which supports the reasonableness of 
ComEd’s projection and confirms that the projection is not overstated.  ComEd provided 
evidence that its projected plant additions are or will be prudently incurred, reasonable 
in amount, and used and useful.  While some specific projects identified in the original 
forecast have been cancelled or will not be completed in 2011, no evidence suggests 
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that these facts support a decrease of the overall forecast.  Indeed, the evidence shows 
that the opposite is true, as ComEd’s actual plant additions exceeded its forecast.  
Further, ComEd provided evidence as to the processes and controls in place to ensure 
that plant additions are prudently incurred, reasonable in amount, and used and useful 
with made.  While the Commission will review the facts of each case, we reject the 
limited and partial update of ComEd’s projected plant additions proposed here as 
inconsistent with the statute, and when both sides of the changes in projects are 
considered no adjustment is warranted.    While the Commission remains free to assess 
whether the actual plant additions are prudent, reasonable, and used and useful in the 
future reconciliation proceeding, we find from the evidence presented that the 
forecasted plant additions are or will be prudently incurred, reasonable in amount, and 
used and useful.  We also note, as acknowledged by Staff, that utilities need to maintain 
flexibility to cancel and add projects as circumstances require, and that it is prudent to 
cancel new business or other projects that are no longer required.  With respect to 
Staff’s historical variance adjustment, the actual plant additions again demonstrate that 
Staff’s proposed adjustment is not reasonable. 

For all of these reasons, we reject Staff’s proposed adjustments to ComEd’s 
projected plant additions, except for the $171,776 that ComEd accepted in its 
surrebuttal solely on functionalization grounds. 

d. Derivative: Restricted Stock 

This derivative item is resolved by the Commission’s ruling in Section V.C.1.b of 
this Order. 

e. Derivative: Incentive Compensation 

 This derivative item is resolved by the Commission’s ruling in Section V.C.1.c of 
this Order. 

f. Derivative: Perquisites and Awards 

 This derivative item is resolved by the Commission’s ruling in Section V.C.1.d of 
this Order. 

3. Accumulated Depreciation & Amortization 

 See Section III.B.7 of this Order.  The other issues with respect to the 
depreciation reserve are derivative of the issues resolved in Sections III.C.1, III.C.2, and 
V.C.1.e of this Order. 

4. Cash Working Capital Issues 

ComEd’s direct testimony presented and supported a cash working capital 
(“CWC”) requirement of $49,705,000, which was updated in its rebuttal testimony to 
$39,805,000.  ComEd’s surrebuttal updated the cash working capital to $38,138,000, if 
non-AFUDC CWIP is included in rate base, or $38,384,000 if non-AFUDC CWIP is not 
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included in rate base.  ComEd’s rate base and revenue requirement figures in the 
surrebuttal testimony of Mr. Fruehe (ComEd Ex. 22.0) incorporated the $38,138,000 
figure, even though he removed the non-AFUDC CWIP from rate base for rate-setting 
purposes, because non-AFUDC CWIP wil be included in the reconciliations.  ComEd 
Ex. 22.1 at Sch FR B-1, lines 37, 54. 

ComEd presented testimony that its CWC requirement is based on a proper 
lead/lag study similar to that approved by the Commission in ComEd 2010, except 
ComEd made three changes, one ordered by the Commission in that Docket, and the 
other two designed to improve the accuracy of the lags and leads for certain 
pass-through taxes items.  ComEd Ex. 8.0; ComEd Ex. 8.1 TB; ComEd Ex. 16.0; 
ComEd Ex. 16.6; ComEd Ex. 25.0; ComEd Ex. 25.1. 

The various contested Staff and intervenor adjustments to ComEd’s CWC 
requirement are discussed in the following subsections of this Section III.C.4 of this 
Order. 

a. Revenue Collections Lag 

ComEd’s Position 

The revenue collections lag is the average amount of time from the date when 
ComEd issues a bill to the customer to the date that it receives payment from that 
customer.  ComEd’s updated collections lag of 32.24 days is correct and should be 
approved.  That figure was calculated using a midpoints methodology that is 
reasonable, and that was approved by the Commission in ComEd 2010, among other 
Dockets.  Moreover, ComEd incorporated grace periods into its calculation, thereby 
significantly understating the collections lag, which would be 9.1 days longer without the 
incorporation of grace periods. (ComEd also excluded receivables over 365 days old, 
which also reduced its calculated lag.)  ComEd Ex. 8.0 at 8-9; ComEd Ex. 16.0 at 4-9; 
ComEd Ex. 16.1; ComEd Ex. 25.0 at 4-11; Tr. at 243, 244-245, 269–272; ComEd Ex. 
8.2 TB (discussed in the immediately preceding transcript cite). 

Staff and Intervenor Positions 

 

ComEd’s Response 

Staff’s Initial Brief (at 33) in a later section notes that Staff takes no issue with 
ComEd’s calculation of its collections lag. 

The shorter collections lags proposed by AG/AARP and CUB are incorrect, and, 
in AG/AARP’s case, miscalculated even on its own terms.  Each improperly disregards 
that ComEd, by incorporating grace periods assumptions into its calculation, 
significantly understated the collections lag.  AG/AARP’s initial attempt to turn that fact 
into an argument against the reliability of ComEd’s lead/lag study was misguided, as 
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reflected by AG/AARP’s retreat from that position in rebuttal.  AG/AARP and CUB also 
improperly ignore that ComEd loses the time value of money with respect to receivables 
that ultimately are not collected, a fact also drawn out during the cross-examination at 
the hearing, although CUB witness Mr. Smith tried to obscure the point.  Finally, 
AG/AARP’s and IIEC’s proposals for more study on this subject are unwarranted.  
ComEd Ex. 16.0 at 4-9; ComEd Ex. 16.1; ComEd Ex. 25.0 at 4-11; Tr. at 270-272, 274, 
277.  See also Tr. at 688-692; id. at 591-595; id. at 614–616.  ComEd’s understated 
collections lag figure of 32.24 days should be approved. 

AG/AARP’s Initial Brief on this subject lacked merit and was erroneous.  For 
example, the fact to which AG/AARP points (AG/AARP Init. Br. at 19), that ComEd 
assumed no CWC requirement for the average nearly $210 million that residential 
customers owe per month, for the first 30 days after billing, only confirms the fact that 
ComEd has understated its CWC requirement. 

AG/AARP correctly notes that the decision in ComEd 2010 is not binding here 
(AG/AARP Init. Br. at 21), but AG/AARP does not and cannot point to any new facts 
presented in the evidence here that would support a different ruling on the collections 
lag.  AG/AARP points to a sample of two months of bills for 50 of ComEd’s over 
3 million residential customers (AG/AARP Init. Br. at 22), but the assertion that this 
casts “serious doubt” on ComEd’s lead/lag study is unsupported, lacks credibility, and 
ignores that the sample is not statistically significant.  See AG/AARP Ex. 1.8. 

AG/AARP’s Initial Brief also discusses at great length the fact that some of the 
receivables in ComEd’s calculations ultimately will become uncollectible, and points out 
that uncollectibles are recovered through ComEd’s Rider UF – Uncollectibles Factors 
(“Rider UF”).  AG/AARP Init. Br. at 22-28.  CUB and IIEC also point to amounts 
ultimately not collected and CUB also points to the rider.  CUB/City Init. Br. at 21, 22; 
IIEC Init. Br. at 28-29.  Their points do not support any adjustments to ComEd’s CWC 
requirement.  All of the costs included in the cash working capital analysis are 
recoverable costs; the cash working capital requirement measures the time difference 
between when the cost is recognized and when it recovered through rates.  ComEd 
loses the time value of money with respect to receivables that ultimately are not 
collected, a fact also shown during the cross-examination at the hearing, although CUB 
witness Mr. Smith tried to obscure the point.  ComEd has in fact incurred the capital 
costs of providing utility service while billing customers for that service later.  That cost 
is a real cost.  AG/AARP’s claim, that not being paid somehow renders non-existent the 
time value of the money fronted by ComEd that is not recovered, ignores basic 
economics and is a fantasy.  Moreover, the Rider UF argument is a red herring.  
Amounts owed do not make it to the rider until they have gone through the long process 
that leads to a write-off.  Then, when they are included in the rider, no time value of 
money is incorporated; thus, that most amounts charged under the rider are collected is 
irrelevant.  ComEd Ex. 16.0 at 4-9; ComEd Ex. 16.1; ComEd Ex. 25.0 at 4-11; Tr. at 
270-272, 274, 277.  See also Tr., at 688-692; id. at 591-595; id. at 614–616. 

CUB’s claim that rulings on the collections lag in rate cases involving other 
utilities should be ignored because they “might” have methodological flaws or “might” 
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not have been challenged (CUB/City Init. Br. at 21) is rank speculation that CUB’s 
witness undertook no effort to verify, and stands in sharp contrast with his citation of 
rulings in other cases on other issues.  See Tr. at 688-692 

IIEC’s Initial Brief theorized that the fact that residential customers have 21 days 
to pay means that ComEd collections lag somehow is overstated.  IIEC Init. Br. at 27.  
That theory is not only unexplained but is contradicted by ComEd’s grace period 
assumptions and the more than $30 million in late payment fees paid by late paying 
customers in 2010.  ComEd Ex. 16.0 at 7. 

Finally, AG/AARP’s (and IIEC’s) request for more study on this subject is 
unwarranted.  ComEd Ex. 16.0 at 7-10; see also Staff Init. Br. at 33.  ComEd’s 
understated collections lag figure of 32.24 days should be approved. 

Commission Analysis and Conclusion 

ComEd’s revenue collections figure is approved.  The figure is amply supported, 
and ComEd has shown that it made grace periods assumptions that understated the 
figure.  ComEd’s inclusion of the time value of money associated with receivables that 
ultimately are not collected is appropriate and reflects a real time value of money.    

b. Pass-Through Taxes 

ComEd’s Position 

ComEd’s revenue lag of 51.25 days for the “pass-through taxes”1 is supported by 
the evidence.  ComEd’s respective leads for the pass-through taxes are similarly 
substantiated.  The lag and leads should be approved.  ComEd identified, explained, 
and supported the two differences between its methodology and that approved by the 
Commission in ComEd 2010.  ComEd Ex. 8.0 at 10-12, 21-22; ComEd Ex. 16.0 at 
10-22; ComEd Ex. 16.5; ComEd Ex. 25.0 at 11-16. 

Staff and Intervenor Positions 

 

ComEd’s Response 

The various proposals of Staff, AG/AARP, CUB, and IIEC to alter or eliminate 
various figures in ComEd’s pass-through taxes calculations (Staff Init. Br. at 26-29; 
AG/AARP Init. Br. at 30-32; CUB/City Init. Br. at 22-24; IIEC Init. Br. at 29-31) are 
unmeritorious.  The required task here is to capture and reflect the proper timing 
differences related to ComEd’s cash inflows and cash outflows.  The attempts of Staff, 

                                                 
1  The pass-through taxes are (1) Energy Assistance Charges (“EACs”) and Renewable Energy 

Charges (“RECs”), (2) Gross Receipts Tax (“GRT”) / Municipal Utility Tax (“MUT”); (3) Illinois Electricity 
Excise Tax (“IEET” or “IET”); and (4) City of Chicago Infrastructure Maintenance Fee (“CIMF”). 



 

 24 

AG/AARP, CUB, and IIEC to substitute theory for fact on this subject should be 
rejected.  The errors and flaws of their positions include the following. 

The claim that no lag occurs between utility service and the receipt of cash for 
the EACs/RECs is incorrect both legally and factually.  Illinois statutes require ComEd to 
include these items in its charges, mandate that they are to be considered charges for 
public utility service, and require separate charges on customers’ bills for these items 
(and for the GRT/MUT, IEET, and CIMF).  305 ILCS 20/13(e); 20 ILCS 687/6-5(b); 220 
ILCS 5/9-221, 9-222. 

Their claims about how long ComEd has the use of amounts remitted by 
customers for these items are incorrect, because they choose to disregard when 
ComEd in fact remits payments to the taxing authorities and proceed as if ComEd does 
pay later based on their legal positions that ComEd could pay later. 

Their proposals disregard that, if ComEd were to change when it pays the taxing 
authorities to match the later payment timing that Staff and intervenors say is allowable, 
the taxing authorities would experience a reduction in their cash flow that is exactly 
equal to the change in ComEd’s cash flow as quantified by the proposed adjustments in 
its CWC requirement for pass-through taxes.  E.g., Tr. at 595.  See also Tr. at767–769 
(acknowledging, in essence, that a payment would be “missed” in the first 12 month 
period).  In Ameren Illinois Co., ICC Docket No. 11-0282, pp. 13-14 (Order Jan. 10, 
2012), the Commission disapproved a Staff-proposed adjustment to CWC requirement 
for EACs, where, if the utility were to alter its payment practices, then in the first year 
the utility would remit $2.3 million less to the state. 

ComEd’s calculations, not the Staff and intervenor adjustments, correctly reflect 
the CWC requirements associated with pass-through taxes.  ComEd Ex. 16.0 at 4-9; 
ComEd Ex. 16.1; ComEd Ex. 25.0 at 4-11.   

Commission Analysis and Conclusions 

The Commission approves ComEd’s calculations of the lag and leads related to 
pass-through taxes.  With respect to the EACs/RECs, Illinois statutes require ComEd to 
include these items in its charges, mandate that they are to be considered charges for 
public utility service, and require separate charges on customers’ bills for these items 
(and for the GRT/MUT, IEET, and CIMF).  305 ILCS 20/13(e); 20 ILCS 687/6-5(b); 220 
ILCS 5/9-221, 9-222.  ComEd’s calculations are consistent with these statutory 
provisions.  The Commission understands the concerns of Staff and intervenors that 
motivate the proposals to change the calculations to reflect alternative scenarios in 
which ComEd does not remit payment of these taxes when it actually does, and instead 
pays later.  However, that it contrary to the actual facts, as well as to the concern of the 
Commission in the above-referenced Ameren Order. 
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c. Intercompany Billing Lead 

ComEd’s Position 

ComEd’s intercompany expense lead of 30.55 days is supported by the 
evidence; it reflects when ComEd actually pays these costs, and there is no dispute that 
they are owed.  ComEd Ex. 8.0 at 14-15. 

Staff and Intervenor Positions 

 

ComEd’s Response 

The Staff, AG/AARP, and CUB lead figures substitute theory for fact and are 
incorrect.  No valid legal or factual basis supports their complaint about when ComEd 
pays amounts owed to its affiliate, Exelon Business Services Co. (“BSC”).  That the 
amounts are owed is not disputed.  Paying amounts owed in a timely manner consistent 
with corporate policy is not cross-subsidization.  Their theory that ComEd should have 
the lead increased because the average payment time for non-affiliates is longer 
ignores that the circumstances are not parallel.  The types of services non-affiliate 
vendors provide are much different as are their billing practices.  Moreover, Staff, 
AG/AARP, and CUB propose longer lead times than have been approved for other 
utilities.  Finally, the AG/AARP call for, essentially, a lead/lag study relating to BSC is 
improper and unreasonable.  ComEd Ex. 16.0 at 23-25; ComEd Ex. 25.0 at 16-17. 

Commission Analysis and Conclusions 

The Commission approves ComEd’s inter-company lead calculation.  The facts 
of the cash flow, and that the amounts paid are owed, are not disputed.   ComEd has 
shown that the payment times for payments to unaffiliated vendors should not be 
substituted, because the circumstances are not comparable and no affiliate subsidy is 
involved.  

d. Employee Benefits – Pension and OPEB 

Staff and Intervenor Positions 

 

ComEd’s Response 

AG/AARP’s and CUB’s proposal of zero days for the revenue collections lag for 
pension and other post-employment benefits (“OPEB”) is incorrect and baseless and 
should not be adopted.  These costs are incurred in the course of providing utility 
service. These costs are part of and have the same collections lag as regular bills.  
Moreover, AG/AARP and CUB improperly ignore ComEd’s treatment of the applicable 
amounts in its rate base calculations.  The accrued expense amounts for both pensions 
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and OPEB and the routine, periodic cash payments to the trusts (cash outflows) are 
fully accounted for as a 100% reduction to rate base in separate rate base line items 
and it would be a plain double count if the lag associated with the outflows were also 
accounted for in the cash working capital line item.  AG/AARP’s claim that ComEd 
“blindly” applied the full collections revenue lag to the cash inflows for these items is 
wrong and improperly ignores the treatment of the applicable amounts in rate base.  
The Commission rejected the same proposal from AG/AARP’s witness in ComEd 2010.  
Neither he nor CUB’s witness has presented any valid reason for a different result here.  
CUB’s similar proposal also is incorrect and baseless.  ComEd Ex. 16.0 at 25-27; 
ComEd Ex. 25.0 at 18. 

e. Accounts Payable Related to CWIP 

Staff and Intervenor Positions 

 

ComEd’s Response 

AG/AARP (Init. Br. at 37-39) and CUB (Init. Br. at 25) fail to recognize that the 
treatment in ComEd’s lead/lag study of vendor accounts payable related to non-AFUDC 
CWIP is moot, at least for purposes of this rate-setting, because ComEd, in order to 
narrow the issues, has accepted Staff’s two-part proposal excluding non-AFUDC CWIP 
from rate base for rate-setting purposes.  See Section III.B.8 of this Order. 

Moreover, even if non-AFUDC CWIP were to be included in rate base, as it will 
be in the reconciliations, the AG/AARP and CUB proposals to factor in related accounts 
payable still would be incorrect, and their proposal to study this issue further is 
unwarranted.  They misconceive the nature of the non-AFDUC CWIP amount that 
would be included in rate base, which is a reasonable proxy for amounts to be 
expended in future periods, as discussed in Section III.B.8 of this Order.  AG/AARP’s 
proposal for further study once again is unwarranted.  ComEd Ex. 16.0 at 27-28; 
ComEd Ex. 25.0 at 18-20.  Staff has adopted ComEd’s approach to this issue.  Staff 
Init. Br. at 31. 

Commission Analysis and Conclusions 

Because non-AFUDC CWIP will not be included in rate base for rate-setting 
purposes (see Section III.B.8 of this Order), there is no basis for an adjustment to the 
CWC analysis on this subject.  Moreover, the proposed adjustments are not warranted, 
in any event.  Inclusion of vendor accounts payables is not appropriate because it does 
not finance these projects on an ongoing basis. 

f. 401(k) Match 

Staff and Intervenor Positions 
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ComEd’s Response 

This issue should be treated as resolved.  AG/AARP and CUB in their rebuttal 
testimony proposed an adjustment to the lead time related to ComEd’s 401(k) matching.  
Their proposal was valid in theory, but they proposed an incorrect amount for the 
adjustment.  ComEd’s surrebuttal incorporated the correct figure in its CWC 
requirement calculation.  ComEd Ex. 25.0 at 20.  The AG/AARP Initial Brief (at 39-40) 
discussed this issue, but made no mention of ComEd’s surrebuttal, nor did it claim that 
ComEd’s surrebuttal figure is incorrect.  CUB/City’s Initial Brief did not discuss the 
issue.  Staff has adopted ComEd’s approach to this issue.  Staff Init. Br. at 31-32. 

Commission Analysis and Conclusion 

ComEd’s surrebuttal’s incorporation of the correct figure for this item has 
appropriately resolved this issue and is approved.  No further adjustment is warranted. 

g. Impact of Current and Deferred Taxes 

ComEd’s Position 

ComEd’s rebuttal correctly revised its treatment of current and deferred income 
taxes for CWC analysis purposes.  Staff and intervenors submitted no rebuttal on this 
point.  ComEd Ex. 16.0 at 30-31; ComEd Ex. 25.0 at 21. 

Staff and Intervenor Positions 

 

ComEd’s Response 

Staff and intervenors submitted no rebuttal on this point.  See ComEd Ex. 25.0 
at 21.  AG/AARP”s Initial Brief (at 40) confirmed it had no dispute on this subject, while 
CUB’s and IIEC’s Initial Briefs did not address it. 

Staff, however, in its Initial Brief (at 32-33) suggested that its CWC calculation 
includes an approach that is superior on this component of the CWC calculation, but 
Staff’s position is both untimely and incorrect.  The fact is, however, that negative 
income taxes are not a cash operating expense or a cash outflow in the current period.   
ComEd explained this in its rebuttal testimony and showed that these amounts should 
not be included in the CWC requirements.  ComEd Ex. 16.0 at 31.  This testimony was 
not challenged or rebutted by Staff.  Staff also had the opportunity to cross-examine on 
the subject at the evidentiary hearing.  ComEd further explained in rebuttal that an equal 
amount of deferred taxes (also non-cash) needs to be eliminated from the amount 
shown as an exclusion in the cash inflow section in order to properly balance the 
amount of cash inflows and outflows.  Id.  This testimony also was not challenged nor 
rebutted.  Staff implied that ComEd manufactured an adjustment which arbitrarily 
increased the CWC requirement.  On the contrary, ComEd has properly excluded the 
non cash amounts from the cash working capital calculation and it is Staff’s proposal 
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that is incorrect and has no basis or support in the record.  ComEd’s rebuttal calculation 
should be approved. 

Commission Analysis and Conclusion 

The Commission approves ComEd’s CWC analsyis rebuttal’s treatment of 
current and deferred income taxes.  Staff’s alternative approach is not supported by any 
testimony, and it is untimely as well as incorrect, in any event.  

h. ComEd Proposal re Timing of Future Lead/Lag Study 

ComEd’s Position 

ComEd’s proposal reading the timing of future lead/lag studies is reasonable and 
should be adopted.  ComEd Corr. Init. Br. at 43. 

Staff and Intervenor Positions 

 

ComEd’s Response 

Staff essentially did not take a position on this proposal.  CUB’s and IIEC’s Initial 
Briefs did not discuss the proposal.  AG/AARP in its Initial Brief conveniently and 
belatedly suggested that perhaps CWC should not be included at all in rate base under 
formula rates, without identifying any actual grounds for that view.  See AG/AARP Init. 
Br. at 40.  AG/AARP otherwise simply adheres to its various positions and study 
proposals relation to CWC, none of which has merit.  ComEd’s proposal should be 
approved. 

Commission Analysis and Conclusion 

ComEd’s proposal regarding the timing of its future lead/lag study, including its 
proviso relating to changes in law, is reasonable and is approved. 

5. Accumulated Deferred Income Taxes 

 ComEd presented a calculation of its Accumulated Deferred Income Taxes 
(“ADIT”) to be deducted from rate base (ComEd Corr. Init. Br. at 44) that is correct and 
approved, subject to this Order’s resolution of the issues addressed in the following 
subsectioins of this Section III.C.5 of this Order. 

a. 2011 Plant Additions 

Staff and Intervenor Positions   
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ComEd’s Response 

AG/AARP, CUB, and IIEC each propose to add the ADIT associated with the 
2011 plant additions to rate base.  Their proposal is contrary to the Act, as Staff also 
contends, and it also should be rejected for several additional reasons. 

First, Section 16-108.5(c)(6) of the Act requires corresponding updating of the 
depreciation reserve and depreciation expense along with the plant additions, but it 
contains no such requirement as to ADIT, as IIEC witness Mr. Gorman admitted (Tr. at 
763764).  Staff’s rebuttal also opposed this adjustment as improper under the Act.  
Second, while it is correct that adding ADIT for the 2011 plant additions would make the 
rate base closer, as to this one item standing alone, to the actual 2011 rate base, the 
proposal ignores all other changes in 2011 ADIT, not to mention other changes in rate 
base and operating expenses.  AG/AARP’s witness admitted that ADIT has numerous 
other components.  Tr. at 284, 301.  Third, the proposal is unnecessary, because the 
revenue requirement reconciliations will capture the difference between ADIT approved 
in the instant Docket and actual 2011 ADIT, and so on in later years.  ComEd Ex. 13.0 
at 5-12; ComEd Ex. 22.0 at 5-11; Staff Ex. 16.0 at 20-21.  Finally, the law is clear that 
where a statute lists some items but omits others, the correct construction is that the 
omissions are intended as exclusions.  Northern Moraine Wastewater Reclamation Dist. 
v. Illinois Commerce Comm'n, 392 Ill.App.3d 542, 565, 912 N.E.2d 204, 225 (2nd Dist., 
2009) (“Under the principle of inclusio unius est exclusio alterius, the enumeration of 
one thing in a statute is construed as the exclusion of all others.”).  Here, Section 16-
108.5(c) of the Act specifically lists “projected plant additions and correspondingly 
updated depreciation reserve and expense for the calendar year in which the tariff and 
data are filed” as the only additional costs to be used to populate the performance-
based formula rate beyond the costs based on the utility’s “most recently filed FERC 
Form 1.”  220 ILCS 5/16-108.5(c).  ADIT is not listed in the statute as one of the filing 
year expenses that may be updated, and under the principle of inclusio unius est 
exclusio alterius it may not be so updated. 

IIEC’s Initial Brief (at 8-9, et seq.) tried to argue that the combination of Section 
16-108.5(j) with certain court decisions supported its position, but Section 16-108.5(j) 
only bears on the subject of the depreciation reserve, not ADIT.  ComEd Rep. Br. at 
25-26. 

Commission Analysis and Conclusion 

The AG/AARP, CUB, and IIEC proposal is contrary to Section 16-108.5 and is 
not adopted.  There is not a valid basis for updating ADIT relating to plant additions at 
the rate-setting stage under the statute, although the related ADIT will be reflected at 
the reconciliation stage under the statute. 
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b. Bad Debt Reserve 

Staff and Intervenor Positions   

 

ComEd’s Response 

AG/AARP and CUB’s proposal, which Staff’s rebuttal adopted, to functionalize 
the 2010 ADIT debit balance associated with the bad debt reserve, should be rejected 
on its merits and due to its inconsistency with other positions. 

The proposal is in direct contrast to AG/CUB’s successful proposal in ComEd 
2010 to credit distribution rates with all late payment charges revenues, other than the 
portion that is in fact allocated to customers under ComEd’s Transmission Formula 
Rate, on the grounds that the non-distribution portion otherwise was not credited to 
customers in other rates.  The Commission adopted that proposal in ComEd 2010, and 
ComEd followed that ruling in the instant Docket.  (See Section IV.B.1 of this Order.)  
The non-distribution portion of the ADIT debit balance associated with the bad debt 
reserve, however, is not captured in other rates, either.  Thus, to refuse to include in 
rate base the full ADIT debit balance for this item is contradictory to the proposal made 
and adopted as to late payment charges revenues in ComEd 2010, and, indeed, 
AG/AARP in the alternative is pursuing an even more aggressive version of that 
proposal, which, if AG/AARP’s proposed G&I plant adjustment is not approved, would 
double-count the portion allocated to customers under ComEd’s TFR, as discussed in 
Section IV.B.1 of this Order.  CUB offered no additional rationale for the proposal.  
Staff’s rebuttal provided no other support for the proposal and failed to address 
ComEd’s point about the inconsistency of the proposal.  ComEd Ex. 13.0 at 9-10; 
ComEd Ex. 22.0 at 9-10; see also Tr. at 290-294.  AG/AARP, CUB, and Staff also 
propose reduction of the rate base based on G&I plant functionalization, even though it 
is undisputed that the methodologies they propose would trap costs between FERC and 
ICC tariffs, absent a tariff change, as discussed in Section III.C.2.b of this Order.  
AG/AARP’s Initial Brief (at 44) engages only in semantics. CUB /City’s and Staff’s Initial 
Briefs did not even address the inconsistency.  The AG/.AARP, CUB, and Staff position 
should be rejected. 

Commission Analysis and Conclusion 

The AG/AARP, CUB, and Staff position is not adopted.  There is not a valid and 
consistent basis for the proposal. 

c. Vacation Pay 

Staff and Intervenor Positions   
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ComEd’s Response 

CUB proposes to remove the ADIT debit balances relating to accrued  incentive 
pay and accrued vacation pay, but at the same time to reduce rate base for the 
operating reserves for these two items.  (The latter subject is discussed in 
Section III.C.6 of this Order.) 

ComEd, in its surrebuttal, in order to narrow the issues, and in light of 
AG/AARP’s testimony pointing out that the ADIT debit balance related to the operating 
reserve for vacation pay was relatively minor in relation to the reserve, removed from 
rate base the ADIT debit balance associated with the operating reserve for vacation 
pay, which also removed the rationale for reducing rate base for the operating reserve 
for vacation pay.  ComEd Ex. 22.0 at 10–11.  That ComEd proposal is accepted, and, 
thus, the issue as to the ADIT related to accrued vacation pay now is moot.   

CUB’s proposal is defective as to the ADIT associated with both accrued 
vacation pay and accrued incentive pay, in any case, because ComEd’s lead/lag study 
as revised in rebuttal appropriately accounted for these two items (and also because 
CUB’s calculation is incorrect).  Staff’s rebuttal agreed with ComEd’s position and also 
opposed these proposals.  ComEd Ex. 13.0 at 11; Staff Ex. 16.0 at 25–26.  Thus, the 
CUB position, even if not moot, would not be adopted. 

Commission Analysis and Conclusion 

CUB’s proposals to remove the ADIT debit balances relating to accrued  
incentive pay and accrued vacation pay are incorrect and are not approved.  ComEd’s 
lead/lag study properly accounted for these two items.  

d. Incentive Pay 

See Section IIII.C.5.c of this Order. 

e. FIN47 

Staff and Intervenor Positions 

 

ComEd’s Response 

CUB proposes to remove the ADIT debit balance associated with (FASB 
Interpretation No. 47 (“FIN 47”), on the sole basis that this would be consistent with the 
ratemaking treatment approved in ComEd 2010.  CUB’s proposal should be rejected.  
The ADIT debit balance is properly included in rate base.  The ADIT for FIN 47 relates 
to plant removal costs.  The operating reserve associated with plant removal costs 
recovered through depreciation expense was included by ComEd as a reduction to rate 
base.  Thus, the related ADIT debit balance is properly included in rate base.  
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Moreover, CUB’s testimony ignored that ComEd included the ADIT associated with 
holiday pay, thereby reducing rate base, even though that also was inconsistent with the 
ratemaking treatment approved in ComEd 2010.  CUB’s proposal is incorrect and 
one-sided and should be rejected.  ComEd Ex. 13.0 at 11–12.  Staff’s rebuttal agreed 
with ComEd and opposed this proposal.  Staff Ex. 16.0 at 26-27.  CUB/City’s Initial Brief 
did not even address the merits of its proposal, and instead only made a fallacious claim 
that ComEd, not CUB, had been inconsistent.  ComEd Rep. Br. at 30. 

Commission Analysis and Conclusion 

The ADIT debit balance related tp FIN 47 relates to plant removal costs and is 
properly included in the calculation of rate base.  The ratemaking treatment in ComEd 
2010 does not alter the facts shown by the evidence in the instant Docket. 

6. Operating Reserves 

 ComEd included certain operating reserves, both assets and liabilities, in rate 
base.  ComEd Ex. 4.0 at 15-16.  Those items are approved.  The only proposed 
operating reserves adjustments are AG/AARP’s and CUB’s vacation and incentive pay 
proposals.  Those proposals should be rejected, as discussed below. 

a. Accrued Vacation Pay 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd, in its surrebuttal, in order to narrow the issues, and in light of 
AG/AARP’s testimony pointing out that the ADIT debit balance related to the operating 
reserve for vacation pay was relatively minor in relation to the reserve, removed from 
rate base the ADIT debit balance associated with the operating reserve for vacation 
pay.  That in turn eliminated the rationale for reducing rate base for the operating 
reserve for vacation pay.  ComEd Ex. 22.0 at 10–11.  Thus, assuming that position is 
approved, the AG/AARP and CUB proposal (also adopted by Staff’s rebuttal) now is 
moot.  Staf’s Initial Brief suggests otherwise, but does not identify a sound rationale. 

Moreover, AG/AARP’s and Staff’s witness acknowledged that they were not 
aware of past instances in which a rate base reduction was approved for a utility’s 
accrued vacation pay or incentive pay, although AG/AARP’s witness stated his belief 
(but did not provide any substantiation) that accrued vacation pay has been reflected in 
CWC requirement calculations. ComEd Cross Exs. 1, 2; see also ComEd-Staff Group 
Cross Ex. 1 (Responses to ComEd-Staff 6.01 and 6.02). 

AG/AARP’s and CUB’s proposal lacks merit, in any event.  The evidence 
AG/AARP cites only indicates that the accrual precedes payment of the expense, but 
that does not mean that customers pay for the accrual.  AG/AARP’s Initial Brief (at 47) 
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offerred a new theory that its proposal is supported because of tax benefits to ComEd, 
but AG/AARP did not cite any supporting evidence.  CUB/City and Staff also simply 
assume or assert that this operating reserve is a source of funds for investments.  That 
is not correct.  The current liability associated with vacation pay is short term in nature, 
and is not a source of funds that is financing rate base.  Moreover, because customers 
have not yet paid for the accrued vacation pay, there is no basis for a rate base 
reduction – only one year of vacation pay expense is reflected in rates, representing the 
2010 vacation expense; thus inclusion of the operating reserve is not appropriate.  
Third, this subject was treated appropriately in ComEd’s cash working capital analysis.  
Finally, the impact of the 2010 vacation pay accrual on ComEd’s proposed revenue 
requirement is very limited.  ComEd Ex. 13.0 at 12; ComEd Ex. 22.0 at 13; Tr. at 
218-219.  See also Tr. at 297-299, 300, 830-835 (admissions relating to amount of 
vacation pay in revenue requirement). 

Commission Analysis and Conclusion 

ComEd’s removal from rate base of the ADIT debit balance associated with the 
operating reserve for vacation pay removes any basis for the proposed adjustment,  
Even if that were not the case, the adjustment is not warranted and is incorrect.  The 
operating reserve for accrued vacation pay is not a source of funding for investments, 
and it is not funded by customers. 

b. Accrued Incentive Pay 

Staff and Intervenor Positions 

 

ComEd’s Response 

The AG/AARP and CUB proposal (also adopted by Staff’s rebuttal) to reduce 
rate base with the operating reserve for incentive pay is erroneous.  As to the current 
liability related to incentive pay, incentive pay is paid in February, and at that time the 
liability for the prior year decreases to zero.  Because this item, like the current liability 
for vacation pay, cannot finance rate base, a rate base reduction is not warranted.  
Finally, this subject, too, was handled appropriately in ComEd’s CWC analysis.  ComEd 
Ex. 13.0 at 13–14; ComEd Ex. 22.0 at 11–12. See also Tr. at 835. 

AG/AARP argue that the portion of accrued incentive pay related to work on 
capital projects, $10,562,000, should be subtracted from rate base, because, when 
capitalized projects that accrue AFUDC go into service, the AFUDC is included in the 
cost of the investment.  See AG/AARP Init. Br. at 47-48.  AG/AARP’s argument lacks 
merit because, while the investment does earn AFUDC, the underlying asset is still in 
CWIP, which is not included in rate base (see ComEd Corr. Init. Br. at 18-20). 

Staff’s Initial Brief (at 42) cites AG/AARP’s evidence, but that evidence does not 
show that the operating reserve for accrued incentive pay is a source of funds for 
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investments that customers provided those funds, and Staff’s rebuttal.  Staff Init. Br. at 
42.  Staff’s testimony simply assumes or asserts that this operating reserve is “a 
constant non-investor source of funds…” (see Staff Ex. 16.0 at 31), without any 
underlying explanation of how it is a source of funds or how customers paid for it.  
Neither is correct. 

Commission Analysis and Conclusion 

The proposed adjustment is not warranted and is incorrect.  The operating 
reserve for accrued incentive pay is not a source of funding for investments, and it is not 
funded by customers. 

7. Other 

There are no other contested rate base issues that need to be addressed in this 
Order. 

IV. REVENUES 

A. Potentially Uncontested Issues 

1. Correction to Lease/Rental Revenues 

ComEd’s revised calculation of revenues received as rental payments for 
facilities recorded in distribution accounts, and included in the delivery service rate 
base, should be approved.  In its rebuttal, ComEd revised its calculation of revenues 
identified as lease or rent of property held for future use, having determined that some 
of the properties were actually in service in 2010 and included in ComEd’s rate base.  
ComEd Ex. 13.0 at 44.  Thus, ComEd proposed including $432,000 of rental revenue as 
delivery service jurisdictional.  Id.  No party contested the proposed adjustment.  
ComEd’s adjustment to its revenues identified as lease or rent of property held for future 
use is reasonable and should be adopted. 

B. Potentially Contested Issues 

1. Late Payment Charges Allocation  

ComEd’s Position 

ComEd allocated all late payment charges revenues, other than the portion 
credited to customers under its FERC-jurisdictional Transmission Formula Rate, to the 
other revenues credited against its revenue requirement. ComEd Ex. 4.0 at 30.  This 
approach is consistent with the ComEd 2010 Order and should be approved.  Id. 

Staff and Intervenor Positions 
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ComEd’s Response 
 
AG/AARP’s Initial Brief (at 49-50) supports ComEd’s treatment of late payment 

charges revenues, except AG/AARP persists in its improper punitive alternative position 
that, if its position on functionalization of G&I Plant is rejected (see Sections III.C.2.b.i of 
this Order), then 100% of late payment charges revenues should be credited here, even 
though that would be a double count with the $2,647,000 credited to customers under 
the TFR.  That proposal has no principled basis, and it is contrary to the Commission’s 
ruling in ComEd 2010.  AG/AARP’s witness himself subtracted the late payment 
charges revenues credited against the TFR in his testimony in ComEd 2010.  In light of 
the above, AG/AARP’s claim that ComEd “was unable to cite any specific FERC Order 
or other authority justifying this allocation” (AG/AARP Init. Br. at 49) is misplaced at best 
and should be disregarded.  ComEd’s allocation should be approved, consistent with 
the Order in ComEd 2010.  ComEd Corr. Init. Br. at 50; ComEd Ex. 13.0 at 42-44. 

Commission Analysis and Conclusions 

The Commission approves ComEd’s proposal and does not adopt AG/AARP’s 
alternative proposal.  AG/AARP’s alternative proposal would unnecessarily count the 
portion credited to customers under the Transmission Formula Rate twice and is 
therefore unreasonable. The Commission finds ComEd’s proposal reasonable and 
consistent with the Commission’s previous order in ComEd 2010.  Therefore, the 
Commission approves ComEd’s allocation of late payments charges revenues. 

2. New Business and Billing Determinants 

ComEd’s Position 

ComEd proposed using historical weather-normalized billing determinants in 
Rate DSPP - Delivery Service Pricing and Performance (“Rate DSPP”).  ComEd Ex. 2.0 
at 4.  See also ComEd Ex. 9.1, Sheets No. 532-536.  The use of historical weather-
normalized billing determinants is consistent with Section 16-108.5(c)(4(H) of the Act 
and should be approved.  ComEd Ex. 2.0 at 4. 

Staff and Intervenor Positions 

 

ComEd’s Response 
 
AG/AARP, for purposes of the initial rates, proposes to cherry pick among 2011 

data, by modifying the billing determinants to reflect 2011 growth in the number of 
customers but not the 2011 decrease in kWh delivered.  AG/AARP’s asymmetrical 
proposal is contrary to Section 16-108.5(c)(4)(H) and proper ratemaking practices.  
Also, the delivery services charges set for the second year under the formula rate will 
be determined using updated billing determinants.  AG/AARP’s one-sided proposal 
must be rejected.  ComEd Ex. 13.0 at 45-46; ComEd Ex. 22.0 at 25-26.  
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AG/AARP’s Initial Brief (at 50-51) notes that in past cases the Commission has 
made adjustments to other revenues credited against the revenue requirement for 
revenues associated with new business.   AG/AARP’s suggestion, however, that it is 
proposing a “similar adjustment” (or “consistent with prior Commission practice” (id. at 
53)), is false.  AG/AARP’s proposal selectively adjusts for the increase in the number of 
customers but fails to adjust for the change in usage.  AG/AARP does not cite a past 
Commission Order approving such a proposal, and AG/AARP eventually admits that 
that is not what was done in past cases.  See AG/AARP Init. Br. at 53. 

AG/AARP argues that the word “historical” in Section16-108.5(c)(4)(H) cannot 
mean that customer growth in the filing year should be ignored (AG/AARP Init. Br. at 
51-52), suggesting that such a reading would lead to cost over-recovery and noting that 
the reconciliations do not update the billing determinants used in setting rates.  The 
statute says what it says.  Moreover, AG/AARP again ignores that usage went down, 
not up, in 2011, and furthermore, omits that the statute requires that updated billing 
determinants be used in each annual rate-setting. 

AG/AARP later refers to the 2011 usage decrease as “anomalous” (AG/AARP 
Init. Br. at 53), but AG/AARP’s witness presented no facts showing that usage would be 
likely to increase after 2011, and, in any event, AG/AARP’s proposal is based, albeit in 
a selective manner, entirely on what occurred in 2011. 

Finally, AG/AARP denies that its proposal ignores the bigger picture of total 
billing determinants), but then notes that what its proposal recognizes is the decreased 
usage that occurred in 2010 (see AG/AARP Init. Br. at 53), not the decreased usage 
that occurred in 2011.  AG/AARP’s proposal is unlawful and wrong. 

Commission Analysis and Conclusion 
 
AG/AARP’s recommendation that the billing determinants be adjusted for 2011 

growth in the number of customers, and not decreased usage, is inconsistent with 
Section 16-108.5(c)(4)(H) and proper ratemaking practices.  The Commission finds 
ComEd’s proposal reasonable and therefore adopts it. 

1. Other 

The parties have raised no other revenues issues that need to be addressed by 
this Order. 

V. OPERATING EXPENSES 

A. Overview 

ComEd’s original operating expenses total (revised figure), before income taxes, 
was $1,422,689,000.  ComEd Ex. 4.0 at 3. This figure was based on 2010 FERC 
Form 1 balances, functionalization, applicable ratemaking adjustments consistent with 
the statute, and the addition of the estimated 2011 plant additions less the 
corresponding changes in the depreciation reserve and depreciation expense. Id., at 19-
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29. ComEd indicates that its revised figure, which reflects corrections and agreed or 
accepted adjustments is $1,423,032,000. ComEd Ex. 22.1, Sched. FR A-1. 

 
B. Potentially Uncontested Issues 

1. Distribution 

ComEd states that its Distribution Operating and Maintenance (“O&M”) expenses 
are $313,141,000 for 2010. ComEd explains that, after reflecting adjustments, a total of 
$312,853,000 in distribution O&M expenses recorded in FERC Accounts 580-598 is 
included in the revenue requirement. ComEd Ex. 4.0 at 20-21; ComEd Ex. 5.0 at 45-46. 
No parties contest ComEd’s 2010 Distribution O&M expenses for 2010. Staff Ex. 8.0 at 
11.  The Commission approves ComEd’s position. 

 

2. Customer Accounts Expenses Other Than Uncollectibles,  
Including Staff Proposal re Interest on Customer Deposits  
(see also III.B.5) 

Customer Accounts expenses other than uncollectibles expense are expenses 
recorded in FERC Accounts 901-903 and 905, and include the costs of maintaining and 
servicing customer accounts, e.g., meter reading, recordkeeping, and billing.  ComEd 
Ex. 4.0 at 21-22; ComEd Ex. 6.0 at 4-6. After adjustments to the 2010 FERC Form 1 
balances, $179,197,000 of these expenses should be included in the revenue 
requirement. ComEd Ex. 22.3, Sched. C-1 Revised, p.1; ComEd Ex. 6.0 at 8, 10. No 
parties contest the amount of these customer accounts expenses.   

ComEd agreed with Staff’s and AG/AARP’s proposal to include $866,000 of 
interest on customer deposits in operating expenses rather than as a reduction to the 
balance of customer deposits included in rate base. Staff Ex. 4.0 at 2-3; AG/AARP 
Ex. 1.0 at 52; ComEd Ex. 13.0 at 16, 42. AG/AARP’s rebuttal acknowledges that 
ComEd accepted AG/AARP’s adjustment. AG/AARP Ex. 3.0 at 34-35. See also Section 
Ill.B.5 of this Order. The Commission approves Staff’s and AG/AARP’s proposal.  

3. Uncollectibles Expense and Staff Rider Proposal 

Uncollectible accounts expense is generally a function of revenues billed and has 
been assigned to the delivery services function by applying a revenue allocator to 
ComEd’s total uncollectible expense recorded in the 2010 FERC Form 1, Account 904. 
ComEd has included $16,671,000 of uncollectible accounts expenses in the revenue 
requirement. ComEd Ex. 4.0 at 22-23; ComEd Ex. 6.0 at 14-18.  

 
Staff witness Mr. Knepler proposed that all uncollectible costs be recovered 

through incremental uncollectible cost factors, which are described in Rider UF-
Uncollectible Factors, rather than having a base portion of uncollectible costs recovered 
through the application of delivery service charges and supply related base uncollectible 
cost factors. As part of Staff’s proposal, no uncollectible costs would be included in the 
delivery services revenue requirement. Staff Ex. 2.0 at 3. 
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ComEd accepted Mr. Knepler’s proposal as to delivery services uncollectibles, 

provided that the Commission determines that such a change does not affect interclass 
cost allocation and is consistent with the rate design approved in ComEd 2010.  ComEd 
Ex. 13.0 at 38-40; ComEd Ex. 11.0 at 31; Staff Ex. 14.0 at 2-3. Mr. Fruehe proposed an 
additional adjustment to the reconciliation, which will be required if this proposal is 
accepted to ensure that uncollectibles will be removed from the reconciliation and return 
on equity collar calculations and Staff has agreed to this adjustment. ComEd Ex. 13.0 at 
38-40; ComEd Cross Ex. 23 (Staff’s Revised Response subpart (a) to ComEd’s Data 
Request 6.05). 

 
ComEd witness Dr. Hemphill testified that Mr. Knepler’s proposal as it relates to 

supply uncollectibles should be addressed outside of this proceeding, as supply 
uncollectibles are collected through tariffs not at issue in this proceeding. ComEd 
Ex. 11.0 at 31. Mr. Knepler agreed that supply related uncollectibles are properly 
addressed outside of this proceeding. Staff Ex. 14.0 at 2-3.  The Commission finds that 
Staff’s proposal as to delivery services uncollectibles does not affect interclass cost 
allocation and is consistent with the rate design approved in ComEd 2010.  Accordingly, 
the Commission approves Staff’s and ComEd’s proposals regarding delivery services 
uncollectibles.  Supply-related uncollectibles should be addressed outside this 
proceeding. 

 

4. Customer Service and Informational Expenses 

 ComEd’s customer service and informational expenses are recorded in 
FERC Accounts 906-910. ComEd Ex. 4.0 at 21-22; ComEd Ex. 6.0 at 4-6. After 
adjustments to the 2010 FERC Form 1 balances, $10,535,000 of customer service and 
informational expenses should be included in the revenue requirement. ComEd Ex. 
22.3, Sched. C-1 Revised, p.1, Line 10; ComEd Ex. 6.0 at 8, 10. No parties contest the 
amount of customer service and informational expenses.  The Commission approves 
ComEd’s position. 

5. Adjustments for Ratemaking, Other Tariffs, Past Orders, and 
Other 

ComEd has voluntarily made downward adjustments to its 2011 operating 
expenses. The costs ComEd has removed from its operating expenses include rate-
making adjustments, costs recovered through other tariffs, and voluntary exclusions 
(including reductions to operating expenses for expenses such as a portion of 
compensation costs of certain executives, half of ComEd’s corporate jet costs, and 
certain lease expenses). ComEd has also decreased its Other Revenues by removing 
the amounts applicable to transmission services. ComEd Ex. 4.0 at 32. No parties 
contest these adjustments.  The Commission approves ComEd’s proposed 
adjustments. 
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6. Administrative and General Expenses 

a. Regulatory Commission Expense 

ComEd accepted the proposal by Staff witness Knepler to remove $91,000 in 
procurement regulatory costs from ComEd’s revenue requirement, and Staff has 
acknowledged this. Staff Ex. 2.0 at 11; ComEd Ex. 13.0 at 41; Staff Ex. 14.0 at 7. The 
Commission approves Staff’s proposal. 

 

b. Transmission-Related Research and Development 

ComEd accepted the proposal by Staff witness Mr. Knepler to remove from 
ComEd’s revenue requirement $14,000 in R&D expense that was found to be related to 
transmission, and Staff has acknowledged this. Staff Ex. 2.0 at 12; ComEd Ex. 13.0 at 
41; Staff Ex. 14.0 at 7.  The Commission approves Staff’s position.  

 

c. Sporting Event Activities 

ComEd accepted the proposal by Staff witness Mr. Tolsdorf to remove $56,000 
in professional sporting expenses from ComEd’s revenue requirement, and Staff has 
acknowledged this. Staff Ex. 6.0 at 8-9; ComEd Ex. 13.0 at 41; Staff Ex. 17.0 at 1-2.  
The Commission approves Staff’s proposal. 

 

d. Outside Services 

ComEd accepted the Staff, AG/AARP, and CUB proposal to remove $692,000 in 
legal costs associated with the IRS dispute, related to the disposition of generation 
assets, from its revenue requirement, and Staff has acknowledged this. Staff Ex. 6.0 at 
9; AG/AARP Ex. 1.0 at 49; CUB Ex. 1.0 REV. at 46; ComEd Ex. 13.0 at 41; Staff 
Ex. 17.0 at 1-2.  The Commission approves  Staff’s, AG/AARP’s, and CUB’s proposals. 

 

e. Correction of Error Relating to Rider EDA 

ComEd accepted the proposal by Staff witness Mr. Tolsdorf to remove $24,000 
in Rider EDA legal costs from ComEd’s revenue requirement, and Staff has 
acknowledged this. Staff Ex. 6.0 at 9; ComEd Ex. 13.0 at 41; Staff Ex. 17.0 at 1-2.  The 
Commission approves Staff’s proposal.  

 

f. Photovoltaic Pilot Costs 

ComEd accepted the proposal by CUB witness Mr. Smith to remove $580,000 in 
Photovoltaic Pilot Costs from ComEd’s revenue requirement. CUB Ex. 1.0 REV. at 
47-48; ComEd Ex. 13.0 at 42.  The Commission approves CUB’s proposal. 
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7. Regulatory Asset Amortization:  Unusual  
Operating Expenses, Including Storm Costs 

ComEd witness Ms. Houtsma testified that App 7 of the formula rate template 
provides an itemization of all of the components of regulatory asset amortization and 
describes those items related to delivery services. ComEd Ex. 2.0 at 21. Other than 
objections to ComEd’s amortization of IEDT, discussed below in Section V.C.4 of this 
Order, no party has contested ComEd’s proposed amortization of regulatory assets. 
Moreover, Staff witness Mr. Ostrander recommended that the Commission find the 
amount ComEd has proposed to include as an Unusual Operating Expense for the June 
18, 2010 storm to be prudent and reasonable. Staff Ex. 4.0 at 6.  The Commission 
approves ComEd’s position. 

 

8. Pension Asset Funding – SERP ADIT Component (see also 
III.B.2.a) 

As discussed in Section Ill.B.2.a. of this Order, CUB witness Mr. Smith and 
AG/AARP witness Mr. Effron recommended that the ADIT associated with ComEd’s 
Supplemental Employee Retirement Plan (“SERP”) be included in the calculation of the 
return on the pension asset rather than in rate base. The related adjustment to expense 
is an increase of $323,000. AG/AARP Ex. 2.0 REV. at 7; CUB Ex. 1.0 REV. at 57.  
ComEd accepted this recommendation, and has reflected this change in ComEd 
Ex. 13.1, Sch. FR C-3 and App. 4. ComEd Ex. 13.0 at 11; AG/AARP Ex. 4.0 at 3.  The 
Commission approves this adjustment. 
 

9. Income Taxes Other Than Interest Synchronization 

ComEd has included $195,465,000 of income tax in its revenue requirement, 
which includes the impact of the 2011 plant additions. ComEd Ex. 22.3, Sched. C-1 
Revised, p.1, Line 24.  ComEd states that income taxes have been calculated based on 
the expenses and miscellaneous revenues assigned or allocated to the delivery 
services function. ComEd Ex. 4.0 at 29. Setting aside a proposed interest 
synchronization adjustment that is derivative of other proposed adjustments, discussed 
below, no parties contest ComEd’s calculation of income taxes, in the event that 
ComEd’s surrebuttal revenue requirement otherwise is approved. To the extent that 
adjustments are approved, income taxes must be recalculated, but the method of the 
calculation is not disputed.  The Commission approves ComEd’s position.  

 

10. Depreciation & Amortization Expense, Including  
Staff’s Withdrawn Proposal Regarding a Future Study  
(Other Than Derivative Impacts) 

ComEd’s depreciation expense as calculated in its surrebuttal testimony is 
$406,162,000. ComEd Ex. 22.3, Sched. C-1 Revised, p.1, Line 13. As described more 
thoroughly in Section Ill.B.7 of this Order, ComEd and Staff have agreed to the method 
for calculating depreciation expense. In response to Staff’s initial concerns regarding the 
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calculation of depreciation expenses, (Staff Ex. 5.0 at 10-14), Ms. Houtsma proposed 
an alternate method of calculating these expenses, set forth at ComEd Ex. 12.5. 
ComEd Ex. 12.0 at 17-18. Staff’s rebuttal accepted ComEd’s alternate method. Staff Ex. 
16.0 at 15-17. Staff’s adoption of this proposal is reflected in Staff Ex. 16.0, Schedule 
16.04, although this schedule contains calculation errors. 
 

In rebuttal, Staff withdrew its initial recommendation that ComEd complete a new 
depreciation study, however, Staff continued to recommend that ComEd consider the 
results of the most recent depreciation study completed prior to filing in all future 
formula rate or general rate filings. Staff Ex. 5.0 at 10-14. Staff also recommended that 
ComEd Ex. 12.8 be updated to reflect changes set forth in ComEd Ex. 12.5. Staff 
Ex. 16.0 at 15-17. ComEd agrees to use the alternative depreciation calculation in 
ComEd Ex. 12.5, and has updated ComEd Ex. 12.8 with appropriate minor technical 
modifications. ComEd Ex. 21.1, App. 8.  The Commission approves Staff’s proposals.  
 

11. Staff Proposal for Finding Regarding  
Non-Inclusion of Rate Case Expense in Initial Rates 

ComEd accepted Staff’s recommendation that the Commission not include any 
rate case expenses for this docket in rates set in this proceeding, because they were 
not incurred in 2010. As Staff explains, rate case expenses incurred in 2011 and 2012 
will be considered as part of the proceedings related to the recovery of costs for those 
years. Staff Ex. 4.0 at 5. The Commission approves Staff’s position.  

 

12. Gross Revenue Conversion Factor 

ComEd’s proposed Gross Revenue Conversion Factor (“GRCF”) is 1.660. 
ComEd Ex. 4.0 at 32. Staff calculated the number to more decimal places, and 
differentiated it between the situations in which Illinois jurisdictional uncollectibles 
expense is included in base delivery services charges as opposed to in Rider UF – 
Uncollectible Factors, 1.659750 versus 1.659613. Staff Ex. 1.0, Sched. 1.07. ComEd 
has accepted Staff’s calculations. ComEd accepted that the applicable Staff figure 
should be used, depending on the Commission’s decision on the method of collection of 
uncollectibles.  The Commission approves Staff’s proposal. 

 
C. Potentially Contested Issues 

1. Administrative and General Expenses 

a. Total 

ComEd’s Position 

ComEd indicates that its total Administrative and General (“A&G”) Expenses that 
should be included in its revenue requirement are $340,673,000.  ComEd Ex. 22.3, 
Sched. C-1 Revised, p.1, Line 12.  ComEd argues that Staff’s and Intervenors’ 
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contested adjustments to A&G expenses that are discussed in this Order below are 
improper and that they should be rejected.  

Staff and Intervenor Positions 

 
 
Commission Analysis and Conclusions 

ComEd requests approval to include its total A&G Expenses of $340,673,000 in 
its revenue requirement.  The Commission approves ComEd’s request for inclusion of 
$340,673,000 in A&G Expenses as discussed further in this Order below. 

 

b. Restricted Stock 

ComEd’s Position 

ComEd submits that it seeks to recover $1.921 million in operating expense 
associated with its Exelon 2010 Key Manager Restricted Stock Award.  ComEd Ex. 4.9, 
p.3.  ComEd explains that the Key Manager Restricted Stock Award program is a 
deferred compensation system – not an incentive compensation program – designed to 
attract and retain key employees, under which Key Managers receive a portion of their 
compensation pro-rated over a three year period in the form of shares of Exelon Stock. 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd contends that AG/AARP witness Mr. Brosch, and CUB witness Mr. Smith 
and Staff witness Ms. Ebrey press for the disallowance of these costs entirely.  ComEd 
asserts that Mr. Brosch’s position is that key managers are driven by financial 
considerations rather than service quality and that ComEd has not adequately 
described the goals associated with the program.  AG/AARP Ex. 1.0 at 48-49.  ComEd 
indicates that, Mr. Smith claims that the program is intended to improve the financial 
performance of Exelon and ComEd for the benefit of their respective shareholders.  
CUB Ex. 1.0 REV. at 45-46.  ComEd states that Ms. Ebrey argues that the costs should 
be disallowed because ComEd has not shown how the program benefits customers and 
that the payment is made in Exelon restricted stock units.  Staff Ex. 1.0 at 14-15.  
ComEd also asserts that Ms. Ebrey claimed in her testimony that the program is 
improper incentive compensation based upon net income or an affiliate’s earnings per 
share but she acknowledged on cross-examination that in fact Key Manager Restricted 
Stock awards are not tied to earnings per share or net income. Id. at 15; Tr. 432.   

 
ComEd contends, however, that retention of key managers who understand that 

the quality of service is key to ComEd’s success is critical to achieving and maintaining 
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a high level of customer service.  ComEd Ex. 13.0 at 21.  ComEd also believes that the 
program is in line with industry practices and as acknowledged by Staff, the award 
compensation is not dependent upon net income or an affiliates earnings per share.  Id. 
at 19; Ebrey Tr. 432. 

 
ComEd further argues that the fact that the award is paid in stock is irrelevant, so 

long as the award meets the goal of retaining key individuals and by so doing, benefits 
customers. ComEd Ex. 13.0 at 22.  ComEd also contends that because the Key 
Manager Restricted Stock Award program is a deferred compensation program and not 
an incentive compensation program, the issues raised by Staff are also irrelevant under 
Section 16-108.5. 

 
In its Reply Brief, ComEd notes that AG/AARP cites to dicta in Commonwealth 

Edison Co. v. Ill. Commerce Comm’n, 398 Ill. App. 3d 510, 517, 924 N.E. 2d 1065 (2nd 
Dist. 2009) (rehearing denied 2010), to support its claim that a “customer benefit” test is 
applicable to the incentive compensation component of ComEd’s revenue requirement.  
See AG/AARP Init. Br. at 54. ComEd contends, however, that AG/AARP 
mischaracterizes the restricted stock award program as incentive compensation and 
that in any event  no “customer benefit” test must be met in order for ComEd to recover 
its incentive compensation costs because, Section 16-108.5(c)(4) sets forth specific 
protocols for recovery of those costs and this supersedes any prior law regarding 
recovery of incentive compensation costs.  ComEd argues that even if the restricted 
stock award program was incentive compensation subject to a “customer benefit” test, 
the evidence shows that the Key Manager Restricted Stock Award program directly 
benefits customers because it is designed to train key managers.  ComEd Ex. 13.0 at 
21. ComEd indicates that it is a prudent and reasonable cost of providing delivery 
services and that fact alone is sufficient to justify recovery of these costs.  

 
ComEd argues that even if the restricted stock award program was incentive 

compensation subject to a "customer benefit" test, the evidence shows that the Key 
Manager Restricted Stock Award program directly benefits customers because it is 
designed to train key managers and that Staff and Intervenors do not present sufficient 
evidence to the contrary.  See ComEd Ex. 13.0 at 21.  

 
According to ComEd, Staff’s and CUB’s claim that the Commission has rejected 

ComEd’s position that the program directly benefits customers because it is designed to 
retain key managers is unavailing. Staff Init. Br. at 48-49; CUB/City Init. Br. at 31-33.  
Instead, ComEd contends that the Commission’s decision in ComEd 2010 to disallow 
the costs associated with the restricted stock award program does not support 
disallowance of these costs in this proceeding.  See CUB/City Init. Br. at 33.   ComEd 
argues that this is because the decision mischaracterizes the program as incentive 
compensation that merely incentivizes management and therefore it does not accurately 
reflect that the program provides deferred compensation.  See ComEd 2010 at 65.  
Also, ComEd argues that Staff fails to show how the Commission’s discussion in 
ComEd 2010 of the benefit to customers of perquisites and awards expense is in any 
way relevant to how customers are benefitted by this deferred compensation program.   
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ComEd also argues that AG/AARP’s claim that the Illinois Appellate Court has 

considered and rejected ComEd’s position that the retention of key managers benefits 
customers also fails. AG/AARP Init. Br. at 56.  In support of its claim, AG/AARP cites 
the Illinois Appellate Court’s ComEd decision.  ComEd, 398 Ill. App. 3d at 517-18; 
AG/AARP Init. Br. at 56.  There, the court upheld the Commission’s disallowance of a 
portion of ComEd’s employee incentive costs that were based on earnings per share.  
ComEd, 398 Ill. App. 3d at 518.  ComEd argues, however,  that this ruling is completely 
inapposite here because as ComEd explained in its Initial Brief, the Key Manager 
Restricted Stock Award is not incentive compensation, but even if it were, it is not tied to 
earnings per share or net income.  ComEd Corr. Init. Br. at 60. 

 
Commission Analysis and Conclusions 

ComEd requests approval to recover $1.921 million in operating expenses 
associated with its Exelon 2010 Key Manager Restricted Stock Award in its revenue 
requirement.  ComEd Ex. 4.9, p.3.  ComEd characterizes the program as a deferred 
compensation program that is necessary to retain key employees. Intervenors seek 
disallowance of these costs, arguing that the costs are driven by financial 
considerations rather than service quality (AG/AARP Ex. 1.0 at 48-49); the program is 
intended to improve the financial performance of Exelon and ComEd for the benefit of 
their respective shareholders (CUB Ex. 1.0 REV. at 45-46); and that the costs should be 
disallowed because ComEd has not shown how the program benefits customers and 
that the payment is made in Exelon restricted stock units.  Staff Ex. 1.0 at 14-15. 

 
The Commission approves ComEd’s request to include $1.921 million operating 

expenses associated with its Exelon 2010 Key Manager Restricted Stock Award in its 
revenue requirement and finds the adjustments proposed by Intervenors to be 
inappropriate.  The record shows that the program directly benefits customers because 
it is designed to retain key managers.  ComEd Ex. 13.0 at 21.  Additionally, the record 
shows that the program is a prudent and reasonable cost of providing delivery services 
because retaining key managers who understand the importance of the quality of 
service ComEd provides is important to maintaining a high level of customer service. Id.  

 
We also agree that the program is in line with industry practices and that the 

award compensation is not dependent upon net income or an affiliate’s earnings per 
share. Id. at 19; Ebrey Tr. 432. The Commission similarly agrees that the form that the 
award is paid in is irrelevant, so long as the award meets the goal of retaining key 
individuals and by so doing, benefits customers. ComEd Ex. 13.0 at 22.  

 

c. Incentive Compensation 

ComEd’s Position 
 
ComEd seeks to include $26.101 million in operating expense for the 2010 

ComEd Annual Incentive Program (“AIP”) and $973,000 in operating expense for the 
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2010 Long-Term Incentive Plan (“LTIP”) in its revenue requirement.  ComEd Ex. 4.0 at 
23-24.  

Staff and Intervenor Positions 

 

ComEd’s Response  

ComEd observes that a number of disallowances are proposed. Specifically, 
ComEd states that CUB seeks to disallow $2.248 million of ComEd AIP to limit the 
amount recovered through rates to 100% of target and that Staff proposes that ComEd’s 
AIP recovery should be limited to the previous net income limiter of 102.9%. CUB Ex. 1.0 
REV. at 52-55; ComEd Ex. 22.0 at 145-16.  ComEd also notes that IIEC proposes that 
ComEd’s incentive payments included in the formula rate should be tied to the 
performance metrics ComEd has agreed to meet during the formula rate period, and if 
ComEd fails to meet those metrics, no incentive payments should be included in the 
formula. IIEC Ex. 1.0 Corr. at 18-20.   

 
ComEd testified that it has two basic incentive compensation programs:  AIP and 

LTIP.  ComEd explains that one of the issues the Commission has had with ComEd’s 
incentive plans in prior cases has been that some of the plan goals were thought to 
primarily benefit shareholders, not customers.  ComEd contends, however, that with 
those issues in mind, in ComEd 2010, ComEd revised its plans to accommodate those 
concerns and none of the 2010 ComEd AIP goals or the ComEd LTIP goals relates to 
Net Income or Return of Equity goals or affiliates’ earning per share.  ComEd asserts 
that consistent with the requirements of Section 16-108.5(c)(4)(A), ComEd’s incentive 
compensation plans are based on the achievement of operational metrics, including 
metrics related to budget controls, outage duration and frequency, safety, customer 
service, efficiency and productivity, and environmental compliance.  ComEd Ex. 4.0 at 
23-25; 220 ILCS 5/16-108.5 (c)(4)(A). 

 
Commission Analysis and Conclusions 
 
ComEd requests approval to include $26.101 million in operating expense for AIP 

and $973,000 in operating expense for LTIP in its revenue requirement.  ComEd Ex. 4.0 
at 23-24.   

 
Section 16-108.5 (c)(4)(A) provides for,  
 
“recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an affiliate's 
earnings per share shall not be recoverable under the performance-based 
formula rate”  
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220 ILCS 5/16-108.5 (c)(4)(A).   
 
 The record supports that ComEd’s plans are consistent with and are based on 

the achievement of the operational metrics described in the statute.  ComEd Ex. 4.0 at 
23-25; 220 ILCS 5/16-108.5(c)(4)(A). Further, the record indicates that none of the 2010 
ComEd AIP goals or the ComEd LTIP goals relates to Net Income or Return of Equity 
goals or affiliates’ earnings per share. We also agree with ComEd that its plan goals 
benefit customers. Therefore, the Commission approves ComEd’s request to include its 
AIP and LTIP incentive compensation costs in its revenue requirement and rejects the 
adjustments proposed by Intervenors for the reasons further detailed below.   

 
 BSC Annual Incentive Plan Cost Allocation (i)

ComEd’s Position 

ComEd’s costs relating to the BSC AIP expense in its revenue requirement are 
reasonable in amount and properly included in its revenue requirement.  ComEd 
Ex. 13.0 at 23. 

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
According to ComEd, the largest incentive plan disallowance proposed by Staff 

and Intervenors is not even related to ComEd’s AIP or LTIP costs.  AG/AARP witness 
Mr. Brosch, CUB witness Mr. Smith and Staff witness Ms. Ebrey propose to disallow 
from ComEd’s revenue requirement 75% of Exelon Business Services Company 
(“BSC”) AIP costs that are embedded within BSC charges to ComEd for services 
provided. AG/AARP Ex. 1.0 at 47-48; CUB Ex. 1.0 REV. at 55-56; Staff Ex. 13.0 at 19.  
Staff, AG/AARP, and CUB claim these costs are specifically disallowed under Section 
16-108.5(c)(4)(A).  Staff Init. Br. at 50; AG/AARP Init. Br. at 55; CUB/City Init. Br. at 35.  
ComEd explains, however, that these are incentive costs paid by BSC to its employees, 
not incentive compensation costs of ComEd.  CUB, joined by Staff, calculates a 
disallowance of $3.789 million while AG/AARP calculates a higher disallowance. CUB 
Ex. 1.2 REV., Sched. C-9; Staff Ex. 13.0 at 19; AG/AARP Ex. 1.3 p. 4.  AG/AARP also 
propose to eliminate $109 in AIP costs (incorrectly claimed by AG/AARP to be 
$109,000) charged to ComEd from PECO relating to labor expenses incurred between 
June 18 and June 23 storm events in 2010.  Compare AG/AARP Ex. 1.3, p. 4 (using 
incorrect $109,000 figure) with CUB Ex. 1.3 Rev. p. 66 (using correct $109 figure).  See 
also ComEd Ex. 5.0 at 54 (discussing the use of hundreds of crews from different states 
in the restoration efforts after the June 2010 storm events).  

 
ComEd contends that the interpretation of Section 16-108.5 espoused by Staff 

and Intervenors – that Section 16-108.5 specifically excludes recovery of incentive 
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compensation of an affiliate that is based on net income or earnings per share of an 
affiliate – is incorrect.  ComEd believes Staff’s and Intervenors’ interpretation of Section 
16-108.5 to be improper because it provides additional scrutiny over and above that 
already given to affiliate transactions under Section 7-101 of the Act. 220 ILCS 5/7-101. 

 
ComEd points to Section 7-101 which provides that “the Commission shall have 

jurisdiction over affiliated interests having transactions… with electric … public utilities 
under the jurisdiction of the Commission.” 220 ILCS 5/7-101(2)(i).  ComEd states that 
Section 7-101 also provides that various contracts including “management,” “supply,” or 
“similar contracts” shall be ineffective unless approved by the Commission or exempted 
from such approval.  220 ILCS 5/7-101(3).  ComEd observes that pursuant to Part 
310.60 of Title 83 of the Illinois Administrative Code, the Commission has waived 
requiring approval for contracts with affiliates, similar to the one between ComEd and 
BSC, that are “made in the ordinary course of business for the purchase of services, 
supplies, or other personal property at prices not exceeding the standard or prevailing 
market prices” as well as for “contracts made by a public utility with a person or 
corporation whose bid is the most favorable to the public utility, as ascertained by 
competitive bidding under the rules for competitive bidding.” 83 Ill. Admin. Code 
§ 310.60(b) and (e). ComEd also notes that the Commission approved a General 
Services Agreement, which included the service agreement between ComEd and BSC 
at issue here, over a decade ago. Commonwealth Edison Co., ICC Docket No. 00-0295, 
(Order Nov. 7, 2001); see also Commonwealth Edison Co., ICC Docket No. 95-0615, 
(Order March 14, 1997). According to ComEd, it is therefore unnecessary and improper 
to interpret Section 16-108.5(c)(4)(A) as providing review of transactions between 
affiliates and public utilities when the Act has already provided for that review in 
Section 7-101.   

 
ComEd further explains that the Act regulates the incentive compensation of 

public utilities, not affiliates.  ComEd believes that it is therefore understood that the 
incentive compensation of an affiliate, like BSC, is not relevant to the issue of whether 
ComEd’s AIP is prudent and reasonable.  ComEd states that the sole intent of Section 
16-108.5(c)(4)(A) is to reflect the Commission’s policy, developed over a series of 
recent rate case orders, of limiting recovery of public utilities’ incentive compensation 
expense to operational metrics.  In other words, the enumerated protocol in 
Section 16-108.5(c)(4)(A) was not intended to change anything with regard to affiliate 
transactions.   

 
ComEd further underscores that no party to this proceeding has challenged the 

overall reasonableness of BSC’s charges to ComEd.  ComEd Ex. 13.0 at 23.  ComEd 
explains that BSC provides many essential business services to ComEd, such as 
finance, IT, supply management, human resources and legal services. Id. at 22.  BSC, 
therefore, should be viewed in the same light as any other vendor with respect to the 
subject at hand, and the recoverability of its charges to ComEd should be based on the 
overall reasonableness of the charges without regard to individual components. Id. at 
23. To subject BSC charges to additional scrutiny not given to costs charged by other 
third parties would put BSC at a competitive disadvantage and could discourage 
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ComEd from purchasing services from BSC, the demonstrably low-cost provider.  
ComEd takes the position that this would ultimately harm customers.  Therefore, 
ComEd urges the Commission to reject Staff’s and Intervenors’ proposed 75% 
disallowance of BSC AIP costs, as well as AG/AARP’s proposal to eliminate $109 in 
AIP costs charged to ComEd from PECO relating to labor expenses incurred between 
June 18 and June 23 storm events in 2010.  CUB Ex. 1.3 REV. p. 66; See also ComEd 
Ex. 5.0 at 54 (discussing the use of hundreds of crews from different states in the 
restoration efforts after the June 2010 storm events). 

 
CUB also recommends that the Commission investigate whether shareholder-

funded compensation that “induces managers to build earnings beyond the authorized 
level” conflicts with a “utility’s obligation to serve ratepayers at lowest feasible cost.”  
CUB/City Init. Br. at 35.  CUB further recommends that if a conflict is found the 
Commission should, “exercise extra scrutiny when determining the prudence and 
reasonableness of proposed utility expenditures.”  Id.  ComEd responds that CUB’s 
recommendations are inappropriate, and asserts that the issue of how shareholders 
compensate managers is far beyond the scope of this rate-setting proceeding and may 
be beyond the legal purview of the Commission entirely.  Id.  ComEd concludes that 
CUB’s recommendation should therefore be rejected by the Commission. 

 
Commission Analysis and Conclusions 
 
Intervenors propose to disallow from ComEd’s revenue requirement 75% of BSC 

AIP costs that are embedded within BSC charges to ComEd for services provided. 
AG/AARP Ex. 1.0 at 47-48; CUB Ex. 1.0 REV. at 55-56; Staff Ex. 13.0 at 19.     

 
Section 16-108.5 regulates “participating utilit[ies].” 220 ILCS 5/16-108.5(b). The 

Act states that “‘participating utilit[ies]’  means an electric utility or a combination utility 
serving more than 1,000,000 customers in Illinois that voluntarily elects and commits to 
undertake…the infrastructure investment program…and the customer assistance 
program.”  220 ILCS 5/16-108.5 (b).   

 
Section 16-108.5(c) further provides that,  
 

“a participating utility may elect to recover its delivery services costs 
through a performance-based formula rate approved by the Commission” 
which will among other things, “set forth protocols, subject to a 
determination of prudence and reasonableness consistent with 
Commission practice and law,” for “recovery of incentive compensation 
expense that is based on the achievement of operational metrics, 
including metrics related to budget controls, outage duration and 
frequency, safety, customer service, efficiency and productivity, and 
environmental compliance. Incentive compensation expense that is based 
on net income or an affiliate's earnings per share shall not be recoverable 
under the performance-based formula rate.”  
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220 ILCS 5/16-108.5 (c)(4)(A).  
 
Consistent with this provision, the Commission approves ComEd’s request to 

include its costs relating to BSC AIP expense in its revenue requirement and finds 
Staff’s and Intervenors’ proposed 75% disallowance of BSC AIP costs to be 
inappropriate. AG/AARP’s proposed disallowance of PECO AIP costs relating to labor 
expense incurred in connection to the June 2010 storm events is also inappropriate. 
The Commission finds that the record shows that Staff and Intervenors improperly 
interpret Section 16-108.5(c)(4)(A) as providing review of transactions between affiliates 
and public utilities. The plain language of the Act shows that it regulates the incentive 
compensation of public utilities, not affiliates.  Also, we agree that Section 7-101 already 
prescribes the Commission’s jurisdiction over electric public utilities’ transactions with 
affiliated interests.  See 220 ILCS 5/7-101(2)(i).  Finally, no party to this proceeding has 
challenged the overall reasonableness of these charges. 

 
The Commission also declines to adopt CUB’s recommendation that it engage in 

an investigation of shareholder-funded compensation.  We agree with ComEd that such 
an investigation is beyond the scope of this rate-setting proceeding. 

 
 ComEd AIP Costs Above Target (ii)

ComEd’s Position 
 
ComEd seeks to include $26.101 million in operating expense for its 2010 Annual 

Incentive Program (“AIP”). ComEd Ex. 4.0 at 23-24. 
 
Staff and Intervenor Positions 

 
ComEd’s Response  
 
ComEd asserts that the Commission should reject CUB’s proposal to disallow 

$2.248 million of AIP recovery by limiting the amount recovered through rates to 100% of 
target as well as Staff’s proposal limiting AIP recovery to a net income limiter of 102.9% 
of target.  CUB Ex. 1.0 REV. at 52-55; ComEd Ex. 22.0 at 15-16.   

 
According to ComEd, both of these proposals are improper.  ComEd notes that  

past filings, in which the Commission approved adjustments that brought the test year 
AIP costs to 100% of target level, were based upon historic test years and included 
“normalization” adjustments to account for the fact rates would likely be in effect longer 
than a year.  ComEd Ex. 13.0 at 24.  In the current filing, and in future formula filings, by 
contrast, with limited exception, rates will be re-set annually and reflect actual costs 
incurred during the year and normalization adjustments are not required. Id. at 24-25; 
220 ILCS 5/16-108.5(d)(3).  Furthermore, ComEd asserts that Mr. Smith on cross-
examination failed to identify a single rate case where ComEd, or any utility, presented a 
request for recovery over target and the Commission denied that request.  Tr. 705-07. 
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ComEd further explains that AIP amounts over 100% of target are reasonable and 
prudent because they are designed to challenge employees to perform at a high level.  
ComEd notes that if results are better than the target then the AIP award is higher, but if 
the target is not met the AIP award is lower, thus providing a proper balance between 
achievement and award.  ComEd observes that Mr. Smith acknowledged that improving 
ComEd’s performance on metrics, even above the target level, is beneficial to ComEd 
customers.  Tr. 712.  Thus, as the Commission determined in ComEd 2010, customers 
ultimately benefit from ComEd’s AIP metrics, and payments based thereon are 
recoverable in rates.  See ComEd 2010 Order at 65. 

 
Next, ComEd argues that its discretionary increase in the net income limiter did 

not result in any award payout greater in amount than if the limiter had not been in place. 
ComEd Ex. 13.0 at 26.  ComEd contends that this is because, Staff assertions to the 
contrary notwithstanding, the LTIP from which these funds “shifted” and the AIP both 
have performance metrics that were determined by the Commission to benefit 
customers.  ComEd Ex. 22.0 at 16; ComEd 2010 Order at 65. ComEd takes the position 
that because both LTIP and AIP have performance metrics that benefit customers and 
the same funds that were originally to be applied to LTIP will now be applied to the AIP, 
the shift will not result in customers being responsible for more than that to which ComEd 
is entitled based on its level of performance under the metrics.  ComEd Ex. 22.0 at 16. 

 
Commission Analysis and Conclusions 
 
ComEd seeks to include $26.101 million in operating expense for its 2010 AIP in 

its revenue requirement. ComEd Ex. 4.0 at 23-24. CUB seeks to disallow $2.248 million 
of AIP recovery by limiting the amount recovered through rates to 100% of target and 
Staff’s proposes limiting AIP recovery to a net income limiter of 102.9% of target. CUB 
Ex. 1.0 REV. at 52-55; ComEd Ex. 22.0 at 15-16. 

 
The Commission finds both Staff’s and CUB’s disallowances to be inappropriate.  

The Commission agrees with ComEd that in the current filing, and in future formula 
filings, with limited exception, rates will be re-set annually and reflect actual costs 
incurred during the year and normalization adjustments are not required. ComEd Ex. 
13.0 at 24-25; 220 ILCS 5/16-108.5(d)(3). The Commission also agrees that AIP 
amounts over 100% of target are reasonable and prudent because they are designed to 
challenge employees to perform at a high level.  Further, improving ComEd’s 
performance on metrics is beneficial to ComEd customers.  The record also shows that 
the discretionary increase in the net income limiter did not result in any award payout 
greater in amount than if the limiter had not been in place because the LTIP from which 
these funds “shifted” and the AIP both have performance metrics that were determined 
by the Commission to benefit customers.  ComEd Ex. 22.0 at 16; ComEd 2010 Order at 
65.  The Commission therefore approves ComEd’s request to include   $26.101 million in 
operating expense for its 2010 Annual Incentive Program (“AIP”) in its revenue 
requirement. 
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 Advance Cap on Incentive Compensation Costs (iii)

Staff and Intervenor Positions 

 

ComEd’s Response 

According to ComEd, Mr. Gorman’s proposal to condition recovery of incentive 
compensation costs is improper.  ComEd contends that it is inconsistent with the annual 
formula rate structure and is not a valid means of measuring the prudently incurred and 
reasonable actual costs in that category.  ComEd Ex. 11.0 at 32. 

 
Specifically, Mr. Gorman’s proposal improperly inserts conditions into the plain 

language of Section 16-108.5 that do not exist.  ComEd observes that Mr. Gorman has 
admitted, Section 16-108.5 only requires that, to be recoverable, incentive 
compensation be based on certain enumerated factors and does not provide that 
ComEd forfeit recovery of incentive compensation payments if it fails to meet its 
performance metrics. Tr. 776-77; see also 220 ILCS 5/16-108.5(c)(4)(A).  Mr. Gorman 
also admitted, Section 16-108.5 provides a specific remedy in the event that ComEd 
does not meet its performance metrics in the first three years: a penalty of no more than 
30 basis points is to be applied to the return on equity.  Tr. 780; 220 ILCS 5/16-108.5(f-
5). Thus, ComEd explains that if IIEC’s proposed disallowance of incentive 
compensation were permitted in addition to an adjustment of the return on equity by 30 
basis points, the result would be an earned return on equity reduction of more than 30 
basis points, in direct contravention of the plain language of Section 16-108.5.  ComEd 
also notes that even if that were not the case, an additional remedy may not be implied 
where one is specifically created.  See Hicks v. Williams, 104 Ill. App. 3d 172, 176 (5th 
Dist. 1982); see also Turgeon, 258 Ill. App. 3d at 251, 630 N.E.2d at 1330. 

 
Commission Analysis and Conclusions 

IEC proposes that ComEd’s incentive payments included in the formula rate be 
tied to the metrics ComEd must meet during the regulation period.  If ComEd fails to 
meet those metrics, IIEC recommends that no incentive payments be included in the 
formula.  IIEC Ex. 1.0 Corr. at 18-20. 

The Commission agrees with ComEd that IIEC’s proposal is plainly improper 
under Section 16-108.5.   

Section 16-108.5(c)(4)(A) provides for,  
 
“recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an affiliate's 
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earnings per share shall not be recoverable under the performance-based 
formula rate[.]”  
 

220 ILCS 5/16-108.5(c)(4)(A). 

 Moreover, in the entirely separate metrics provision, the General 
Assembly provided that, 

“The financial penalties applicable to the metrics described in 
subparagraphs (1) through (8) of subsection (f) of this Section, as 
applicable, shall be applied through an adjustment to the participating 
utility's return on equity of no more than a total of 30 basis points in each 
of the first 3 years…” 

220 ILCS 5/16-108.5(f-5).  The Commission has already approved ComEd’s 
metrics and related tariff mechanism in ICC Docket No. 11-0772. 

The Commission agrees with ComEd that as evidenced by the plain language of 
the statute, Section 16-108.5 only requires that, to be recoverable, incentive 
compensation be based on certain enumerated factors.  The statute does not provide 
that ComEd forfeit recovery of incentive compensation payments if it fails to meet its 
performance metrics. Gorman Tr. 776-77; see also 220 ILCS 5/16-108.5(c)(4)(A).  The 
Commission also notes that Section 16-108.5 provides that in the event that ComEd 
does not meet its performance metrics in the first three years a penalty of no more than 
30 basis points is to be applied to the return on equity.  Gorman Tr., 780; 220 ILCS 
5/16-108.5(f-5).   In light of this remedy, the Commission agrees with ComEd that if 
IIEC’s proposed disallowance of incentive compensation were permitted, then, in 
addition to an adjustment of the return on equity by 30 basis points, the result would be 
an earned return on equity reduction of more than 30 basis points, in direct 
contravention of the plain language of Section 16-108.5.  For these reasons, the 
Commission declines to adopt IIEC’s proposal.  

d. Perquisites and Awards 

ComEd’s Position 
 
ComEd explains that it provides performance based awards to employees for 

performing above expectations and providing excellent customer service and that “other 
stock awards” are typically off-cycle awards provided to certain executives as a sign-on 
incentive or as a retention award as a means to attract talent.  ComEd Ex. 13.0 at 30-
31.  ComEd seeks to recover $4.283 million in perquisites and awards operating 
expense.  See the attachment to ComEd’s Data Request Response to AG 4.08, labeled 
as AG 4.08_Attach 1, attached to AG/AARP Ex. 1.11.  

 
Staff and Intervenor Positions 
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ComEd’s Response 
 
Staff witness Ms. Ebrey, AG/AARP witness Mr. Brosch and CUB witness Mr. 

Smith propose a reduction in this amount through the application of disallowances that 
were applied in ComEd 2010.  Order at 103.  Specifically, they propose a four year 
normalization of retention awards, disallowance of 50% of performance based awards; 
and a disallowance of 100% of other stock awards. Staff Ex. 1.0 at 16-17; Staff Ex. 
13.0, Sched. 13.10; AG/AARP Ex. 1.0 at 45-47; AG/AARP Ex. 1.3 p.3; CUB Ex. 1.0 
REV. at 40-43; CUB Ex. 1.2 REV., Sched. C-1; CUB Ex. 1.2 REV., Sched. B-4. 

 
ComEd explains that it is unnecessary to normalize the 2010 amount of retention 

awards based on a four year average, because each year may include a higher or lower 
amount of a particular cost.  As long as the amount is deemed prudent and reasonable 
by the Commission, the costs of the awards will tend to even out over time.  ComEd Ex. 
13.0 at 30.  Moreover, customers benefit from a higher level of service as a result of the 
performance based awards as these awards are provided to employees for performing 
above expectations and providing excellent customer service.  Id. at 31.  Because 
customers benefit from performance based awards, no principled basis exists to limit 
recovery of performance based awards costs to 50%.  Id.  ComEd explains that stock 
award costs are also reasonable because they are provided to certain executives as a 
“sign on” or retention incentive in an effort to allow ComEd to attract and retain the best 
employees. Id. 

 
Although ComEd opposes the “normalization” adjustment proposed by Staff and 

Intervenors, if it is accepted by the Commission, then App 7 of the formula rate template 
should be revised to include such normalization by removing costs from operating 
expense and adding a calculation of the four year average of the retention.  ComEd Ex. 
13.0 at 30-31.  ComEd observes that even though Staff agrees with ComEd’s proposal 
to revise App 7 of the formula rate template, AG/AARP and CUB recommend including 
a reduced 2010 amount based on the 4 year average without providing normalization in 
future years.  Staff Ex. 13.0 at 21; AG/AARP Ex. 3.0 Corr. at 34; CUB Ex. 3.0 at 25-26.  
ComEd explains that proper normalization would need to occur every year of the 
formula rate period and not just this year as proposed by CUB and AG/AARP. ComEd 
Ex. 22.0 at 18.  ComEd further notes that CUB’s and AG/AARP’s proposal to reduce the 
retention award without allowing for revision of the formula rate template would not 
allow ComEd to recover its reasonable and prudent expenses in future years, and 
should be rejected. Id. 

 
In an effort to bolster its argument that ComEd should not be allowed to recover 

its costs, CUB notes that under Exelon’s Retention and “Reward and Recognition” 
policies ComEd’s management may modify or revoke the policies at its discretion.  
CUB/City Init. Br. at 36-37.  CUB raises this point, however, without providing any 
reason why the Commission should deem it relevant to whether ComEd should be 
allowed to recover its perquisite and award costs.  ComEd explains that, its ability to 
revoke or modify its award policies is completely beside the point, and concludes that it 
is entitled to recover its prudent and reasonable operating costs associated with these 
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programs regardless of whether management has the authority to revoke or modify 
these programs at its discretion. 

 
Commission Analysis and Conclusions 
 
ComEd seeks to recover $4.283 million in perquisites and awards operating 

expense.  See the attachment to ComEd’s Data Request Response to AG 4.08, labeled 
as AG 4.08_Attach 1, attached to AG/AARP Ex. 1.11.  Staff, AG/AARP, and CUB 
propose a reduction in this amount through the application of disallowances that were 
applied in ComEd 2010. Order at 103.  Specifically, they propose a four year 
normalization of retention awards, disallowance of 50% of performance based awards 
and a disallowance of 100% of other stock awards.  Staff Ex. 1.0 at 16-17; Staff Ex. 
13.0, Sched. 13.10; AG/AARP Ex. 1.0 at 45-47; AG/AARP Ex. 1.3 p.3; CUB Ex. 1.0 
REV. at 40-43; CUB Ex. 1.2 REV., Sched. C-1; CUB Ex. 1.2 REV., Sched. B-4. 

The Commission finds that it is unnecessary to normalize the 2010 amount of 
retention awards based on a four year average as suggested by Staff and Intervenors, 
because, as ComEd explained, each year may include a higher or lower amount of a 
particular cost.  As long as the amount is deemed prudent and reasonable by the 
Commission, the costs of the awards will tend to even out over time.  ComEd Ex. 13.0 
at 30. Concerning the proposed 50% disallowance of performance based awards, the 
record shows that customers benefit from a higher level of service as a result of the 
performance based awards and therefore no principled basis exists to limit recovery of 
performance based awards costs to 50%.  Id. at 31.  The Commission also agrees that 
ComEd’s stock award costs are reasonable because they are provided as a “sign on” or 
retention incentive in an effort to allow ComEd to attract and retain the best 
employees.  Id..  We therefore approve ComEd’s inclusion of $4.283 million in its 
revenue requirement in perquisites and award operating expense and reject the 
adjustments proposed by Staff and Intervenors. 

Finally, because the Commission declines to adopt the normalization proposal, 
no revision to App 7 of the formula rate template is required. 

 

e. W&S Allocator Calculation (see also III.C.b.2) 

ComEd’s Position 
 
ComEd submits that a variety of costs, including Administrative and General 

expenses, certain components of General and Intangible plant, and certain components 
of ADIT are allocated using the Wages and Salaries (“W&S”) allocator.  ComEd Ex. 12.0 
at 20.  Because ComEd is a transmission and distribution company, ComEd’s proposed 
W&S allocator appropriately allocates these common costs between the transmission 
and distribution functions consistent with the ComEd 2010 Order. 

 
ComEd’s principal lines of business are transmission and distribution services.  

According to ComEd, its W&S allocator allocates indirect overhead costs (e.g., human 
resources, finance, injuries and damages, and numerous other general corporate costs) 
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between those lines of business.  ComEd Ex. 12.0 at 20; ComEd Ex. 21.0 at 16.  ComEd 
explains that the salaries and wages, as well as the pension and benefit costs, of the 
handful of ComEd employees (roughly one-half of one percent) involved in the 
administration of ComEd’s energy procurement contracts are recovered through 
ComEd’s Rider PE – Purchased Electricty (“Rider PE”), and are carved out of the 
delivery services revenue requirement (roughly $1.4 million in 2010).  ComEd Ex. 12.0 at 
20.  Because the indirect overhead costs cannot be directly identified as transmission, 
distribution or production, ComEd believes it is most appropriate to allocate this bucket of 
indirect costs to the two functions to which virtually all of ComEd’s employees dedicate 
their time – transmission and distribution, which is consistent with the W&S allocator 
approved by the Commission in ComEd 2010.  ComEd Ex. 21.0 at 16-17.  

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
In response to Staff’s proposal that the W&S allocator be modified to allocate a 

portion of common costs to a production (supply) function, which would result in a 
disallowance in this Docket of $2.670 million (Staff Ex. 14.0 at 3; Staff Ex. 14.0, 
Attachment A), ComEd explains that this approach does not result in a more accurate 
allocation of costs, and, in fact, would only create unnecessary litigation in other 
Commission dockets regarding the recovery of these indirect overhead costs, which 
neither Staff nor any Intervenor claims are unreasonable or imprudent.  

 
According to ComEd, Staff admits that the overhead costs at issue here are 

indirect overhead costs, but Staff’s proposed W&S allocator (and proposed disallowance 
of $2.670 million) is based on the contradictory assumption that a direct dollar-for-dollar 
correleation exists between each dollar of salrary incurred and each dollar of overhead 
costs.  Staff Init. Br. at 14-15. Based on this flawed methodology, Staff claims that the 
handful of ComEd employees (roughly one-half of one percent) involved in the 
administration of ComEd’s energy procurement contracts should be directly assigned 
approximately $2.7 million in overhead costs.  Id. at 14-16.  However, ComEd witness 
Ms. Houtsma testified that the allocator does not presume a direct correlation between 
each dollar of salary incurred and each dollar of overhead costs, and, indeed, Staff has 
not pointed to any evidentiary support for its claims that delivery services customers are 
unfairly bearing costs that should be paid by supply customers.  ComEd Ex. 12.0 at 20-
21. In response to Staff’s characterization of a ComEd data request response as 
“essentially acknowledge[ing]” that the $2.7 million at issue are supply-related costs 
(Staff Init. Br. at 15), ComEd responds that the response itself belies Staff’s erroneous 
interpretation and reiterates what has been ComEd’s position throughout this Docket – 
these costs are “non-directly assigned Administrative and General costs, ADIT and other 
costs.”  Id.  ComEd further notes that Staff’s proposal puts form over substance by 
focusing on a mechanical application of the W&S allocator while ignoring the substance 
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of the costs themselves, which are unquestionably related to the business of ComEd – 
transmission and distribution services.  ComEd Ex. 12.0 at 21. 

 
ComEd also addresses that Staff declined to address through which docket the 

$2.7 million would be recovered even though Staff argues that its $2.7 million 
disallowance should be granted based on the fact that energy acquisition employees’ 
expenses are recovered through Rider PE. ComEd Ex. 12.0 at 21; ComEd Ex. 21.0 at 
17.  Specifically, ComEd takes the position that if the Commission were to adopt Staff’s 
disallowance (and it should not), then the Commission should find in this Docket that the 
$2.7 million in indirect costs are prudent and reasonable, and direct that they be 
recovered through Rider PE.  ComEd asserts that this approach would assure the 
recovery of indisputably prudent and reasonable costs (neither Staff nor any other 
Intervenor contests the prudence or reasonableness of the $2.7 million), and 
substantially reduce inefficiencies and the waste of the Commission’s, Staff’s and 
ComEd’s resources in re-litigating costs already reviewed in this Docket. ComEd notes 
that Staff’s only complaint with recovery of costs through Rider PE appears to be that 
ComEd objected to Staff’s proposal to litigate supply-related uncollectible factors in this 
Docket.  Staff Init. Br. at 16-17.  ComEd explains, however, that it did not object to Staff’s 
proposal related to delivery services-related uncollectible factors, which are included in 
the revenue requirement proposed in this Docket, but only noted that supply-related 
uncollectible factors are governed by ComEd’s Rider UF, which was not filed, and is not 
otherwise at issue, in this Docket.  ComEd Corr. Init. Br. at 53-54; Staff Init. Br. at 44-45. 
Accordingly, given that supply-related uncollectible factors are not at issue here, Staff 
agreed with ComEd’s proposal to consider the supply-related uncollectible factors 
outside of this Docket.  Id.  

  
ComEd further explains that this agreement, however, has no bearing on or 

application to the W&S allocator issue.  Unlike supply-related uncollectible costs, it is 
undisputed that the W&S allocator falls squarely within the issues being considered in 
this Docket.  Therefore, ComEd concludes that nothing is inappropriate about the 
Commission directing that certain disallowed costs in this Docket, which would result 
only from an unexpected departure from ComEd 2010, be recovered through Rider PE.  

 
Commission Analysis and Conclusion 
 
ComEd explains that because it is primarily a transmission and distribution 

company, its proposed W&S allocator appropriately allocates these common costs 
between the transmission and distribution functions consistent with the ComEd 2010 
Order.  ComEd Ex. 12.0 at 20; ComEd Ex. 21.0 at 16.  Staff proposes that the W&S 
allocator be modified to allocate a portion of common costs to a production (supply) 
function, which would result in a disallowance in this Docket of $2.670 million. Staff Ex. 
14.0 at 3; Staff Ex. 14.0, Attachment A.  

 
The Commission finds that because indirect overhead costs cannot be directly 

identified as transmission, distribution or production, it is most appropriate to allocate 
these indirect costs to the two primary ComEd functions – transmission and 
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distributions.  The Commission finds that Staff’s proposal incorrectly assumes that a 
direct dollar for dollar correlation exists between each dollar of salary incurred and each 
dollar of overhead costs.  ComEd Ex. 12.0 at 20-21.  The W&S allocator does not 
necessarily imply any such correlation, and the record contains no evidence that the 
allocator is assigning production-related costs to delivery services and thereby 
overcharging delivery services customers.  Accordingly, the Commission approves the 
W&S allocator proposed by ComEd. 

 

f. Charitable Contributions 

ComEd’s Position 
 
ComEd requests approval to include $5.995 million (total amount, before removal 

of non-jurisdictional portion) in charitable contributions in its revenue requirement. 
ComEd Ex. 22.1, App. 7, Line 5, Column F.  ComEd indicates that inclusion of 
charitable contributions in the revenue requirement is expressly provided for in Section 
9-227 of the Act, 220 ILCS 5/9-227.  ComEd notes that Section 9-227 allows the 
Commission to consider as an operating expense “donations made by a public utility for 
the public welfare or for charitable scientific, religious or educational purposes, provided 
that such donations are reasonable in amount.”  Id.  

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd notes that Staff, joined by AG/AARP and CUB, seeks to disallow $3.079 

million (before jurisdictional allocation) of ComEd’s $5.995 million of charitable 
contributions.  Staff Ex. 6.0, Sched. 6.01.  Staff contends that the basis for the proposed 
disallowances is the belief that these contributions do not provide for the public welfare 
and that one contribution was made to an out-of-state institution (the University of 
Wisconsin).  Staff does not challenge that the donations were made to bona fide 
charitable organizations nor does Staff contend that they are unreasonable in amount.  
AG/AARP’s witness, Mr. Brosch, initially sought additional information relating to certain 
contributions claiming that the information provided was insufficient to make a 
determination as to whether the listed donations met the statutory standard.  AG/AARP 
Ex. 1.0 at 49-50.  ComEd then provided additional information regarding the recipient 
organizations in ComEd Ex. 13.5, and Mr. Brosch did not pursue additional information 
in rebuttal.  ComEd notes that AG/AARP’s witness also recommended that the 
Commission consider information regarding comparable levels of charitable 
contributions among Exelon affiliates to determine whether ComEd ratepayers are 
being asked to pay a disproportionate share of corporate-wide contributions.  AG/AARP 
Ex. 1.0 at 51-52.  Mr. Brosch provided neither precedent for this proposal nor any 
indication as to how this approach would impact the statutory framework under which 
charitable contributions are appropriately considered. 
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With regard to the proposed disallowances for contributions that Staff claims do 

not provide for the public welfare, the definition employed by Staff’s witness Mr. Tolsdorf 
of “public welfare” is not only incorrect, but it is also inconsistent with past Commission 
Orders.  ComEd explains that because the Act does not define “public welfare,” Staff 
resorted to Webster’s Dictionary and the on-line Free Dictionary’s definitions of a 
different term – “public assistance” – to formulate an overly rigid definition that would 
only support recovery of donations made to the “homeless and other financially needy 
people, the aged, or the inhabitants of a disaster-stricken area."  Staff Ex. 6.0 at 4-5. 
ComEd notes that Staff’s witness admits that certain of the proposed disallowances 
may not even comport with Staff’s own definition.  Mr. Tolsdorf testified at the hearing 
that Staff’s analysis may disallow contributions to organizations that provide assistance 
to the aged/elderly, a group which, by virtue of his own definition, is among those most 
in need and worthy of such contributions.  Tr. 808.  Therefore, ComEd argues that 
Staff’s definition, which seemingly better describes a governmental support program, is 
far narrower than the definition of the actual phrase employed by the Act and described 
by Dr. Hemphill in his rebuttal testimony.  220 ILCS 5/9-227; ComEd Ex. 11.0 at 12.  
Furthermore, Staff’s narrow definition is especially inappropriate because courts give 
general welfare legislation a liberal construction “to help it accomplish its highly 
beneficient objectives.”  See 3A Sutherland Statutory Construction § 73:1 (7th ed.) (“No 
rule of statutory construction is more readily applied to the courts than that public 
statutes dealing with the welfare of the whole people are to have a liberal 
construction.”). 

 
ComEd observes that Black’s Law Dictionary (an authority not relied upon by 

Staff witness Mr. Tolsdorf (Tr. 804)) defines “public welfare” to mean “[a] society’s well 
being in matters of health, safety, order, morality, economics, and politics.”  BLACK’S LAW 

DICTIONARY 1732 (9th ed. 2009).  ComEd argues that the charitable contributions it 
seeks to include in its revenue requirement fall squarely within the reasonable definition 
of public welfare.  ComEd contends that for definitional reasons alone, Staff’s proposed 
disallowances of charitable contributions should be rejected.  

 
Additionally, Staff entirely disallows donations to community and economic 

development organizations, incorrectly stating that “the Commission has routinely 
disallowed these types of donations for recovery.”  Staff Ex. 6.0 at 5.  ComEd observes 
that Staff does not cite to a single ComEd rate case order in which these or similar 
donations were disallowed.  Id.  Rather, as Mr. Tolsdorf conceded, the Commission 
allowed full recovery of donations to community and economic development 
organizations and cultural organizations in the prior two ComEd rate cases, ComEd 
2010 and ComEd 2007.  Tr. 809-10.  In fact, most of the donations to community and 
economic development organizations for which ComEd is seeking recovery have been 
deemed reasonable and prudent by the Commission in prior Dockets.  ComEd Ex. 13.0 
at 31-35; ComEd Ex. 11.0 at 11-14; 220 ILCS 5/9-227. 

 
ComEd observes that when Staff’s witness, Mr. Tolsdorf, was confronted with Mr. 

Fruehe’s testimony that of the 106 donations he proposes disallowing, 79 have been 
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allowed in at least one of the last two rate cases, he chose not to reply.  Tr. 812.  Mr. 
Fruehe also testified that the 27 new organizations were similar in nature to those 79 to 
which contributions had previously been allowed; Mr. Tolsdorf testified that he had no 
reason to disagree with that characterization.  Tr. 813.  Staff’s staunch opening position 
and subsequent silence and acquiescence on the issues cannot support a drastic 
departure from past Commission Orders and the well-established tenet that donations 
to community and economic and cultural organizations benefit the public welfare and 
are recoverable.  

 
Staff and CUB also seek to disallow a $116,000 donation to the University of 

Wisconsin on the sole basis that the contribution was made to an out-of-state institution.  
Tr. 799-800.  Staff urges the Commission to adopt the rule that “[r]atepayers should not 
be funding an out-of-state university over an in-state university.”  Staff Init. Br. at 52.  
Mr. Tolsdorf conceded that the University of Wisconsin is an educational institution, (Tr. 
799), but he proposes to disallow the donation based solely on location – a criteria that 
the General Assembly did not insert into Section 9-227 of the Act.  Rather, Section 9-
227 has no reference to such a requirement and does not limit the recovery to only 
Illinois institutions.  Mr. Tolsdorf conceded that Section 9-227 has no reference to a 
requirement that charitable contributions be made only to in-state institutions or a 
prohibition against charitable contributions made to out-of-state institutions.  Tr. 801.  
Despite lacking the statutory authority to support his position, Mr. Tolsdorf goes a step 
further and suggests that the Commission disallow contributions to out-of-state 
institutions as a rule, a practice clearly prohibited by the statute.  Tr. 802; 220 ILCS 5/9-
227.  CUB does not provide any separate ground for the proposed disallowance.  
CUB/City Init. Br. at 38.  

 
While no appellate court decision appears to address directly the service territory 

limitation proposed by Staff’s definition of “public welfare” under Section 9-227 of the 
Act, the Fourth District Appellate Court in Pliura Intervenors v. Ill. Commerce Comm'n, 
405 Ill. App. 3d 199, 209, 942 N.E.2d 576, 584-85 (4th Dist. 2010) specifically 
considered the meaning of “public need” and “public convenience and necessity” in 
Section 15-401 of the Act and determined that those terms should be defined broadly 
and not limited to Illinois’ borders.  The Court in Pliura rejected as unduly narrow the 
assertion “that the ‘Commission must consider the public need of Illinois citizens, not 
Midwesterners, [United States c]itizens, or citizens of the world’” under Section 15-401.  
Id. (brackets in original).  The assertion here that public welfare and charitable scientific, 
religious or educational purposes should be narrowly construed and limited to 
educational institutions that are located in ComEd’s service territory should similarly be 
rejected.  Moreover, customers and Illinois citizens will directly or indirectly benefit from 
such contributions (e.g., by attending those institutions or receiving the benefits of highly 
skilled engineers educated at such institutions).  See ComEd Ex. 11.0 at 13. 

 
Finally, Staff argues that ComEd’s inadvertent placement of a comma after the 

term “charitable” reflects a flawed interpretation of Section 9-227 of the Act and 
supports its proposed disallowance.  Staff Init. Br. at 51-52.  In an argument that is 
unusual at best, Staff relies upon the hearing court reporter’s placement of a comma 



 

 60 

after the term charitable in transcribing the cross-examination by ComEd’s counsel at 
the hearing (though counsel clearly did not articulate placement of a comma or any 
punctuation for that matter). Id. at 52 (citing Tr. 799).  ComEd explains that this 
argument is irrelevant because ComEd has not based recovery on such an 
interpretation.  ComEd argues that Staff’s argument is reflective of the lengths to which 
Staff and others have gone in an effort to undermine the clear direction of Section 16-
108.5 and the past practice of the Commission.  ComEd asserts that CUB steps fully 
outside of any statutory framework and suggests that ComEd demonstrate benefits to 
ratepayers stemming from contributions, a connection between contributions and safe 
and adequate utility service, and some linkage between the goals and objectives of the 
organizations and ComEd ratepayers.  CUB/City Init. Br. at 37-38.  ComEd contends 
that there is no conceivable application of Section 9-227 that supports such an 
approach.  Additionally, CUB claims that because ComEd’s affiliate, PECO, does not 
recover contributions from ratepayers but yet it still makes substantial charitable 
contributions, this is “evidence” that ComEd would continue its charitable funding even if 
such contributions were not recoverable.  Id. at 38.  ComEd posits that this “evidence” is 
certainly not any evidence in the record of this proceeding, nor is it anything but 
unsubstantiated guesswork on the part of CUB that ignores Illinois law and Commission 
practice.  ComEd Corr. Init. Br. at 39, n. 12. 

 
The only proper tests under Section 9-227 of the Act are whether the charitable 

contributions were made for “for the public welfare or for charitable scientific, religious or 
educational purposes” and whether they are “reasonable in amount.”  220 ILCS 5/9-
227.  ComEd’s charitable contributions of $5.995 million qualify on both counts and 
should be approved in their entirety.  ComEd Ex. 13.0 at 31-35; ComEd Ex. 22.0 at 18-
21; ComEd Ex. 22.3, Sched. C-7 (details of contributions). 

   
Commission Analysis and Conclusion 
 
Section 9-227 of the Act allows the Commission to consider as an operating 

expense “donations made by a public utility for the public welfare or for charitable 
scientific, religious or educational purposes, provided that such donations are 
reasonable in amount.”  220 ILCS 5/9-227.  ComEd requests approval to include $5.995 
million (before jurisdictional allocation) in charitable contributions in its revenue 
requirement.  ComEd Ex. 13.0 at 31-35; ComEd Ex. 22.0 at 18-21.  Staff, joined by 
CUB and AG/AARP, proposes a disallowance of $3.079 million (before jurisdictional 
allocation) of ComEd’s charitable contributions.  Staff Ex. 6.0, Sched. 6.01. 

 
The record supports ComEd’s position that its charitable contributions are 

reasonable in amount and fall within the statutory requirements of Section 9-227 of the 
Act.  Staff’s proposed disallowance is based on an unreasonably narrow interpretation 
of Section 9-227 of the Act that relies on a clearly erroneous interpretation of the 
statutory term “public welfare.”  Staff provides no valid reason as to why the 
Commission should depart from its past practice of allowing donations to civic or 
community and economic development organizations, and therefore declines to do so.   
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Finally, Staff’s request that the Commission create a blanket prohibition against 
contributions made to institutions outside of ComEd’s service territory is contrary to the 
statutory language of Section 9-227 of the Act.  220 ILCS 5/9-227.  ComEd has 
demonstrated that contributions made to institutions outside of its service territory still 
may promote the “public welfare” and should not be disallowed solely on the basis of 
their location.  Illinois law supports a broader definition of the “public” that is not limited 
to those citizens within Illinois’ borders.  See Pliura Intervenors v. Ill. Commerce 
Comm’n, 405 Ill. App. 3d 199, 209, 942 N.E.2d 576, 584-85 (4th Dist. 2010).  The 
Commission therefore approves ComEd’s inclusion of $5.995 million in its revenue 
requirement and rejects the adjustments proposed by Staff and supported by CUB and 
AG/AARP.    

g. Advertising Expense  

ComEd’s Position 
 
ComEd requests approval to include $3.062 million of advertising expense in its 

revenue requirement.  ComEd Ex. 22.3, Sched. C-8, Line 9, Column E.  ComEd notes 
that inclusion of advertising expense in the revenue requirement, with certain limitations, 
is expressly provided for in Section 9-225 of the Act, 220 ILCS 5/9-225.   

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
Staff witness Mr. Tolsdorf proposes to disallow $2.65 million (over 86% of the 

advertising expense claimed by ComEd) that he considers to be promotional or 
“goodwill advertising.”  Staff Ex. 6.0, Sched. 6.02.  Section 9-225 of the Act defines 
“[g]oodwill or institutional advertising” to mean advertising that is “designed primarily to 
bring the utility’s name before the general public in such a way as to improve the image 
of the utility or to promote controversial issues for the utility or the industry.”  220 ILCS 
5/9-225(1)(d). 

 
Mr. Tolsdorf provides only two examples of the advertising that he considers to 

be goodwill advertising in his testimony.  Staff Ex. 6.0 at 6-7.  With regard to at least one 
of those ads, Mr. Tolsdorf conceded that the advertisement contains a message 
regarding energy conservation – a message for which Section 9-225 permits recovery.  
Tr. 817; 220 ILCS 5/9-225(3)(a). ComEd contends that for neither of these 
advertisements does Mr. Tolsdorf provide any explanation as to how ComEd intended 
to improve its image or promote controversial issues, a necessary statutory element of 
goodwill advertising.  220 ILCS 5/9-225(1)(d).  Mr. Tolsdorf’s proposed disallowance is 
based entirely on his personal opinion that the ComEd logo “outweighs” the message of 
the advertisement, yet he admits that he has no educational background or professional 
experience in marketing or the psychology of advertising. Tr. 816-17.  To support its 
assertion that the ComEd logo outweighs the message, Staff must mischaracterize the 
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advertisements at issue.  First, the headline message in both advertisements is in a 
larger/taller font than the font of ComEd’s logo.  ComEd Cross Ex. 20 (ComEd Ex. 4.6 
Corr., WPC-8, p. 3 of 15 and p. 6 of 15).  In one advertisement, the ComEd logo 
appears on the far right-hand side occupying less than the furthest quarter of the page.  
Id. at 3.  In the other advertisement, the ComEd logo is positioned in the very bottom 
right-hand corner of the page.  Id. at 6.  Characterizing these locations of the ComEd 
logo as the “more prominent position[s]” (Staff Init. Br. at 53) defies logic.   

 
In any event, ComEd argues that even if the Commission were to agree with 

Staff that the only two advertisements that Staff has placed at issue are goodwill in 
nature (and they are not), only some small fraction of ComEd’s advertising expense 
should be disallowed; Staff is overreaching by a great distance in seeking to disallow 
more than 86% of ComEd’s advertising expense.  See Tr. 814. 

 
Staff also claims that the potential exists for ComEd to circumvent the Total 

Resource Cost (“TRC”) test associated with energy efficiency and demand response 
programs found in Section 8-103 of the Act, 220 ILCS 5/8-103, and that recovery of the 
advertising costs through base rates could potentially avoid the cap set forth under 
Rider EDA and cause energy efficiency programs to appear more cost effective than 
they actually are.  ComEd argues that however, even including the advertising 
expenses in Rider EDA calculations for Plan Year 2 (“PY2”) would not have significantly 
affected the TRC calculation for PY2.  ComEd Ex. 13.0 at 35-37.  In fact, in his rebuttal 
testimony, Mr. Tolsdorf states that ComEd has not in fact circumvented the TRC test as 
set forth in Rider EDA, but that if the costs are allowed only the potential for the TRC 
test to be circumvented would exist.  Staff Ex. 17.0 at 5-7.  

 
Mr. Tolsdorf conceded that both Section 8-103 and Section 9-225 of the Act 

allow for recovery of advertising expense, either in a general rate case or in a rider 
proceeding.  Tr. 817-18.  ComEd contends that so long as it does not recover the same 
cost in both proceedings – amounting to double recovery – Mr. Tolsdorf’s preference as 
to where they are recovered is of no consequence in the absence of statutory language 
supporting such a limitation.  Further, Mr. Tolsdorf admits that the advertising expenses 
that he seeks to disallow in this proceeding could become stranded costs if they are not 
recoverable in a Rider EDA proceeding.  Tr. 819. 

 
In ComEd’s view, the Commission should allow for full recovery of the $3.062 

million of advertising expense that ComEd has included in its revenue requirement 
because this advertising expense is recoverable and does not fall within the statutory 
definition of “goodwill advertising.”  ComEd concludes that nothing in the statute creates 
a preference for recovery under Section 8-103 rather than in this proceeding pursuant to 
Section 9-225.  Accordingly, ComEd’s advertising expense of $3.062 million should be 
approved in its entirety. 

 
Commission Analysis and Conclusion 

Section 9-225(3) of the Act sets forth the categories of advertising that “shall be 
considered allowable operating expenses” for an electric utility.  220 ILCS 5/9-225(3).  
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ComEd requests approval to include $3.062 million of advertising expense in its 
revenue requirement.  ComEd Ex. 22.3, Sched. C-8, Line 9, Column E.  Staff witness 
Mr. Tolsdorf proposes to disallow $2.65 million (over 86% of the advertising expense 
claimed by ComEd) that he considers to be “goodwill” in nature and incremental to 
ComEd’s historical expenditures for energy conservation advertising.  Staff Ex. 6.0, 
Sched. 6.02.  However, Staff has not made any showing that the two advertisements it 
places at issue are goodwill in nature, meaning they are “designed primarily to bring the 
utility’s name before the general public in such a way as to improve the image of the 
utility or to promote controversial issues for the utility or the industry.”  220 ILCS 5/9-
225(1)(d).  Nor has Staff provided any evidence that the promotional aspect of the 
advertisement outweighs the message of the advertisement. 

 
With respect to advertising relating to energy efficiency, Staff provided no support 

for its claim that Section 9-225 of the Act is somehow inapplicable here.  Rather, 
Section 9-225 clearly provides for recovery of energy efficiency-related advertising 
costs.  Staff has only claimed that the potential exists for ComEd to circumvent the TRC 
test under Section 8-103 of the Act, and that recovery of the advertising costs through 
base rates could potentially avoid the cap set forth under Rider EDA and cause energy 
efficiency programs to appear more cost effective than they actually are.  However, the 
Commission finds that Sections 8-103 and 9-225 of the Act each permit advertising for 
energy efficiency, and ComEd has presented evidence that even including the 
advertising expenses in Rider EDA calculations for Plan Year 2 (“PY2”) would not have 
significantly affected the TRC calculation for PY2.  ComEd Ex. 13.0 at 35-37.  
Accordingly, the Commission finds that advertising expenses may be recovered under 
Section 9-225 of the Act, and ComEd shall be allowed to recover $3.062 million of 
advertising expense that ComEd has included in its revenue requirement in this Docket. 

 

2. Depreciation and Amortization Expense (Derivative Impacts) 

ComEd’s Position 
 
ComEd indicates that $406,162,000 in depreciation and amortization expense of 

utility plant is included in its revenue requirement.  ComEd Ex. 22.1, Sched. FR C-2, 
Line 10, Column G. ComEd explains that the level of 2010 depreciation and 
amortization expenses included in revenue requirement is $389,584,000, comprised of 
$313,879,000 related to Distribution Plant and $75,705,000 related to G&I Plant.  
ComEd Ex. 4.0 at 28.  ComEd, indicates that the revenue requirement includes an 
additional $16,578,000 of depreciation expense associated with the 2011 projected 
plant additions.  ComEd Ex. 22.1, Sched. FR C-2, Line 9, Column G. ComEd submits 
that no issues relating to depreciation and amortization expense exist except for the 
derivative impacts of other proposed adjustments.   

 
Staff and Intervenor Positions 
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Commission Analysis and Conclusion 

ComEd requests approval to include $406,162,000 in depreciation and 
amortization expense of utility plant in its revenue requirement.  ComEd Ex. 22.1, 
Sched. FR C-2, Line 10, Column G.  Where the Commission has adopted a proposed 
adjustment, the derivative impact on depreciation and amortization expense has been 
accounted for and reflected in the adjustment. 

 

3. Taxes Other Than Income, Including Property Taxes 

ComEd’s Position 
 
ComEd states that the level of taxes other than income included in the revenue 

requirement generally includes real estate taxes, the Illinois Electric Distribution Tax 
(“IEDT”), payroll taxes, and several other taxes. (Contested issues of IEDT are 
discussed in Section V.C.4 of this Order). Based on a review of the methodology used 
to allocate real estate taxes approved in ComEd 2010, ComEd proposes a refinement 
to that methodology. Specifically, ComEd proposes that use of the net plant allocator in 
the formula will provide consistency with ComEd’s FERC-jurisdictional Transmission 
Formula Rate (“TFR”) and better reflect the overall relationship between the 
investments made in transmission and distribution.  ComEd Ex. 12.0 at 31; ComEd Ex. 
21.0 at 20-21.  ComEd requests that the Commission adopt the reasonable allocator 
that it has proposed. 

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd explains that CUB and AG/AARP opposition to its proposed refined 

allocation methodology would maintain the status quo and result in a $3.345 million 
disallowance. Specifically, CUB’s and AG/AARP’s opposition rests on a single, 
erroneous argument – the net plant allocator should not be adopted absent a showing 
that the allocation methodology approved in ComEd 2010 was “inaccurate or otherwise 
inappropriate.” AG/AARP Ex. 3.0 Corr. at 32. ComEd explains that this is not an 
appropriate standard. “The concept of public regulation includes of necessity the 
philosophy that the commission shall have the power to deal freely with each situation 
as it comes before it, regardless of how it may have dealt with a similar or even same 
situation in a previous proceeding.” Mississippi River Fuel Corp. v. Ill. Commerce 
Comm’n, 1 Ill. 2d 509, 513, 116 N.E.2d 394, 396-97 (1953).  In sum, ComEd notes that 
the Commission may decide an issue differently in two cases if it has a reasonable 
basis for doing so and does not act in an arbitrary or capricious manner. 

 
According to ComEd, its proposal follows a careful review of the allocation 

methodology applicable to real estate taxes approved in ComEd 2010, and, based on 
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that review, ComEd proposed a refinement in the methodology that better syncs with 
FERC and provides a more reasonable portrayal of the overall relationship between the 
investment made in transmission and distribution. ComEd Ex. 12.0 at 31; ComEd Ex. 
21.0 at 20-21.  First, ComEd explains that use of the net plant allocator is consistent 
with the methodology used in ComEd’s TFR and results in full cost recovery – applying 
the same allocation methodology in ComEd’s proposed Illinois formula rate and 
ComEd’s TFR ensures that neither an under nor over recovery of costs will result.  
Furthermore, ComEd argues that for reasons discussed in Section Ill.C.1.b of this 
Order, use of different allocators in different jurisdictions that could result in some costs 
being “trapped” between jurisdictions and rendered unrecoverable raises serious 
constitutional and Illinois law questions.  Second, ComEd asserts that subsequent to 
ComEd 2010, ComEd reviewed the allocation methodology applicable to real estate 
taxes approved in that Order and found that it did not necessarily produce a more 
accurate jurisdictional allocation than that proposed in this Docket. Specifically, ComEd 
witness Houtsma testified as follows: 

 
In Docket No. 10-0467, the property taxes on Rights of Way and 
Substation property, which represented 72% of the 2009 real estate taxes, 
were allocated to Transmission and Delivery Service using an allocator 
based on a study of General Communication Equipment (Account 397) 
locations. The study resulted in an allocation of Communications 
Equipment of 44.6% to Transmission and 55.4% to Delivery service. This 
study was valid for the functional allocation of the costs of communication 
equipment but ComEd now believes that it is not appropriate for property 
taxes related to Rights of Way and Substation property. 
 

ComEd Ex. 12.0 at 31. 
 
The overall Transmission and Distribution Net Plant allocator is a more 

reasonable measure for allocating real estate taxes than one based on a study of 
General Communication Equipment. ComEd Ex. 12.0 at 31; ComEd Ex. 21.0 at 21. 
Because the overall Transmission and Distribution Net Plant allocator better portrays 
the overall relationship between the overall investments made in transmission and 
distribution, ComEd requests that the Commission approve the use of this allocator. 
ComEd Ex. 21.0 at 21. 

 
Commission Analysis and Conclusion 
 
ComEd states that the level of taxes other than income included in the revenue 

requirement generally includes, inter alia, real estate taxes.  Based on a review of the 
methodology used to allocate real estate taxes approved in ComEd 2010, ComEd 
proposes a refinement to that methodology. Specifically, ComEd proposes that use of 
the net plant allocator in the formula will provide consistency with ComEd’s FERC-
jurisdictional Transmission Formula Rate (“TFR”) and better reflect the overall 
relationship between the investments made in transmission and distribution.  ComEd 
Ex. 12.0 at 31; ComEd Ex. 21.0 at 20-21.  CUB and AG/AARP oppose this refined 
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allocation methodology and insist on maintaining the status quo, which would result in a 
$3.345 million disallowance.  

 
The Commission finds that use of the net plant allocator to allocate real estate 

taxes is reasonable and provides very real benefits. First, it is consistent with the 
methodology used in ComEd’s TFR and results in full cost recovery – applying the 
same allocation methodology in ComEd’s proposed Illinois formula rate and ComEd’s 
TFR ensures that neither an under nor over recovery of costs will result.  Furthermore, 
use of different allocators in different jurisdictions that could result in some costs being 
“trapped” between jurisdictions and rendered unrecoverable raises serious 
constitutional questions.  Second, the Commission also notes that subsequent to 
ComEd 2010, ComEd reviewed the allocation methodology applicable to real estate 
taxes approved in that Order and found that it did not necessarily produce a more 
accurate jurisdictional allocation than that proposed in this Docket.  Accordingly, 
because the overall Transmission and Distribution Net Plant allocator better portrays the 
overall relationship between the overall investments made in transmission and 
distribution, the Commission approves the use of this allocator. 

 

4. Regulatory Asset Amortization:  IEDT 

ComEd’s Position 
  
ComEd states that consistent with Section 16-108.5(c)(4)(C) and (F) of the Act, 

ComEd has included in rate base deferred charges and credits related to the 
unamortized balances of a one-time 2010 storm expense and a one-time Illinois 
Distribution Tax (“IEDT”) credit, each greater than $10 million, that ComEd has removed 
from its operating expenses and amortized over a five-year period.  ComEd requests 
that the Commission approve this five-year amortization period. ComEd Corr. Init. Br. at 
78-82. 

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
Although Staff witness Mr. Ostrander reviewed these items and found their 

treatment to be appropriate, CUB witness Mr. Smith argues that the IEDT credit should 
be amortized over a three-year, rather than five-year, period, and that the reconciliation 
of 2011 costs should include the amortization amount of the IEDT credit. CUB Ex. 3.0 at 
27-30. CUB’s arguments misunderstand the statute and operation of the formula rate, 
however, and should be rejected.   

 
With respect to the amortization period, CUB observes that IEDT is not 

specifically addressed in the Section 16-108.5(c)(4) protocols and ComEd does not 
dispute that.  However, CUB incorrectly reasons that Section 16-108.5(c)’s silence with 
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respect to IEDT grants it license to propose an amortization period that is inconsistent 
with the overall framework of Section 16-108.5(c).  To the contrary, ComEd explains 
that two of the formula rate protocols set forth in Section 16-108.5(c)(4) direct that 
unusual, one-time charges or credits exceeding $10 million be amortized over a five-
year period. These include:  

 
(C) recovery of severance costs, provided that if the amount is over … 
$10,000,000 for a participating utility that serves more than 3 million retail 
customers, then the full amount shall be amortized consistent with 
subparagraph (F) of this paragraph (4); 
 
**** 
(F) amortization over a 5-year period of the full amount of each charge or 
credit that exceeds … $10,000,000 for a participating utility that serves 
more than 3 million retail customers in the applicable calendar year and 
that relates to a workforce reduction program's severance costs, changes 
in accounting rules, changes in law, compliance with any Commission-
initiated audit, or a single storm or other similar expense, provided that 
any unamortized balance shall be reflected in rate base. For purposes of 
this subparagraph (F), changes in law includes any enactment, repeal, or 
amendment in a law, ordinance, rule, regulation, interpretation, permit, 
license, consent, or order, including those relating to taxes, accounting, or 
to environmental matters, or in the interpretation or application thereof by 
any governmental authority occurring after the effective date of this 
amendatory Act of the 97th General Assembly; 
 

220 ILCS 5/16-108.5(c)(4)(C) and (F). 
  
ComEd explains that while IEDT is not specifically enumerated in Section 16-

108.5(c)(4), ComEd agrees with Staff that the amount and nature of the IEDT credit falls 
squarely within the statute’s amortization criteria – the IEDT credit of $38,980,000 far 
exceeds the statute’s $10 million threshold and is a one-time, unique credit applicable to 
the 2010 calendar year at issue in this Docket. Staff Ex. 4.0 at 6-7. Indeed, ComEd 
witness Mr. Fruehe explained the special circumstances under which ComEd recorded 
the one-time IEDT credit in 2010:  

 
The Illinois Department of Revenue (“IDOR”) does not have a standard 
schedule, however ComEd has historically received the IEDT credits two 
to three years after it has paid the tax for a particular year. As described in 
greater detail in ComEd’s Data Request Response to AG 2.14 and 
ComEd’s Response to Staff Data Request JMO 4.01 (see ComEd Ex. 
22.7), prior to 2010, ComEd recognized the IEDT credits as they were 
received from the IDOR. In 2010, ComEd determined it was able to 
reasonably estimate the amount of tax credits it would receive for 2008 
through 2010. This amount, in total, was estimated to be $38,980,000 … 
and was recorded in accordance with Statement of Financial Accounting 
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Concepts [] Elements of Financial Statements using the tax law and 
historical experience to derive the calculated amounts by year. In other 
words, ComEd was able to estimate the amount of future credits and 
recorded an accrual as it was required to do under U.S. Generally 
Accepted Accounting Principles. 
 

ComEd Ex. 22.0 at 21-22.  ComEd states that the $39 million credit is an accounting 
accrual for bookkeeping purposes – ComEd did not actually receive any credits for 2008 
through 2010 in 2010. 

 
According to ComEd, the only rationale CUB offers for its short, three-year 

amortization period is that the $39 million reflects estimated tax credits for a three-year 
period (2008 through 2010).  ComEd contends that while the estimate does cover those 
years, this is not a reason to ignore the statute and amortize these credits over just 
three years.  To the contrary, the General Assembly determined that a variety of large 
charges and credits exceeding $10 million should be amortized over a five-year period 
regardless of the time period over which the charge was incurred or credit earned. For 
example, the June 2010 storm expense must be amortized over the five-year period 
even though it was not incurred over five years.  Because the IEDT amount to be 
amortized is nearly four times the threshold amount of $10 million, ComEd believes that 
it is well within the scope of Section 16-108.5(c)(4) to amortize this large amount over 
the same five-year period over which other similar charges and credits will be 
amortized.  

 
Regardless of the amortization period’s length, CUB also argues that the 2011 

reconciliation should include the amortization of the 2010 accrual related to the IEDT 
credit. ComEd explains, however, that CUB misunderstands that the 2011 reconciliation 
involves costs actually incurred during 2011, and, in any event, ignores that ComEd 
treats the IEDT credit in the same way it treats the June 2010 storm expense cost of 
$11,079,000 that is also being amortized in this proceeding.  As explained in Mr. 
Fruehe’s direct testimony, ComEd proposes to treat each of these 2010 items 
consistently in the reconciliation: “Per Section 16-108.5(d)(1) of the Act, the true up of 
the actual costs incurred during 2011 will be compared to the weighted average (by 
month) of the revenue requirements in effect in 2011…. Since this credit and expense 
were actually incurred in 2010, they will no longer be reflected in the formula after this 
filing.” ComEd Ex. 4.0 at 17; see also ComEd Ex. 22.0 at 22.  Notably, CUB omits from 
its Initial Brief any argument regarding this erroneous proposal to include the 
amortization of the 2010 accrual related to the IEDT credit in the 2011 reconciliation.  Id. 
at 81.  CUB’s silence on this issue presumably reflects that it now understands that no 
such credits are to be included in the 2011 reconciliation. 

 
ComEd also responds to CUB’s fear that customers will not realize the full 

benefits of the credit. Explaining that this fear is unfounded, ComEd notes that it did not 
receive any IEDT credits for 2008 through 2010 during 2010, and ComEd witness 
Fruehe confirmed that “[i]n future proceedings, ComEd will continue to include both the 
IEDT and the IEDT credit in its operating expenses, thus ratepayers will continue to 
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receive the benefit of the IEDT credits and ComEd will recover the net tax due to the 
IDOR.” ComEd Ex. 22.0 at 23. 

 
ComEd therefore urges the Commission to find, just as Staff did, that the five-

year amortization period is appropriate (see Staff Ex. 4.0 at 6-7) and that the 2011 
reconciliation should not inappropriately pull in the amortization of the 2010 IEDT credit.  
ComEd additionally submits that in the event that the Commission were to agree with 
CUB’s position, then the 2010 storm cost amortization should also be reflected in future 
reconciliation proceedings to ensure consistent treatment of these items.  

 
Commission Analysis and Conclusion 
  
ComEd states that consistent with Section 16-108.5(c)(4)(C) and (F) of the Act, 

ComEd has included in rate base deferred charges and credits related to the 
unamortized balances of a one-time 2010 storm expense and a one-time IEDT credit, 
each greater than $10 million, that ComEd has removed from its operating expenses 
and amortized over a five-year period.  Staff witness Mr. Ostrander reviewed these 
items and found their treatment to be appropriate.  See Staff Ex. 4.0 at 6-7).  CUB 
witness Mr. Smith argues that the IEDT credit should be amortized over a three-year, 
rather than five-year, period, and that the reconciliation of 2011 costs should include the 
amortization amount of the IEDT credit. CUB Ex. 3.0 at 27-30. 

 
The Commission recognizes that the General Assembly determined that a variety 

of large charges and credits exceeding $10 million should be amortized over a five-year 
period regardless of the time period over which the charge was incurred or credit 
earned. Because the IEDT amount to be amortized is nearly four times the threshold 
amount of $10 million, the Commission finds that it is well within the scope of Section 
16-108.5(c)(4) to amortize this large amount over the same five-year period over which 
other similar charges and credits will be amortized.  CUB has provided no convincing 
counter argument that the amortization period should be three years.   

 
CUB’s concern that customers will not realize the full benefits of the credit is 

unfounded.  ComEd did not receive any IEDT credits for 2008 through 2010 during 
2010, and ComEd witness Fruehe confirmed that “[i]n future proceedings, ComEd will 
continue to include both the IEDT and the IEDT credit in its operating expenses, thus 
ratepayers will continue to receive the benefit of the IEDT credits and ComEd will 
recover the net tax due to the IDOR.” ComEd Ex. 22.0 at 23. 

 
The Commission finds that the five-year amortization period is appropriate and 

that the 2011 reconciliation should not inappropriately pull in the amortization of the 
2010 IEDT credit. 
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5. Pension Costs 

a. Pension Asset Funding 

ComEd’s Position 
 
ComEd requests approval to recover $34.871 million for the cost of funding its 

pension plans calculated by applying a debt rate of return to its pension asset (net of 
deferred taxes) as authorized by the Act. ComEd Ex. 13.3, Schedule C-1 Revised, p. 1, 
Line 16; 220 ILCS 5/16 108.5(c)(4)(B).   

 
ComEd explains that it first began recording a pension asset on its financial 

statements and FERC Form 1 in 2003, that its pension asset represents the excess of 
the amount ComEd has contributed to fund its future pension obligations to employees 
and retirees over the amount of its periodic pension cost, and that its accounting for the 
pension asset is proper and customary. ComEd states that its contributions provide 
assurance to ComEd’s employees and retirees that funds will be available to pay their 
pension benefits when the need arises.  ComEd explains that although its contributions 
result in a capital funding cost being incurred, the contributions nonetheless result in a 
current benefit to customers by reducing the pension expense amount that ComEd 
needs to collect from customers through rates. ComEd Ex. 12.0 at 8-9.  ComEd 
demonstrates that this amount is substantially less than the $61 million in customer 
savings (in the form of reduced jurisdictional pension expense) associated with the 
contribution. ComEd Ex. 12.3. 

 
Staff and Intervenor Positions 

 

ComEd’s Response 
 
Staff proposes to disallow recovery of ComEd’s pension asset in its entirety.  

ComEd observes that there has been no claim that the cash contributions that 
compromise the pension asset were imprudent or unreasonable.  Staff interprets 
Section 16-108.5(c)(4)(D) which provides for a debt-only return on prudent and 
reasonable assets to provide for zero recovery instead of the full return generally 
allowed prudent and reasonable investments. ComEd notes that specifically, Section 
16-108.5(c)(4)(D) provides a more limited return:  recovery of an “investment return on 
pension assets net of deferred tax benefits equal to the utility’s long term debt cost of 
capital as of the end of the applicable period.” 220 ILCS 5/16-108.5(c)(4)(D).  ComEd 
contends that Staff asserts that ComEd has no pension asset, a position which nullifies 
any recovery and which is contrary to recognized accounting principles. Staff Ex. 1.0 at 
7. ComEd takes the position that Staff’s extreme interpretation is groundless and it runs 
afoul of consistent Commission practice, GAAP, general ratemaking principles, and 
good ratemaking policy related to pension contributions, and that this position should be 
rejected.  
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ComEd observes that in each of its rate cases since 2005, the Commission has 
granted ComEd recovery of between $30 million and $35 million related to the capital it 
invested to fund its pension plans.  In this case, ComEd requests $34 million, while Staff 
recommends zero.  ComEd contends that Section16-108.5(c)(4)(D) was not enacted in 
a vacuum. In fact, Section 16-108.5(c)(1) recognizes that the delivery service costs are 
to be considered in a light “consistent with Commission practice and law.” To support its 
position ComEd points to its three most recent delivery service rate orders dating back 
to 2006.  In those cases the Commission granted ComEd recovery through its rates of 
costs incurred in making pension contributions just like those at issue in this Docket.  
ComEd explains that in each of those cases: (1) the Commission approved recovery of 
at least $25 million related to the cost of funding the pension plan; (2) ComEd had a 
“pension asset” properly recorded in its financial statements and in its FERC Form 1; (3) 
a substantial portion of the recovery was calculated based on a cost of long term debt; 
(4) the cost of recovery approximated the dollar value of customer benefit resulting from 
the contribution, in the form of reduced pension expense; (5) ComEd’s pension plan 
was “underfunded” in the sense that its future obligations  to plan participants were 
greater than the fair value of plan assets; and (6) the contribution was deemed to be a 
prudent investment and legitimate cost of delivery service.  See generally ComEd 2010, 
ComEd 2007, and ComEd 2005. ComEd submits that each of these facts is present in 
this docket except that the amount of recovery ComEd is seeking here – and which is 
provided for by statute – is substantially less than the customer benefit (in the form of 
reduced jurisdictional pension expense) resulting from the contribution ($34.871 million 
vs. $61 million).  ComEd Ex. 12.0 at 9.   

 
ComEd contends (as everyone in this case acknowledges) that its Form 10-K 

balance sheet and its FERC Form 1 properly identify a “pension asset” in the amount of 
$1,038,783,000. ComEd Ex. 12.2. ComEd takes the position that Sections 16-108.5(c) 
and (d), with certain limited exceptions, require that ComEd’s rates reflect the costs 
specified in the FERC Form 1. ComEd Ex. 12.0 at 11; 220 ILCS 5/16-108.5(c)(6). 

 
ComEd notes that Staff witness Ebrey initially opposed ComEd’s recovery on 

grounds that no “pension asset” could be said to exist because accounting standard 
FAS 87 requires that the utility’s pension plan be “overfunded” before a pension asset 
could be found to exist. Staff Ex. 1.0 at 7.   ComEd submits that by “overfunded” Ms. 
Ebrey meant that the fair value of the pension plan assets exceed the projected pension 
obligation. Id. at 8-9.  According to Ms. Ebrey: 

 
Since the pension plan remains under-funded after [ComEd’s] 2010 (and 
2011) contributions, no actual pension asset, as it is defined by FAS 87, 
results from the contributions. The Company should not be allowed 
recovery of an investment return on a pension asset which, in reality, does 
not exist, but is merely a function of the intercompany accounting for the 
plan chosen by Exelon. 

 
Id. at 11.  
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ComEd, in rebuttal, presented the testimony of Mr. William Graf (Industry 
Professional Practice Director for the Power & Utilities Industry), the lead technical and 
accounting partner for the utility industry at Deloitte & Touche LLP.  ComEd submits that 
Mr. Graf unequivocally  testified that a pension asset can exist even though the pension 
plan in which a company participates in is underfunded, and Ms. Ebrey’s interpretation 
of the accounting rules – that such asset can exist only when the plan is overfunded – is 
incorrect. ComEd Ex. 14.0 at 2, 4.  According to Mr. Graf, under FAS 87 “a pension 
asset is recognized if net periodic pension cost is less than amounts the employer has 
contributed to the plan.” Id. at 4.  ComEd explains that the fact that Exelon’s pension 
plans are underfunded does not negate the fact that ComEd’s pension contributions 
have exceeded net periodic pension costs, thereby resulting in a pension asset under a 
proper interpretation of the accounting rules. Id. at 5.  ComEd submits that Ms. Ebrey 
concedes as she must, that ComEd has appropriately accounted for its pension funding 
under the applicable accounting rules. Staff Ex. 13.0 at 13. 

 
Additionally, ComEd notes that Mr. Graf also stated that ComEd’s accounting for 

its pension asset is “squarely within the mainstream and represents the required GAAP 
accounting practice.”  ComEd Ex. 14.0 at 5.  Ms. Ebrey’s position, by contrast, is 
“atypical and improper.”  Id..  Mr. Graf concluded that inclusion of the pension asset in 
the revenue requirement calculation is “appropriate and consistent with proper 
accounting principles.” Id. at 7. 

 
ComEd contends that when faced with Mr. Graf’s overwhelming expert opinion 

contradicting her position, Ms. Ebrey changed course in her rebuttal testimony.  She did 
not dispute Mr. Graf’s expert opinion that she was simply wrong in her interpretation of 
FAS 87. Staff Ex. 13.0 at 13.  ComEd observes that instead, Ms. Ebrey criticized Mr. 
Graf for not addressing “the ratemaking theory behind my proposal.” Id.  ComEd is of 
the opinion that the truth of the matter is that Ms. Ebrey’s direct testimony presented no 
ratemaking theory at all to support her proposal.  ComEd contends that nothing was 
offered in that testimony to support her contention that ComEd had no pension asset 
other than her misguided interpretation of FAS 87.  ComEd also argues that Ms. Ebrey 
did not point to any overarching ratemaking or public policy reason that might justify a 
result so at odds with what had occurred in ComEd’s last three rate cases or explain 
why a prudent and reasonable investment should be denied any return at the same time 
that the undisputed benefits of that investment are passed on to customers in the form 
of lower rates.   

 
ComEd sees the “ratemaking theory” that Ms. Ebrey attempted to cobble 

together in support of her conclusion as a comprehensive misapplication and 
misunderstanding of past Orders.  ComEd explains that from a review of the three 
previous ComEd cases, she concludes that “nothing has been provided in this docket 
that would support a departure from prior Commission conclusions that there is no 
pension asset for the Company.” Staff Ex. 13.0 at 13.   ComEd argues that this attempt 
also fails.  ComEd explains that the only case that even discussed the “pension asset” 
question was ComEd 2005.  In that docket, the Commission’s Corrected Order on 
Rehearing explicitly stated that ComEd had a pension asset, holding and stating that 



 

 73 

“the Commission approves cost recovery of the Pension Asset under Alternative 3 that 
ComEd proposed on Rehearing.” ComEd 2005, Corrected Order on Rehearing 
(December 20, 2006) at 28.  

 
ComEd explains that prior to EIMA, no statute required ComEd to have a 

“pension asset” as a prerequisite to obtaining cost recovery, and thus it is not surprising 
that in the two most recent ComEd cases the Commission did not expressly “find” that a 
pension asset existed.  Staff Ex. 13.0 at 5.  ComEd argues it was unnecessary to do so.   

 
ComEd argues that the only ratemaking theory that is evident from the three 

ComEd cases cited by Ms. Ebrey in her rebuttal testimony is that ComEd was 
consistently accounting for its pension contributions as a pension asset in its FERC 
Form 1 and the Commission allowed recovery for funding its pension contributions in a 
manner similar to what Section 16-108.5(c) now requires.  ComEd observes that under 
Alternative 3 referenced in the ComEd 2005 Corrected Order on Rehearing, ComEd 
recovered the cost of funding its pension contributions through an adjustment to 
operating income equal to a debt return on the pension asset recorded on its books net 
of accumulated deferred income taxes (ComEd Ex. 21.0 at 4-5) – very similar to the 
recovery mandated by Section 16-108.5(c). With only minor variation, some form of 
recovery for those same costs has been allowed in every ComEd rate case since. Id. at 
5.  ComEd also argues that although Ms. Ebrey relies on a series of Peoples Gas/North 
Shore Gas and Nicor Gas cases to support her “ratemaking theory” (Staff Ex. 13.0 at 
10-11), those cases are entirely irrelevant to the issue here.  ComEd argues that, first, 
they were not decided under EIMA.  Second, ComEd argues that a “pension asset” 
existed but contained no discussion of the basis therefor.  Third, ComEd argues that 
they were decided on the basis that the pension asset had been funded by customer-
supplied funds which, even if true in those cases, is not a circumstance supported by 
the record in this docket and in any event is not a basis for disallowance under Section 
16-108.5. 

 
ComEd observes that as set forth in Ms. Ebrey’s testimony, in ComEd 2005, 

ComEd recovered $25.3 million; in ComEd 2007, the Commission allowed $25.1 million; 
and in ComEd 2010, ComEd recovered approximately $25 million.  In each case, the 
recovery was related to amounts reported in ComEd’s FERC Form 1. ComEd Ex. 21.0 
at 5.  With this information it is Ms. Ebrey’s proposal, not ComEd’s, that represents a 
departure from prior Commission practice. ComEd witness Ms. Houtsma explains that 
with respect to Ms. Ebrey’s claim of consistency with “ratemaking theory,” “the 
Commission’s established practice in ComEd’s distribution rate proceedings has been 
to grant cost recovery … Since ComEd first reported a pension asset on its audited 
financial statements in 2003, the Commission has never deemed the appropriate 
amount of cost recovery associated with ComEd’s reported pension asset to be $0, 
which is what Ms. Ebrey proposes in her adjustment.” ComEd Ex. 21.0 at 5-6.  ComEd 
argues that allowing no recovery on the $1.038 billion pension asset is actually a 
reversal of prior Commission and ALJ findings in that it would disallow the $803 million 
in pension contributions already allowed in ComEd 2005, ComEd 2007, and ComEd 
2010, as those contributions are subsumed in the $1.038 billion asset.  Therefore, the 
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only proper course under ratemaking principles is to allow ComEd to Recover the long 
term debt cost of capital associated with these contributions.   

 
Staff claims that the Commission has broad latitude in defining pension asset as 

that term is used in section 16-108.5 because the General Assembly has not provided 
any definition.  It is true that the General Assembly has not specifically defined the term, 
but Staff provides a definition that appears to have no basis other than Ms. Ebrey’s own 
personal dictionary.  She first attempted to rely upon FAS standards to support her 
definition, but quickly abandoned that position in the face of Mr. Graf’s contrary expert 
opinion.  ComEd notes that she then attempted to justify her definition by reference to 
“ratemaking theory,” but has yet to articulate any such theory or policy to support her 
definition.  Indeed, Staff now concedes that the Commission did not accept Staff’s 
current definition in the Corrected Order on Rehearing in Commonwealth Edison Co., 
ICC Docket No. 05-0597.  Corrected Order on Rehearing (Dec. 20, 2006) ("ComEd 
2005"),  Staff Init. Br. at 58.  ComEd argues that, Staff‘s definition – the key point of 
which is whether the pension fund is over-funded or underfunded – is a purely arbitrary 
definition that not only has no real source, but is not justified by any policy reason that 
Staff or Ms. Ebrey presents.   

 
ComEd argues that aside from the complete absence of any legitimate basis for 

Staff’s definition of pension asset is the unquestioned fact that its definition would 
require the Commission to believe that the Commission’s practice of allowing a debt 
return in three prior cases was both so damaging to some state interest and was the 
subject of so much controversy that the General Assembly affirmatively decided to 
discontinue that prior practice, but did so subtly – not directly – by predicating cost 
recovery on the existence of something it generally referred to as a “pension asset.”  
ComEd takes the position that staff’s position would further require the conclusion that 
the General Assembly  intentionally left this term undefined because it wanted to 
provoke additional litigation and uncertainty under a statute that was designed to 
minimize controversy and make rate-setting more transparent and predictable.   

 
ComEd questions that if the General Assembly in fact had intended this unusual 

outcome, why would it have allowed any recovery at all?  If the General Assembly in 
fact had believed some great (as yet unidentified) state purpose would be furthered by 
having utilities (alone among all employers in the State) invest scarce capital to 
overfund their pension plans, at the same time the utilities were required to make large 
infrastructure investments, why did it not specifically require this directly, or why did it 
not specifically adopt that as the definition of pension asset?  Why would the General 
Assembly then impose a funding requirement that is largely beyond the control of the 
utility in the first place, affected much more by market conditions and interest rates.  Or, 
looked at another way, what conceivable harm could the General Assembly have 
detected and intended to remedy in the Commission’s prior practice of allowing a debt 
return on pension contributions that saved customers at least as much through lower 
annual pension expenses as it cost them by way of that debt return – in this case a 
savings of $61 million compared to the debt return cost of $34.871 million? Reb., 
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ComEd Ex. 12.0, 9:186-89; Fruehe Sur., ComEd Ex. 22.1, Sched. FR C-1, line 21 
(updating figure)  

 
The Act expresses that “[i]t is in the State’s interest to protect the interests of 

utility employees who have and continue to dedicate themselves to assuring reliable 
service to the citizens of this State.”  220 ILCS 5/16-128(a)(3).  The International 
Brotherhood of Electrical Workers (IBEW), in its Initial Brief, has explained how 
detrimental adoption of Staff’s interpretation of “pension asset” could be to the interests 
of its utility employee members.  Staff’s interpretation is clearly inconsistent with the 
statutory intent to protect the interests of utility employees, and the General Assembly 
cannot be deemed to have accomplished a result so flatly inconsistent with its own 
stated policy.  ComEd concludes that Staff’s argument simply makes no sense from 
whatever angle it is viewed and it should be rejected. 

 
ComEd asserts that Staff’s Initial Brief raises a number of irrelevant points in an 

apparent effort to deflect attention from the fundamental inadequacy of its basic 
position.  Staff claims, for example, that ComEd’s position is undermined by statutory 
language to the effect that simply because costs are included in the FERC Form 1 they 
are not recoverable by that fact alone.  Staff Init. Br. at 59.  ComEd asserts that it has 
never contended, nor does it now, that mere inclusion of costs in a FERC Form 1 ipso 
facto makes those costs recoverable.  They are subject, of course, to prudence and 
reasonableness challenges, though no such challenge has been raised against any of 
ComEd’s pension contributions since 2005.  The importance of the FERC Form 1 issue 
as to the pension asset is that the FERC Form 1 is an independently audited financial 
statement that describes the $1.038 billion as a “pension asset,” and the statute directs 
that the FERC Form 1 establishes the base line test for recoverability.  ComEd Corr. 
Init. Br. At 84. This is just one factor that supports ComEd’s conclusion that a pension 
asset exists. 

 
Next, ComEd notes that Staff separately argues that the Commission has 

consistently allowed ComEd a return on pension contributions, not assets.   Staff Init. 
Br. at 60.  Even if that were correct, that would hardly support Staff’s definition of 
pension asset.  At most it would show that the Commission would be forced to define 
the term without any guidance from precedent.  However, ComEd states that, the 
argument is not correct and the Commission does have precedent to consider for 
guidance, because in ComEd 2005 the Commission expressly referenced the Pension 
Asset in allowing a debt return on that asset; simply because it did not repeat that exact 
phrase in Commonwealth Edison Co., ICC Docket No. 07-0566, Order (Sept. 10, 2008)  
(“ComEd 2007”) or ComEd 2010 is immaterial.  ComEd asserts that a return on pension 
funding was approved in each case as a legitimate and prudent cost of delivery service.  
The precedent had been set in ComEd 2005 and it was unnecessary (in light of the 
absence at those times of any statutory requirement that a pension asset exist) for the 
Commission to continue to make any such finding.  ComEd observes that contrary to 
Staff’s assertion (Staff Init. Br. at 60), the Commission’s Amendatory Order in ComEd 
2007 did not “provide[] clarification” that the recovery “was not a return on a pension 
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asset.”  It does not say that the Commission’s use of the words “Pension Asset” in 
ComEd 2005 was either inadvertent or erroneous. 

 
ComEd argues that in any event, whether a pension contribution is or is not 

significantly different from a pension asset – a distinction to which Staff appears to 
attach almost cosmic significance (Staff Init. Br. at 60-61) – is immaterial.  ComEd is 
seeking – and the statute explicitly grants – a return on a pension asset as that term is 
defined under correctly-applied accounting standards and as referenced on its financial 
statements, and not simply on a pension contribution.  Nor is ComEd seeking to justify 
recovery “solely on the mechanics of the accounting entries [ComEd] has made on its 
books.”  Staff  Init. Br. at 62 (emphasis added).  ComEd has consistently looked to the 
substance of the matter, relying as it has on the fact that its contributions have 
exceeded the pension costs.  ComEd argues that it has consistently been Ms. Ebrey 
who has attempted to complicate and obscure the substance of this matter by her 
reliance on inter-company accounting entries between ComEd and Exelon, accounting 
which Mr. Graf has testified is mainstream and unexceptional in any respect. ComEd 
Corr. Init. Br. at 86. 

 
Next, in yet a further effort to make inter-company relationships paramount, Staff 

now cites section 9-230 of the Act to support its position.  ComEd observes that on its 
face, Section 9-230 simply provides that in calculating a utility’s rate of return, the 
Commission shall not include any incremental risk to the utility or any increased cost of 
capital due to its affiliation with an unregulated non-utility company. ComEd argues that 
even if Staff’s apparent position is accepted that this statute, dealing with a limited and 
specific subject, can be broadened to mean that at all times and for all purposes and in 
every context a utility must be viewed on a “stand-alone basis,” still it has no 
conceivable bearing on the meaning of pension asset in Section 16-108.5.  

 
Next, ComEd observes that Staff claims as a “new fact” that ComEd has made 

no commitment to fully fund its pension plan “within a certain number of years,” and 
instead is focused only on making minimum payments required by law.  Staff Init. Br. at 
63-64.  Staff argues that this fact shows, according to Staff, that whatever “incentive” 
the Commission thought it was creating by allowing a pension recovery is not working 
and is no longer appropriate.  Id. ComEd argues that this argument is completely 
misguided and unsupported by the facts.  The pension asset at issue in this case arises 
only because ComEd has made sizeable pension contributions above the minimum 
required by law – contributions totaling $382 million in 2009 and 2010 alone.  ComEd 
Ex. 12.1.  ComEd asserts that the reason ComEd’s pension plans are not fully funded is 
not due to lack of effort by ComEd, as Staff implies, but rather to the economic realities 
of a stock market crash and low interest rates – factors that likely impacted every 
pension fund and 401(k) plan in the United States. 

 
Moreover, and more significantly, ComEd contends Staff’s argument would 

introduce yet further elements of great uncertainty into application of the statute, and 
would read into the statute words that are not there:  it would require the Commission to 
determine how much of a contribution above the minimum required by law is necessary 
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to constitute a pension asset – instead of the bright line test provided by existing 
accounting rules – and make separate determinations about the “certain number of 
years” within which the pension fund must be fully funded, e.g., is twenty years too long, 
ten, eight?  ComEd argues that this type of complexity and uncertainty is the antithesis 
of the transparency and certainty the formula rate was intended to accomplish. 

 
ComEd argues that it seems that adoption of Ms. Ebrey’s positon would entirely 

eliminate any incentive for ComEd to make pension fund contributions that both honor 
important commitments to its workforce and provide benefits to customers that outweigh 
the costs.  ComEd contends that the extreme nature of Ms. Ebrey’s theory is 
exemplified by the fact that it would require ComEd to invest an additional $1.4 billion in 
its pension fund – to avoid being “underfunded” – before it is able to earn a return on a 
single dollar. Ebrey Tr. 440-41.  ComEd takes the position that it is simply implausible, 
against this backdrop, that the General Assembly would enact a law that would 
dramatically alter existing Commission practice to deprive ComEd of any recovery for a 
prudent and reasonable pension contribution.  ComEd argues that Staff’s strained 
interpretation would create an overwhelming disincentive for ComEd to fund its pension 
obligations above the bare minimum required by law.  ComEd takes the position that 
that result would be at war with the plain language of the statute and with an unbroken 
string of Commission ComEd orders, and would be exceedingly poor public policy.  
Furthermore, ComEd argues that it would also hurt employees at a time when ComEd 
and presumably the General Assembly is most interested in creating jobs. IBEW Ex. 1.0 
at 3-4. Additionally, ComEd argues that it would also require the Commission to 
conclude that, as a part of a law designed to provide more certain, timely and adequate 
cost recovery for utilities that agree to undertake substantial investment, job creation 
and performance enhancing obligations, the General Assembly would have carelessly 
included a provision that would gut that utility’s traditional revenue requirement.  ComEd 
concludes that for all the above reasons, Staff’s pension asset position should be 
rejected and the return be allowed as provided by Section 16-108.5. 

 
Commission Analysis and Conclusion 
 
Section 16-108.5 provides: 

 
The performance-based formula rate approved by the Commission shall 
do the following: … (4) Permit and set forth protocols, subject to a 
determination of prudence and reasonableness consistent with 
Commission practice and law, for the following: … (D) investment return 
on pension assets net of deferred tax benefits equal to the utility's long-
term debt cost of capital as of the end of the applicable calendar year … .   
 

220 ILCS 5/16-108.5(c)(4)(D).  
 
The Commission is persuaded that Staff’s definition of pension asset in Section 

16-108.5 should be rejected, for numerous reasons.  First, it appears that the definition 
has no real source.  Although Staff initially attempted to justify that definition by 
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reference to FAS standards, Staff appeared to withdraw that as a source once Mr. Graf 
testified that Staff’s definition had no support in those rules.  Moreover, the Commission 
sees no reason to assume that the General Assembly would allow a return only in the 
unusual situation in which the pension plan is “over-funded,” or if the utility had made a 
commitment to fully fund its pension plan in a certain period of time.  It would not, nor 
does the Commission see any reason why it should, be expected that most utilities 
would intentionally “over-fund” their plans, and moreover even if they intended to do so 
their efforts could be thwarted by stock market conditions and interest rates, which can 
exert and have exerted substantial influence over the funding status of pension plans 
state-wide.  Moreover, Staff’s definition would inevitably engender additional litigation 
under a statute that was designed to minimize controversy and litigation (illustrated by 
the fact that rate proceedings are to be completed within eight months under Article XVI 
compared to the eleven months under Article IX) and provide certainty of cost recovery.   

  
We are persuaded, by contrast, that ComEd’s definition of a pension asset -  the 

excess of its pension contributions over annual pension expense - is both more firmly 
grounded in applicable accounting standards as explained by Mr. Graf and also closer 
to commonly understood definitions of an asset.  No less important, ComEd’s definition 
most closely parallels prior Commission practice in ComEd’s rate cases, and we see no 
reason evident from the text of EIMA or general circumstances that the General 
Assembly would have overturned that precedent so that utilities would have a lower 
incentive to fund their pension obligations. The rule that Staff proposes would certainly 
accomplish that result by ensuring that the return authorized by the statute could not be 
earned at all on any contribution until the plan was overfunded and then the return 
would be limited to the amount of the overfunding.  That result seems especially 
anomalous where, as here, the pension contributions ComEd has made have benefitted 
customers by reducing their pension expense by approximately $61 million, more than 
the return ComEd seeks to recover.   

 
We note that ComEd’s definition of a pension asset is consistent with the 

Comission’s decision in ComEd’s 2005 rate case, wherein the Comission expressly 
referenced a pension asset and allowed a debt return on that asset. 

  
Accordingly, we reject Staff’s proposed definition as unsupported and contrary to 

sound policy, and adopt ComEd’s definition and find that ComEd should be allowed a 
debt return on a pension asset of $1.039 billion, or approximately $34.871 million 

 

b. Pension Expense 

ComEd’s Position 
 
ComEd requests that the pension expense level included in its revenue 

requirement of $69,022,000 be approved.  ComEd indicates that this amount is 
supported by its applicable actuarial reports ComEd Ex. 12.0 at 13.  ComEd asserts that 
its determination of pension expense is not only consistent with sound accounting 
practice, but is also consistent with, and likely required by, Section 16-108.5(c)(4)(B).   
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Staff and Intervenor Positions 

 

ComEd’s Response  
 
Staff argues that if the Commission allows any recovery on account of ComEd’s 

pension asset then it should reduce ComEd’s recoverable pension expense by $9.977 
million (from $69.022 million to $59.045 million) on account of special contributions 
ComEd made in August and September 2010 to improve the funded status of ComEd’s 
pension plans.  Staff Ex. 1.0 at 12-13.  This adjustment is impermissible under the 
statute and would be inconsistent with the way pension expense has been measured 
traditionally.  

 
ComEd argues that Staff’s position on the $9.977 pension expense reduction it 

proposes is another reflection of the cavalier approach it takes to interpretation of the 
new statute.  ComEd observes that Staff acknowledges the statutory requirement that 
the pension expense be supported by an actuarial study.  Staff Init. Br. at 66.  
Additionally, Staff also recognizes, as it must, that ComEd’s pension expense request is 
based on the most recent actuarial study for 2010, the year of all the cost data 
underlying the proposed revenue requirement (other than the statutorily-allowed 2011 
plant additions).  Staff, however, argues that the statutory test is met because it uses 
the 2010 actuarial study as a starting point, but then “adjusts” that study in a way that 
Staff considers to be appropriate.  Id.  Under this “logic,” any party could take the 2010 
actuarial study and “adjust” it in a manner it deems appropriate to justify any result it 
chose. 

 
ComEd observes that recognizing the utter inconsistency between its 

“adjustment” theory and the statute, Staff then proposes as an alternative use of the 
“most current” 2012 actuarial study.  Staff Init. Br. at 66.  But this modification of the 
statute fares no better.  ComEd indicates that under Staff’s proposal, rates are not to be 
based on the “most current” data, they are to be based on data for the year in question, 
in this case 2010. 

 
The reduction in pension expense resulting from pension contributions has 

consistently been based on actuarial studies.  Specifically, Towers Watson measures 
ComEd’s pension costs for a given year at the outset of that year reflecting known 
contributions as of December 31 of the previous year; contributions not certain as of 
December 31 are not included in the actuarial measurement of net pension costs.  
ComEd Ex. 12.0 at 13.  This practice is appropriate under authoritative accounting 
guidance. Id.   Because these contributions were not certain as of December 31, 2009, 
the August and September 2010 special contributions were not taken into account in 
measuring 2010 pension expense. Id. ComEd adds that these expenses were, however 
included in the 2011 actuarial determination of pension expense and will be considered 
in the determination of 2011 pension expense. Id. 
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ComEd’s determination of pension expense is consistent with both sound 

accounting practice and is required by Section 16-108.5(c)(4)(B).  ComEd contends that 
under that statute, a utility is entitled to “recovery of pension… expense, provided that 
such costs are supported by an actuarial study.” 220 ILCS 5/16-108.5(c)(4)(B).  ComEd 
asserts that the applicable actuarial reports support its claimed pension expense of 
$69.022 million while there are no actuarial studies that suggest Ms. Ebrey’s adjustment 
represents the actual jurisdictional pension expense incurred by ComEd in 2010. 
ComEd Ex. 12.0 at 13-14. 

 
Ms. Ebrey is proposing a selective updating of a single component of pension 

expense, while ignoring other components that have increased from 2010 to 2011. 
ComEd Ex. 12.0 at 13-14.  For example, ComEd’s jurisdictional other post-employment 
benefits (OPEB) expense increased by $9.633 between 2010 and 2011, but ComEd 
argues that this increase is wholly ignored by Ms. Ebrey.  ComEd Ex. 21.0 at 13-14.  
ComEd asserts that all reductions (as well as increases) in cost occurring in the filing 
year will be considered in the reconciliation process, and credited with interest as 
appropriate. Id. at 14.  Accordingly, ComEd concludes, it is neither necessary nor 
desirable to engage in the type of selective “updating” proposed by Ms. Ebrey with 
respect to pension expense. Additionally, ComEd argues that Staff’s “selective 
updating” approach finds no support in the statute and should be rejected. 

 
Commission Analysis and Conclusion 
 

 The Commission also rejects Staff’s conditional request that ComEd’s pension 
expense be reduced by $9.977 million if the Commission rejects (as it has) Staff’s 
position on the Pension Asset issue.  Section 16-108.5 provides: 
 

The performance-based formula rate approved by the Commission shall 
do the following: … (4) Permit and set forth protocols, subject to a 
determination of prudence and reasonableness consistent with 
Commission practice and law, for the following: … (B) recovery of pension 
and other post-employment benefits expense, provided that such costs 
are supported by an actuarial study … .   
 

220 ILCS 5/16-108.5(c)(4)(B). 
 
Staff’s proposed reduction of the pension expense rests on an improper 

application of Section 16-108.5(c)’s requirement that the pension expense be based on 
an actuarial study.  In Staff’s view, that requirement can be satisfied in any number of 
ways, i.e., by “adjusting” the actuarial study completed in the year for which the FERC 
Form 1 data are used to reflect what it considers to be “known and measurable” 
changes or by using a more current actuarial study.  The Commission finds that this 
interpretation is inconsistent with the twin objectives of the statute to reduce litigation 
and uncertainty.  Were Staff’s position to be accepted, the litigation under the new 
statute would become more complicated as various parties introduce their own ideas 



 

 81 

about how to “adjust” the FERC Form 1-year actuarial study, or whether any other study 
should be used.  The Commission is of the opinion that it is much more consistent with 
the nature of rate proceedings under this new statute to apply it in a way that 
accomplishes a reduction in litigation and uncertainty, and ComEd’s interpretation much 
more completely accomplishes that goal.  Accordingly, the Commission accepts the 
conclusion that the actuarial study to be used in calculating pension expense is the 
actuarial study completed in the year in which the FERC Form 1 data are used, in this 
case 2010.  Subsequent pension contributions will be reflected in later years’ actuarial 
studies, and the benefits of those will be made available to customers at that time.  
Staff’s proposed $9.977 million adjustment is rejected. 

 

6. Income Taxes:  Interest Synchronization 

ComEd’s Position 
 
ComEd contends that Interest synchronization is a key component of the 

revenue requirement, and was accurately calculated by ComEd in its filing and updated 
in rebuttal and surrebuttal.  ComEd Ex. 4.0 at 9-10, 33; ComEd Ex. 13.1, Scheds. FR A-
1, FR C-4; ComEd Ex. 22.1, Scheds. FR A-1, FR C-4.   

 
Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd observes that CUB witness Mr. Smith presented a derivative interest 

synchronization adjustment based on CUB’s proposed rate adjustments.  CUB Ex. 1.0 
REV. at 51-52; CUB Ex. 1.2 REV., Sched. C-7.  ComEd concludes that CUB’s 
derivative proposed adjustment should be rejected because its underlying rate base 
adjustments are incorrect.  However, ComEd does agree that, to the extent the 
Commission approves any contested rate base adjustments, the interest 
synchronization figure will need to be recalculated. 

 
Commission Analysis and Conclusion 
 
The Commission finds that interest synchronization is a key component of the 

revenue requirement, and was accurately calculated by ComEd in its filing and updated 
in rebuttal and surrebuttal.  ComEd Ex. 4.0 at 9-10, 33; ComEd Ex. 13.1, Scheds. FR A-
1, FR C-4; ComEd Ex. 22.1, Scheds. FR A-1, FR C-4.  To the extent that the 
Commission has approved any contested rate base adjustments, the interest 
synchronization figure will be recalculated. 
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7. Other 

There are no other operating expense issues that need to be addressed by this 
Order. 

 

VI. RATE OF RETURN 

A. Overview, Including Overall Cost of Capital 

The following chart summarizes the rate of return recommendations of ComEd 
and Staff, showing the individual components on which the overall weighted average 
cost of capital is based. No Intervenor witnesses proposed specific adjustments to 
ComEd’s capital structure. 

Party Capital Structure  LTD 
Cost 

STD 
Cost 

 
ROE 

 
ROR 

ComEd LTD  53.89% 
STD  0.57% 
Common Equity  45.54% 
Other  0.00% 

6.37% 0.72% 10.05% 8.11%

Staff LTD  53.35% 
STD  0.53% 
Common Equity  46.12% 
Other  0.00 

6.42% 0.72% 10.05% 8.16%

 

B. Capital Structure 

1. Year End/Average Year Capital Structure 

ComEd’s Position 
 
ComEd requests that the Commission approve its actual capital structure as of 

December 31, 2010, adjusted as in past proceedings to remove goodwill. ComEd Ex. 
3.0 at 2. ComEd asserts that its method is consistent with the use of “final data based 
on its most recently filed FERC Form 1,” as also required by Section 16-108.5, because 
the FERC Form 1 contains year-end data. ComEd Ex. 15.0 at 4-5. 

 
Staff and Intervenor Positions 

 

 
ComEd’s Response  
 
Staff witness Ms. Phipps proposes to use an average capital structure instead of 

a year-end capital structure. Staff Ex. 7.0 at 2.  ComEd argues that Ms. Phipps’ 
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recommendation is not appropriate and does not comply with the directive in 220 ILCS 
5/16-108.5(c)(2) to use an actual capital structure. To support this contention ComEd 
states that this section of the Act requires that the formula rate “[r]eflect the utility’s 
actual capital structure for the applicable calendar year, excluding goodwill, subject to a 
determination of prudence and reasonableness consistent with Commission practice 
and law.” 220 ILCS 5/16-108.5(c)(2). ComEd asserts that an average capital structure 
does not reflect ComEd’s actual capital structure as called for by Section 16-108.5. 
ComEd Ex. 15.0 at 4-5.   

 
In an attempt to rebut ComEd’s argument that its method is consistent with the 

final data based on its most recently filed FERC Form 1, Staff argued that ComEd uses 
some averages that are not from the FERC Form 1 in calculating its capital structure. 
Staff Ex. 18.0 at 2-4.  ComEd argues that this argument is misplaced and irrelevant.  
First, ComEd asserts that it uses averages when the ICC rules require ComEd to do so. 
See e.g. 83 Ill. Admin. Code § 285.4020(d)(1); ComEd Ex. 23.0 at 4-5.  Second, ComEd 
contends that the fact that some averages are used does not negate the fact that using 
year-end figures when possible is more consistent with the FERC Form 1 use of year-
end data than using an overall average as Ms. Phipps suggests. 

 
ComEd asserts that Staff mischaracterizes ComEd’s position on this issue.  

ComEd does not argue that “an actual capital structure must comprise end-of-year-
balances - unless ComEd decides otherwise” and that “all components of an actual 
capital structure must come from the FERC Form 1 - unless ComEd decides otherwise.”  
See Staff Init. Br. at 69.  ComEd argues that year-end balances are preferable for all of 
the reasons enumerated in ComEd’s Initial Brief and testimony. ComEd observes that in 
some instances, however, the Commission’s own Part 285 filing requirements state that 
ComEd should use something other than a year-end balance, and in those situations 
ComEd deviates from its preferred year-end calculations in order to comply with those 
requirements. 

 
ComEd indicates that specifically, Section 285.4000(b) of the Administrative 

Code states that: “The balance of short-term components of the capital structure shall 
be calculated from 12 months of average monthly balances.”  83 Ill. Admin. Code § 
285.4000(b).  See also 83 Ill. Admin. Code § 285.4020(d)(1) (utilities including CWC in 
rate base must calculate short-term debt (“STD”) using monthly average).  ComEd 
therefore calculates its STD using an average balance as opposed to a year-end 
balance.  That same code section also provides: “Utilities may elect to base the long-
term components of the capital structure on either average or end-of-period balances.”  
83 Ill. Admin. Code § 285.4000(b).  ComEd therefore calculates its long-term debt 
(“LTD”) using a year-end balance.  ComEd, argues that although these are filing 
requirements as opposed to substantive rules, Staff’s argument that ComEd’s 
adherence to these requirements is somehow improper or unreasonable should be 
rejected. 

 
ComEd argues that Staff has also misinterpreted ComEd’s point regarding the 

FERC Form 1.  ComEd never stated that all components of the capital structure must 
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come directly from the FERC Form 1.  Rather, ComEd has argued that use of year-end 
balances is more consistent with use of “final data based on its most recently filed 
FERC Form 1,” as required by Section 16-108.5.  See ComEd Corr. Init. Br. at 94. 

 
Next, ComEd argues that Ms. Phipps’ claim that average capital structures are 

not as easily manipulated is similarly incorrect. See Staff Ex. 18.0 at 6.  ComEd 
contends that it has demonstrated that (1) manipulating its capital structure in a 
nefarious manner is not something that it can easily do or has any interest in doing, but 
that (2) if ComEd did attempt to nefariously manipulate its capital structure, such 
manipulation is equally possible with an average capital structure as opposed to a year 
end capital structure. ComEd Ex. 15.0 at 3-4; ComEd Ex. 23.0 at 6-7. ComEd observes 
that, more importantly, the drivers of its capital structure are simply too important and 
complex to manipulate in order to achieve a potential marginally better outcome in a 
rate case. Id. As explained by ComEd witness Mr. Vogt, every financial transaction 
“requires a significant amount of effort, a team of attorneys and investment bankers to 
issue the securities, and investors willing to put their own capital at risk to acquire the 
bonds being sold by the Company.” ComEd Ex. 15.0 at 3-4; ComEd Ex. 23.0 at 6-7.  
Furthermore, ComEd argues that it must obtain Commission approval for each such 
transaction, and only a handful of these transactions are completed each year. Id.; 
ComEd Redirect Ex. 3.0, pp. 122-125 (showing only three such transactions in 2010, 
less than a dozen in 2009, and similar figures in 2008). 

 
Next, ComEd observes that Ms. Phipps argues that her average capital structure 

proposal produces a more accurate measurement of ComEd’s earned return on equity 
for purposes of the reconciliation calculation. Staff Ex. 7.0 at 2.  ComEd indicates that it 
has shown that Ms. Phipps’ method is not necessarily more accurate, it simply 
measures something different: the earnings over the average equity balance versus the 
earnings over the ending equity balance. ComEd Ex. 15.0 at 3-5; ComEd Ex. 23.0 at 5.  
ComEd argues that Section 16-108.5 does not contemplate use of an average in 
measuring ComEd’s earned return. ComEd explains that in instances when the Public 
Utilities Act has called for an average measurement of an earned return, it has done so 
explicitly, as evidenced by the former 220 ILCS 5/16-111(e):  

 
For the purposes of this subsection (e) all calculations and comparisons 
shall be performed for the Illinois operations of multijurisdictional utilities. 
During the mandatory transition period, notwithstanding the provisions of 
subsection (a), if the 2-year average of an electric utility's earned rate 
of return on common equity, calculated as its net income applicable 
to common stock divided by the average of its beginning and ending 
balances of common equity using data reported in the electric 
utility's Form 1 report to the Federal Energy Regulatory Commission 
but adjusted to remove the effect of any refund paid under this 
subsection (e), and further adjusted to include the annual amortization of 
any difference between the consideration received by an affiliated interest 
of the electric utility in the sale of an asset which had been sold or 
transferred by the electric utility to the affiliated interest subsequent to the 
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effective date of this amendatory Act of 1997 and the consideration for 
which such asset had been sold or transferred to the affiliated interest, 
with such difference to be amortized ratably from the date of the sale by 
the affiliated interest to December 31, 2006, exceeds the 2-year average 
of the Index for the same 2 years by 1.5 or more percentage points, the 
electric utility shall make refunds to customers beginning the first billing 
day of April in the following year in the manner described in paragraph (3) 
of this subsection. 

 
220 ILCS 5/16-111(e) (emphasis added) (repealed 2007). 
 

ComEd observes that this language from the former Section 16-111(e) clearly 
states that the average return calculated pursuant to Section 16-111(e) was to be 
calculated using average equity, and that the average equity was to be calculated using 
the beginning and ending FERC Form 1 balances.  ComEd contends that Section 16-
108.5(c)(2) does not use this explicit language – it does not even mention averages or 
beginning and ending FERC Form 1 balances – and therefore it is not appropriate to 
use an average capital structure to calculate an average return on equity as Ms. Phipps 
suggests. See also discussion of averages in Sections III.C.1 and VIII.C.1 of ComEd’s 
Initial Brief. 

 
Ms. Phipps concedes that her average calculations do not use the FERC Form 1 

balances. Tr. 533-34. ComEd contends that she also concedes that the FERC Form 1 
actually provides two year-end balances, and thus averaging those balances would 
result in an average of two years – 2009 and 2010 – as opposed to a 2010 average 
balance. Id.  ComEd also notes, use of an average capital structure in this case will 
increase costs to customers. ComEd Ex. 23.0 at 7.  ComEd concludes that the 
Commission should deny Staff’s average capital structure and approve ComEd’s 
submitted actual capital structure. 

 
Lastly, Staff continues to argue that internal review of the drivers of ComEd’s 

capital structure is meaningless because ComEd’s Board of Directors are “elected by 
and answer to shareholders, not customers.”  Staff Init. Br. at 74.  This argument boils 
down to a pronouncement that ComEd’s Board of Directors cannot be trusted to comply 
with federal and state securities laws in discharging their duties – in short Ms. Phipps 
predicates her adjustment on a wholly unsupported assumption that ComEd’s board of 
directors will act improperly.  A presumption of guilt is as inappropriate at the 
Commission as anywhere else, and Staff’s adjustment based on such a presumption 
should be rejected.   

 
Commission Analysis and Conclusion 
 
“The performance-based formula rate approved by the Commission shall do the 

following: … (2) Reflect the utility's actual capital structure for the applicable calendar 
year, excluding goodwill, subject to a determination of prudence and reasonableness 
consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(2).  ComEd 
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proposes to use its actual year-end capital structure as of December 31, 2010, adjusted 
to remove goodwill.  ComEd Ex. 3.0 at 2.  Staff proposes to use an average capital 
structure instead of a year-end capital structure.  Staff Ex. 7.0 at 2.  We believe 
ComEd’s year-end capital structure is preferable because it aligns with the directives in 
Section 16-108.5 and is also more consistent with use of FERC Form 1 year-end data.  
ComEd has adequately addressed the concerns raised by Staff regarding average 
versus year-end capital structure.  We therefore approve the following capital structure:  
long-term debt, 53.89%; short-term debt, 0.57%; common equity, 45.54%.  We further 
agree with ComEd that its overall weighted average cost of capital – its rate of return – 
is 8.11%. 

 

2. Long-Term Debt and Equity Adjustment  
Regarding CWIP Accruing AFUDC 

Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd asserts that Construction Work in Progress (CWIP) accruing Allowance 

for Funds Used During Construction (AFUDC) is a portion of ComEd’s total capital that 
is not included in its Illinois jurisdictional rate base.  ComEd observes that by 
Commission rule, even though CWIP accruing AFUDC is not included in rate base, 
ComEd removes the amount of STD assumed to be financing CWIP accruing AFUDC 
from its rate base. 83 Ill. Admin. Code § 285.4020; ComEd Ex. 23.0 at 8; Phipps Tr. 
504-06.  ComEd notes that because CWIP accruing AFUDC is assumed to be financed 
primarily with STD, there is no similar rule requiring the removal of LTD and equity.  

 
Staff continues to rely on the fact that it proposed and ComEd accepted a similar 

adjustment in ComEd 2010.  See Staff Init. Br. at 76.  It is undisputed, however, that this 
adjustment was made in ComEd 2010 only because ComEd agreed to do so, as it often 
does to narrow the issues in dispute and within the unique context of all other issues in 
that case.  Phipps Tr. 526-27.  In any event, the Commission did not make a 
determination on the merits of this issue. Treating such voluntary commitments as 
binding in future cases would discourage utilities from entering such agreements. 

   
Next, ComEd explains that Staff attempts to paint ComEd as inconsistent 

because it accepts the AFUDC formula-based assignment of capital for the purpose of 
its adjustment to the balance of short-term debt but  not to "adjust the balances of long-
term debt and common equity.”  Staff Init. Br. at 77.  ComEd argues ComEd’s position 
follows the Commission’s filing requirements.  As discussed in ComEd’s Initial Brief, the 
filing requirement at issue – 83 Ill. Admin. Code § 285.4020 – requires that ComEd 
remove the amount of STD assumed to be financing CWIP accruing AFUDC but does 
not require the same adjustment for LTD and equity.  ComEd Corr. Init. Br. at 96-97.  
Furthermore, ComEd asserts that Ms. Phipps has admitted that she is not familiar with 
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the filing requirement at issue.  Phipps Tr., 503-06.  Third, ComEd indicates that even 
though it is undisputed that CWIP accruing AFUDC is not included in rate base (ComEd 
Ex. 15.0 at 6), Staff argues that because of the mere fact that CWIP accrues AFUDC, 
double counting occurs once CWIP is reclassified as plant in service because the costs 
of CWIP are recovered from customers through depreciation.  Staff Init. Br. at 78-79.  
ComEd takes the position that this argument is nonsensical and should be dismissed 
outright.  It is well settled that CWIP projects do not overlap with plant in service 
projects, i.e. projects must be one or the other and cannot be both at the same time.  
Therefore, the mere fact that a project was once being constructed and is now in 
service does not result in double counting. 

 
Ms. Phipps proposes removing $31,992,000 of LTD and $27,656,000 of equity 

from ComEd’s capital structure based on her assessment of average monthly amounts 
of LTD and equity included in the CWIP accruing AFUDC rate. Staff Ex. 7.0 at 4-5. 
ComEd contends that Ms. Phipps proposes this adjustment because she assumes that 
CWIP not funded by STD will be proportionally funded by LTD and common equity, and 
that this adjustment will avoid double counting LTD and common equity in capital 
structure.  Id.  ComEd argues that this adjustment is inappropriate because:  (1) Ms. 
Phipps is directly assigning components of debt and equity, (2) her concern over double 
counting is not warranted, and (3) Ms. Phipps’ suggested change would have a de 
minimis effect on the revenue requirement and would unnecessarily complicate the 
formula rate equation. ComEd Ex. 15.0 at 6-7.   

 
First, ComEd asserts that it is undisputed that because of the fungible nature of 

financing, it is neither possible nor appropriate to use direct assignment in determining 
capital structure. ComEd Ex. 15.0 at 6-7; Staff Ex. 18.0 at 17.  Second, ComEd 
indicates that double counting in capital structure is not possible unless the debt or 
equity instrument is actually included in capital structure twice, and the LTD and equity 
at issue is only included in ComEd’s capital structure once. ComEd Ex. 15.0 at 6. 

 
ComEd submits that, in an attempt to prove double counting, Ms. Phipps has 

created a hypothetical scenario (reflected in Schedule 18.01 to her testimony) that 
purports to show double counting if LTD and equity supporting CWIP accruing AFUDC 
are not removed from ComEd’s capital structure. Staff Ex. 18.0 at 14-16.  ComEd 
argues that this Schedule proves nothing because it relies on a false premise and 
incorrectly determines capital structure.  First, ComEd argues that Schedule 18.01 relies 
on the assumption that ComEd’s total capital equals the sum of its rate base and CWIP 
accruing AFUDC.  ComEd takes the position that Ms. Phipps’ entire analysis rests on 
the presumption that “[i]f the sum of the debt and equity components used to develop 
these [CWIP accruing AFUDC and rate base] capital structures exceeds the balances of 
debt and equity on the utility’s financial statements (after adjustment for disallowances), 
double counting has occurred.” Staff Ex. 18.0 at 18.  ComEd states that the sum of the 
“balances of debt and equity on the utility’s financial statements (after adjustment for 
disallowances)” is referred to as total capital. Id.; Phipps Tr. 510.  ComEd observes that 
no parties contest the fact that ComEd’s total capital exceeds the sum of CWIP accruing 
AFUDC and rate base. Phipps Tr. 510-11, 515-16.  Therefore, ComEd concludes that 



 

 88 

Schedule 18.01 which purports to prove the opposite assumption, is simply not 
applicable to ComEd. 

 
Additionally, ComEd states that Schedule 18.01 does not properly determine 

capital structure.  ComEd notes that it is well settled that capital structure is a ratio or 
percentage that always equals 100%. ComEd Ex. 23.0 at 7-8; Phipps Tr. 521-25.  
ComEd explains that this ratio is then applied to dollar values that make up net capital 
investment, and specifically for this docket the portion of net capital investment that 
comprises ComEd’s Illinois jurisdictional rate base and CWIP accruing AFUDC. Id.  
ComEd asserts that the logical application of Ms. Phipps’ recommended CWIP accruing 
AFUDC adjustment would thus be that the ratios of capital structure be allocated 
differently, i.e., that ComEd’s capital structure should reflect a lower percentage of long-
term debt and equity than ComEd proposes.  However Ms. Phipps does something else 
entirely by allocating dollars of total capital to dollars of rate base and dollars of CWIP 
accruing AFUDC. Tr. 528-33.  ComEd concludes that this is not a proper way to 
determine capital structure and it should be disregarded. ComEd Ex. 23.0 at 7-8. 

 
Lastly, ComEd argues that this change would result in a de minimis change to 

ComEd’s capital structure and a resulting de minimis change to the revenue 
requirement, while at the same time adding great complexity to the formula rate 
equation.  ComEd Ex. 15.0 at 7.  ComEd contends that this proposed change does not 
warrant such an undertaking. Id.  

 
ComEd submits that if, despite the evidence to the contrary, the Commission 

accepts Ms. Phipps’ proposed adjustment, then it would also need to make similar 
adjustments for all financial instruments, not just those that Ms. Phipps has “cherry 
picked.” ComEd Ex. 15.0 at 6-7; ComEd Ex. 23.0 at 5.  ComEd explains that this would 
include removing the $547,428,000 of LTD equal to the net pension asset which by 
statute will earn a return equal to the cost of LTD. Id.; 220 ILCS 5/16-108.5(c)(4)(D); 
ComEd Ex. 22.1, Sched. FR C-3, Line 5 (revising dollar figure).  ComEd indicates that 
Ms. Phipps does not argue with the principles supporting this corresponding adjustment.  
Staff Ex. 18.0 at 19-20.  Rather, she opposes it solely on the basis that it would increase 
the cost of capital and ultimately the revenue requirement. Id.  ComEd takes the 
position that this is plainly inconsistent with the directive in 83 Ill. Admin. Code § 
285.4000(b) that “[i]f one or more adjustments for known and measurable changes 
affecting capital structure are made, all other known and measurable changes that 
would affect capital structure shall be made as well.” 

 
Commission Analysis and Conclusion 
 
The Commission rejects Staff’s proposed adjustment to ComEd’s long term debt 

and equity balances regarding CWIP accruing AFUDC.  Staff has not provided any 
substantive support for this proposed adjustment, and indeed this proposal is contrary 
to the guidelines set forth in the Commission’s own filing requirements.  Ms. Phipps 
improperly attempts to directly assign elements of capital structure.  Moreover, Ms. 
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Phipps’ attempt to prove double counting relies on flawed assumptions and improper 
methodologies, and therefore does not show that double counting will occur.   

3. Equity Adjustment Regarding ComEd of Indiana 

Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd observes that Ms. Phipps proposes to remove approximately $10 million 

of equity equal to ComEd’s investment in Commonwealth Edision of Indiana (“ComEd of 
Indiana”), a wholly owned subsidiary of ComEd, on the basis that this adjustment is in 
accordance with 220 ILCS 5/9-230, in that it eliminates any incremental increase in cost 
of capital resulting from ComEd’s affiliation with non-utility companies. Staff Ex. 7.0 at 6.  
ComEd argues that Ms. Phipps’ position should not be adopted because it grossly 
misinterprets Section 9-230 and because Staff has failed to introduce any evidence that 
ComEd of Indiana has any effect on ComEd’s cost of capital.  ComEd asserts that 
ComEd of Indiana has no effect on ComEd’s cost of capital. 

 
Section 9-230 provides:  
 
Rate of return; financial involvement with nonutility or unregulated 
companies. In determining a reasonable rate of return upon investment for 
any public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, (ii) increased cost of 
capital, or (iii) after May 31, 2003, revenue or expense attributed to 
telephone directory operations, which is the direct or indirect result of the 
public utility's affiliation with unregulated or nonutility companies. 

 
220 ILCS 5/9-230.  First, no parties contend that ComEd of Indiana is an “unregulated 
or non-utility” company – ComEd of Indiana is a regulated utility that provides 
transmission service to ComEd’s service territory in northern Illinois.  Id.; ComEd Ex. 
15.0 at 8; ComEd Ex. 23.0 at 9-10. ComEd takes the position that in an effort to 
sidestep this insurmountable hurdle, Ms. Phipps attempts to read into Section 9-230 a 
requirement that affiliated companies specifically be “public utilities” as defined by the 
Act.  Staff Ex. 18.0 at 20.  ComEd observes that this argument is contrary to the plain 
language of Section 9-230, which does not mention “public utilities” and Section 105 
which specifically defines and limits the use of the term “public utilities.” 220 ILCS 5/3-
105, 5/9-230.  ComEd concludes that this misapplication of Section 9-230 should be 
rejected. 

 
Second, no party contends that ComEd of Indiana incrementally increases 

ComEd’s risk.  Instead, Ms. Phipps claims that ComEd of Indiana increases ComEd’s 
equity percentage, thereby increasing ComEd’s cost of capital. Staff Ex. 18.0 at 21. 
ComEd has explained however, that ComEd of Indiana does not add to the equity 
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percentage in ComEd’s capital structure. ComEd Ex. 15.0 at 8-9; ComEd Ex. 23.0 at 
10-11. ComEd argues that Staff’s assumption that ComEd’s investment in ComEd of 
Indiana is supported 100% by equity is mistaken and unsupported. Id.  ComEd asserts 
that it is more likely that ComEd’s investment in ComEd of Indiana was financed by 
bonds as opposed to equity.  Id.  ComEd contends that ComEd of Indiana is like any 
other capital investment, supported by the percentages of debt and equity reflected in 
ComEd’s actual capital structure.   Id; See also Central Ill. Public Serv. v. Ill. Commerce 
Comm’n, 243 Ill. App. 3d 421, 443 (4th Dist. 1993) (Noting that “CIPS provided 
testimony that its capital structure represents a pool of invested capital which supports 
its overall investment in electric, gas and nonutility operations, and that one cannot 
trace capital from its source to its use” and attempt to remove temporary cash 
investments from capital structure pursuant to Section 9-230 was properly rejected.).  

 
Lastly, Ms. Phipps’ proposed adjustment is also unprecedented.  ComEd submits 

that ComEd of Indiana has been included in ComEd’s capital structure since ComEd’s 
inception.  ComEd Ex. 23.0 at 10. Furthermore, neither ComEd nor Staff is aware of any 
case where Staff recommended or the Commission ordered this adjustment.  See 
ComEd Cross Ex. 15, Staff (Phipps) Data Request Response to ComEd’s Data Request 
6.06. 

 
Commission Analysis and Conclusion 
 

The Commission rejects Staff’s proposed equity adjustment regarding ComEd of 
Indiana.  Staff has misinterpreted and misapplied Section 9-230.  Section 9-230 
provides:  

 
Rate of return; financial involvement with nonutility or unregulated 
companies. In determining a reasonable rate of return upon investment for 
any public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, (ii) increased cost of 
capital, or (iii) after May 31, 2003, revenue or expense attributed to 
telephone directory operations, which is the direct or indirect result of the 
public utility's affiliation with unregulated or nonutility companies. 

 
220 ILCS 5/9-230.  The evidence in this case shows that Comed of Indiana is a 
regulated utility that provides transmission service to ComEd’s service territory in 
northern Illinois.  Section 9-230 does not require that the regulated or utility entity be a 
“public utility” as defined by the Public Utilities Act.  In addition, even if ComEd of 
Indiana were not a regulated utility, Staff has failed to show that ComEd of Indiana 
incrementally increases ComEd’s risk.  Staff’s attempt to directly assign elements of 
ComEd’s capital structure to certain investments is improper. 
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4. Common Equity Ratio/Cap Limit 

Staff and Intervenor Positions 

 

ComEd’s Response  
 
The record shows that IIEC witness Mr. Gorman proposes setting a common 

equity ratio limit of 55% in this proceeding and states that the appropriate common 
equity ratio cap to be included in the formula rate in the future should be addressed in a 
subsequent proceeding.  IIEC Ex. 1.0 Corr. at 30-31; IIEC Ex. 2.0 at 12-13. ComEd 
argues that since its common equity ratio does not approach 55% it is not necessary to 
address this issue in this proceeding.  Instead, this issue should be addressed 
contemporaneously with the discussions with Staff below.  ComEd Ex. 15.0 at 12. 
ComEd states that this is particularly important in light of the burden shifting and proof 
issues that this proposal may entail, and the lack of clearly articulated mechanics for Mr. 
Gorman’s proposal.  ComEd Ex. 23.0 at 12-13; See also IIEC Ex. 2.0 at 13 (stating that 
“ComEd should have the obligation to demonstrate” an appropriate revised cap).  
Moreover, ComEd notes that imposing a fixed cap may prevent ComEd from utilizing 
the most appropriate means of financing should conditions change. ComEd Ex. 15.0 at 
12. Additionally, it would also be unlawful to the extent it precludes use of ComEd’s 
actual capital structure – so long as it is prudent and reasonable – as called for by 
Section 16-108.5(c)(2). Id. 

 
ComEd observes that IIEC mentions that the Commission has an “obligation 

under Section 16-108.5 to determine the reasonableness and prudence of the utility’s 
actual capital structure” but has only 45 days to determine whether it will conduct a 
hearing.  See IIEC Init. Br. at 36.  ComEd argues that this is, however, a red herring.  
These rules are not different  from the obligations and suspension rules governing 
Article IX rate cases  in which a cap or limit on ComEd’s common equity ratio was never 
deemed necessary.  Compare, e.g. 220 ILCS 5/9-201(a) with 220 ILCS 5/16-108.5(d). 
 

Commission Analysis and Conclusion 
 
The Commission rejects IIEC’s proposal to set a common equity ratio limit of 

55%.  ComEd’s current common equity ratio of 45.54% makes such a cap unnecessary 
in this proceeding, and this issue will be addressed in the discussions with Staff 
described below.  The Commission agrees with ComEd that imposing a fixed cap may 
prevent ComEd from utilizing the most appropriate means of financing and could be 
unlawful to the extent it precludes use of ComEd’s actual prudent and reasonable 
capital structure. 
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5. Subsequent Procedure/Process re: Capital Structure Issues 

Staff and Intervenor Positions 

 

ComEd’s Response  
The record shows that Staff witness Ms. Kight-Garlisch discusses the prudence 

and reasonableness of ComEd’s capital structure in light of Section 16-108.5 and asks 
the Commission to order ComEd to “work with Staff to explore more leveraged capital 
structures for future years and provide a report to the Commission with its 2013 formula 
rate filing.” Staff Ex. 12.0 at 8.  Additionally, CUB witness Mr. Hempling raises similar 
issues as those discussed by Ms. Kight-Garlisch, although he admits that he is “not a 
financial expert.” CUB Ex. 2.0 REV. at 10-11. ComEd argues that although Mr. Vogt 
testifies that it is not reasonable to conclude that ComEd’s capital structure could result 
in a rate of return that is “unreasonably high given the substantial decline in operating 
risk to which ComEd is exposed under section 16-108.5” as Ms. Kight-Garlisch 
proposes, ComEd is committed to work with Staff outside of this proceeding on this 
issue to understand these concerns. ComEd Ex. 15.0 at 10-12; see also ComEd Ex. 
11.0 at 15.  However, Ms. Kight-Garlisch rejects ComEd’s offer to work with Staff 
voluntarily and instead reiterates that the Commission should order ComEd to work with 
Staff and submit a report to the Commission with its 2013 formula rate filing. Staff Ex. 
23.0 at 2-3. 

 
For the most part ComEd does not address the merits of these issues in this 

proceeding, as they will be the subject of discussions with Staff at a future date.  
ComEd notes, however, that Staff’s statement regarding rating agencies’ interpretation 
of Section 16-108.5 and Moody’s Investors Service (“Moody’s”) recent upgrade of 
ComEd’s credit rating is misleading.  See Staff Init. Br. at 82. 

 
While rating agencies have indicated cautious optimism about Section 16-108.5, 

they have also stated that notwithstanding Section 16-108.5, “we continue to view the 
state’s regulatory framework for electric utilities as being less reliable and unpredictable 
and, as such, continue to score the regulatory framework within Illinois as being below 
investment grade or at Ba.”  Staff Ex. 12.0, Attachment A, p.2.  Specifically, on March 5, 
2012, Moody’s stated: 

 
 Regulatory environment improved but possibility of unpredictable 

outcomes remain[.] 
 
 An important factor in the rating methodology for Regulated Electric and 

Gas Utilities is the credit supportiveness of the regulatory framework. 
 
 ComEd’s rating recognizes an improved, but still challenging regulatory 

environment that continues to persist for electric utilities in Illinois leading 
to lingering concerns about the framework’s predictability.  Intervention 
risk from key and influential stakeholders have occurred in past rate case 
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decisions and regulatory actions involving ComEd making the framework 
less reliable.  Specifically, actions by consumer groups, the Illinois 
Attorney General, and various legislators have had negative implications 
for regulatory decisions involving ComEd and other IOUs in the state. 

 
 … Key aspects of the FRP calculation include cost recovery of the utility’s 

actual capital structure, excluding goodwill; a legislatively-set formula for 
purposes of calculating the allowed return on equity (ROE) equivalent to a 
580 basis-point premium above the 12-month average 30-year Treasury 
Bond yield; recovery of pension-related costs, as well as recovery of 
certain incentive compensation expenses. … 

 
 Although the passage of EIMA helps to offset lingering concerns about the 

predictability of the regulatory framework, the legislation remains untested.  
Moreover, we understand that the ICC and other stakeholders were 
opposed to the law’s passage since, in their opinion, EIMA limits the 
oversight ability of the commission.  We continue to view the state’s 
regulatory framework for electric utilities as having the potential to be 
unpredictable and unreliable.  Therefore, the regulatory framework (Factor 
1 in the Methodology) for ComEd continues to be scored below 
investment grade or at Ba.  Our future assessment of this Factor will be 
influenced by the manner in which the new regulatory framework is 
implemented and whether it is accepted as a workable regulatory model 
by key constituents. 

 
Staff Cross-Ex. 2 at CFRC 0089497; see also 0089490-91.  ComEd notes that, several 
portions of the formula rate that Moody’s considers “key aspects of the FRP 
calculations” – such as capital structure, pension-related costs, and incentive 
compensation expenses – are under attack in this proceeding and/or will be the subject 
of future procedures and processes. 

 
Moreover, ComEd contends that because Moody’s previously rated ComEd 

lower than the other rating agencies did – “meaning that Moody’s view[ed] ComEd as a 
riskier investment than S&P and Fitch do, and more risky than most regulated utilities” – 
Moody’s recent upgrade simply brought ComEd to the same level that other rating 
agencies had previously assigned to ComEd, and did not result in an “upgrade” in the 
sense that Staff contemplates.  ComEd Ex. 23.0 at 14.  In addition, Moody’s upgrade 
was due in large part to ComEd’s strong credit metrics, and was not solely related to the 
EIMA.  Staff Cross-Ex. 2 at CFRC 0089497. 

   
Additionally, ComEd argues, IIEC continues to misinterpret Staff and ComEd’s 

proposals to address these capital structure issues in subsequent informal discussions.  
In its brief, IIEC purports to agree with Staff and ComEd, but then requests “a formal -- 
not informal -- proceeding to determine an appropriate common equity ratio cap for 
ComEd on a going-forward basis.”  IIEC Init. Br. at 37.  ComEd argues there is no need 
(or statutory basis) that  justifies adding to the already full calendar of proceedings a 
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formal proceeding devoted solely to capital structure issues, when the parties can easily 
explore these issues in an informal manner and present them to the Commission in 
ComEd’s 2013 formula rate filing. 

 
Commission Analysis and Conclusion 
 
The Commission notes that ComEd, Staff, and IIEC have agreed to work 

together to explore more leveraged capital structures and/or an equity cap for future 
years, and to address this issue again in ComEd’s 2013 formula rate filing.  In light of 
this voluntary commitment, the Commission declines to order ComEd to participate in a 
formal proceeding or file a specific report.   

 

6. Other 

There are no other capital structure issues that need to be addressed by this 
Order. 

 
C. Cost of Capital Components 

1. Cost of Short-Term Debt 

ComEd’s Position 

The Parties do not contest this issue. ComEd observes that Ms. Phipps proposes 
changing the cost of short-term debt to the weighted average cost presented in 
ComEd’s 2010 10-K, 0.72%. Staff Ex. 7.0 at 6.  ComEd indicates that although this 
proposal deviates from the method prescribed in the Commission’s general rate case 
information requirements, 83 Ill. Admin. Code Part 285, Subpart G, ComEd is willing to 
accept this adjustment and, with the Commission’s approval, to modify the formula 
prospectively. ComEd Ex. 15.0 at 9. 

 
Commission Analysis and Conclusion 
  
We approve Staff’s modification to ComEd’s cost of short-term debt and find that 

ComEd’s cost of short-term debt is 0.72%. 
 

2. Cost of Credit Facilities 

Staff and Intervenor Positions 

 

ComEd’s Response  
 
The record shows that Ms. Phipps relies once again on Section 9-230 for her 

proposed adjustment to the arrangers’ fees for ComEd’s community and minority owned 



 

 95 

bank credit facilities. Staff Ex. 7.0 at 6-7; Staff Ex. 18.0 at 22-24. ComEd argues that 
this proposed adjustment reduces ComEd’s fees to 34% of total arrangers’ fees, based 
on her interpretation that ComEd participates in a “jointly arranged” community and 
minority-owned bank credit facility with non-utility affiliates. Id.  ComEd concludes, as it 
has previously discussed, that Ms. Phipps’ interpretation of Section 9-230 is incorrect in 
that Section 9-230 does not apply to regulated or utility affiliates like ExGen (regulated 
by FERC) and PECO (a regulated utility), and thus this recommended adjustment 
should be rejected.  

  
ComEd argues that even putting aside whether Section 9-230 is properly applied 

here, Ms. Phipps’ adjustment is inappropriate. ComEd takes the position that it has 
provided clear and uncontroverted evidence that the costs for these facilities were 
separately incurred, clearly identified, and directly assigned to the responsible 
companies. ComEd Ex. 15.0 at 9-10; ComEd Ex. 23.0 at 14-15; Vogt Tr. 477-78. 
ComEd  concludes that whether or not the credit facilities were jointly negotiated is 
therefore irrelevant, and in the absence of a finding that these fees were unreasonable 
or imprudent, and they are not claimed to be, they should be fully recoverable on a 
jurisdictional basis in ComEd’s rates. ComEd Ex. 15.0 at 9-10; Staff Ex. 18.0 at 22-24. 
ComEd argues that Ms. Phipps’ attempt to substitute a percentage based allocation 
when direct assignment is available is contrary to well-settled ratemaking principles and 
should be rejected. 

 
ComEd notes that Staff’s argument that ComEd had an obligation to explain why 

ComEd and PECO’s fees were “disproportionately higher” than Exelon Generation’s 
(“ExGen”) fees is without legal or evidentiary support and improper.  See Staff Init. Br. at 
84-85.  ComEd takes the position that Staff assumes that ComEd and PECO’s fees 
were disproportionally higher.  In fact the difference in fees is very minor (see id. at 84) 
and no evidence suggests that the fees were not related to the services offered.  Vogt 
Tr. 477-78.  Moreover, ComEd does not have a burden to disprove all of Staff’s 
assumptions, particularly when no allegation is made that the costs at issue are 
unreasonable or imprudent.  ComEd asserts that a utility bears the burden of proof that 
its proposed rates are just and reasonable, but once it makes out a prima facie case, 
the burden of going forward with the evidence shifts to the other parties that challenge 
its costs.  Illinois Bell Tel. Co. v. Ill. Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 
N.E.2d 1117, 1123-1124 (3d Dist. 2002); City of Chicago v. People of Cook County, 133 
Ill. App. 3d 435, 442-443, 478 N.E.2d 1369, 1375 (1st Dist. 1985).  The utility does not 
have the burden of disproving in advance all other issues conceivably relevant to the 
reasonableness of its rates.  City of Chicago, 133 Ill. App. 3d at 442, 478 N.E.2d at 
1375. 

 
In addition, Staff cites to two Dockets where it states that “the Commission 

accepted a very similar adjustment to Ameren Illinois Company’s credit facility costs 
based on 9-230 of the Act.”  Staff Init. Br. at 86.  Although ComEd is not familiar with the 
details of those credit facilities, and those facts are not in the record in this proceeding, 
it appears that those facilities are distinguishable in that they could be accessed by 
multiple affiliated companies and because information was presented by Ameren in an 
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aggregate manner that Staff then potentially “misinterpreted.”  See Ameren Illinois Co., 
ICC Docket No. 11-0282, (Order Jan. 10, 2012) at 63; AmerenCILCO, ICC Docket No. 
09-0306 cons., (Order April 29, 2010) at 157-58.  In contrast, “only ComEd can draw on 
its facility, and ComEd gets no benefit from the PECO and Exelon Generation facilities.”  
ComEd Ex. 15.0 at 10. 

 
Commission Analysis and Conclusion 
  
The Commission rejects Staff’s proposed adjustment to the arrangers’ fees for 

ComEds’ community and minority owned bank credit facilities.  As discussed previously, 
Staff is misinterpreting and misapplying Section 9-230.  Moreover, the costs for these 
facilities were separately incurred, clearly identified, and directly assigned.  Staff’s 
attempt to substitute an allocation methodology for direct assignment is improper and 
inferior to ComEd’s direct assignment of these costs.  In addition, Staff’s reliance on the 
Commission’s treatment of the Ameren credit facilities is misplaced, as those facilities 
are distinguishable.   

3. Cost of Long-Term Debt 

Staff and Intervenor Positions 

 

ComEd’s Response  
 
ComEd takes the position that it presented the correct year-end calculation of its 

cost of long-term debt. ComEd Ex. 15.0 at 5. Staff witness Ms. Phipps proposes a cost 
of long-term debt based on the number of days outstanding for each debt issuance, or 
an average daily balance. Staff Ex. 7.0 at 3-4. ComEd argues that this position is 
inconsistent with Section 16-108.5 for the same reasons discussed above regarding use 
of an average capital structure. ComEd Ex. 15.0 at 5. 

 
Commission Analysis and Conclusion 
  
The Commission rejects Staff’s proposed adjustment to ComEd’s cost of long-

term debt for the same reasons it rejects Staff’s proposal to use an average capital 
structure. 

 

4. Cost of Common Equity 

Staff and Intervenor Positions 

 

 
ComEd’s Response  
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The cost of common equity, or return on equity (“ROE”), is set by statute and no 
party contests this issue.  As Mr. Vogt testifies and as Staff witness Ms. Phipps agrees, 
ComEd’s cost of common equity in this proceeding is 10.05%. ComEd Ex. 3.0 at 4; Staff 
Ex. 7.0 at 8.  ComEd submits that this is calculated by taking the sum of (1) the average 
for the applicable calendar year (2010) of the monthly average yields of 30-year U.S. 
Treasury bonds published by the Board of Governors of the Federal Reserve System in 
its Statistical Release of Selected Interest Rates – H.15; and (2) 580 basis points. 
ComEd Ex. 3.0 at 4.  ComEd asserts that because the average treasury yield was 
4.25%, the total allowed return on equity is 10.05%. ComEd Ex. 3.0 at 4.  Therefore 
according to ComEd, the calculation of the 2010 average yield and the resulting ROE is 
reflected in Sched. FR D-1 TB. ComEd Ex. 3.0 at 4. 

 
Commission Analysis and Conclusion 
 
Section 16-108.5 provides: 

 
The performance-based formula rate approved by the Commission shall 
do the following: … (3) Include a cost of equity, which shall be calculated 
as the sum of the following: 

 
(A) the average for the applicable calendar year of the monthly average 
yields of 30-year U.S. Treasury bonds published by the Board of 
Governors of the Federal Reserve System in its weekly H.15 Statistical 
Release or successor publication; and 

 
(B) 580 basis points. 

 
At such time as the Board of Governors of the Federal Reserve System 
ceases to include the monthly average yields of 30-year U.S. Treasury 
bonds in its weekly H.15 Statistical Release or successor publication, the 
monthly average yields of the U.S. Treasury bonds then having the 
longest duration published by the Board of Governors in its weekly H.15 
Statistical Release or successor publication shall instead be used for 
purposes of this paragraph (3). 

 
220 ILCS 5/16-108.5(c)(3).  We find that ComEd’s cost of common equity is 10.05%. 

 

VII. COST OF SERVICE AND RATE DESIGN 

A. Studies Submitted Pursuant to 2010 Rate Case Order 

ComEd’s Position 

In direct testimony, ComEd proposed cost allocations and a rate design 
consistent with those approved by the Commission in its Order in ComEd 2010.  For 
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informational purposes, ComEd also presented the various studies and additional data 
(including illustrative Embedded Cost of Service Studies (“ECOSSs”)) pursuant to 
Commission directives in the ComEd 2010 Order.  As Dr. Hemphill testified, however, 
these studies are related to rate design, and they are not at issue in this proceeding.  
ComEd Ex. 1.0 at 7, 15.  See also 220 ILCS 5/16-108.5(c) (“Until such time as the 
Commission approves a different rate design and cost allocation pursuant to subsection 
(e) of this Section, rate design and cost allocation across customer classes shall be 
consistent with the Commission’s most recent order regarding the participating utility’s 
request for a general increase in its delivery services rates.”). 

Staff and Intervenor Positions 

 

ComEd’s Response 

Even though Staff and intervenors did not disagree that the studies are not at 
issue here, ComEd disagrees with Staff witness Peter Lazare’s concerns as to when 
these studies would be addressed and with his recommendation that ComEd be 
ordered to integrate the studies into the cost of service study to be submitted for the 
revenue neutral cost of service and rate design proceeding.  Staff Ex. 9.0 at 5-8.  
ComEd states that the Commission directed ComEd to provide the information and 
studies allowing parties to address, and permitting the Commission to decide, these 
issues in a subsequent rate design proceeding.  ComEd adds that the Commission did 
not order ComEd to propose those studies as ComEd’s position.  ComEd Ex 11.0 
at 22-23.  ComEd adds that it is also inappropriate for the Commission to order a utility 
to adopt a particular position as the utility’s own.  “It has been held that the initiation of a 
rate is an attribute of management.”  Lowden v. Illinois Commerce Comm’n, 376 Ill. 225, 
231, 33 N.E.2d 430, 434 (1941) (common carrier case).  The Commission can order 
ComEd to take actions, but parties are legally and constitutionally entitled to take their 
own positions and make their own arguments. 

ComEd notes that it and Staff are in agreement that the instant Docket is not the 
proceeding for the studies required pursuant to the ComEd 2010 Order to be litigated, 
as rate design and inter-class allocation must be consistent with the rate design and 
cost allocation approved in that Order under the statutory language quoted above.  
ComEd states that the upcoming revenue-neutral cost of service and rate design 
proceeding is the appropriate Docket to make arguments concerning rate design and 
cost allocation.  ComEd adds that it has complied with the ComEd 2010 Order by 
submitting the studies and data required and working with Staff and/or other 
stakeholders as required and was not required to adopt any one position.  ComEd Ex. 
20.0 at 25-26.   

Based on the foregoing, in its Initial Brief (at 105-106), ComEd argues that the 
Commission should reject Staff’s argument that ComEd adopt the positions in the data 
and studies filed pursuant to the ComEd 2010 Order in the upcoming revenue neutral 
cost of service and rate design proceeding.  Instead, ComEd states it should and will 
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take action as the Commission intended – ComEd will file these data and studies in that 
upcoming proceeding and allow Staff and the other parties to evaluate and, if they 
choose, propose action based on that information.   

In its Reply Brief at 68, with regard to Staff’s argument that ComEd must adopt 
all the studies as its position in this future proceeding, Staff’s example from the ComEd 
2010 Order (at 180-181) does not support its position. ComEd states that in the Order, 
the Commission states that following the development of a scientifically-significant 
representative of its direct observations, it shall include this representation in its “cost of 
service study/studies”.  ComEd argues that Staff never explains why there would be 
more than one cost of service study if ComEd were directed to adopt the results of all 
studies as its own position.  ComEd adds that the ComEd 2010 Order directed that 
ComEd gather information, work with Staff and/or other stakeholders on specific 
projects and investigations, and perform and present studies including specifically 
revised ECOSSs as part of its initial filing.  ComEd states that it has done that in this 
Docket.  ComEd argues that nothing in the ComEd 2010 Order states that ComEd must 
support or advocate any particular rate design position.  ComEd Ex. 20.0 at 25-26.  In 
fact, all parties should be allowed to analyze the data or studies and the resulting impact 
on the interclass cost allocations.   

Commission Analysis and Conclusions 

The Commission agrees with Staff and ComEd that the instant Docket is not the 
proceeding for the studies required pursuant to the ComEd 2010 Order to be litigated, 
as rate design and inter-class allocation must be consistent with the rate design and 
cost allocation approved in that Order under the statutory language.  See 220 ILCS 
5/16-108.5(c).  The Commission finds that the revenue neutral cost of service and rate 
design proceeding is the appropriate forum for these studies to be litigated.  Further, it 
was not, and is not, the Commission’s order that ComEd be required to adopt the 
results of each study as its position.  Commission orders require actions of parties; they 
do not tell parties what position to favor or support.  Instead, for thoughtful analysis by 
all parties in that proceeding, ComEd shall submit each study with its own ECOSS as it 
has done in its filing in connection with this docket.  Therefore, Staff’s recommendation 
is rejected as unnecessary. 

B. Rate Design, Including Upcoming Docket 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd concluded that Staff witness Mr. Lazare’s arguments that in its currently 
effective delivery services rates and its proposed tariff, Rate DSPP, ComEd incorrectly 
implemented the Straight Fixed Variable (“SFV”) rate design should be rejected as 
untimely, unfounded, and incorrect for multiple reasons.  First, ComEd states that its 
compliance rates were fully and timely filed following the ComEd 2010 Order.  Pursuant 
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to Commission rules, Staff reviewed and investigated the rates and informed ComEd 
that the rates were compliant with that Order.  No objection was made and no notice of 
any objection was given to the Commission or to ComEd.  ComEd Ex. 11.0 at 23-30.  
Thus, the rates were deemed approved and became effective in accordance with Article 
9 of the Act.  220 ILCS 5/9-201(b). 

Second, ComEd states that the record evidence demonstrates that ComEd’s rate 
design presented in Rate DSPP is consistent with the ComEd 2010 Order.  In fact, Rate 
DSPP employs the exact same rate design (1) submitted in response to the ALJs’ 
request for charges that would comply with the Proposed Order in ComEd 2010; and (2) 
used to determine the currently effective delivery service charges filed in compliance 
with the Order in ComEd 2010.  It is consistent with the conclusions set forth by the 
Commission in that Order. ComEd Ex. 20.0 at 26-27.  ComEd argues that Staff’s 
argument that there is a “mistake” in ComEd’s compliance rates that Staff failed to 
“uncover” is contrary to the evidence, contrary to the law, and without merit.  There are 
no mistakes in the rate design, which was reviewed in detail by Staff, and which 
correctly implements the language and the intent of the ComEd 2010 Order.  On 
April 15, 2011, over a month before the Commission’s ComEd 2010 Order was entered, 
ComEd submitted a response to an ALJs Data Request, that included delivery service 
charges which utilized the exact same rate design that was subsequently used in 
preparing the compliance delivery service charges for ComEd 2010.  In the more than 
five weeks that elapsed between the submission of that response and the entry of the 
ComEd 2010 Order on May 24, 2011, no one indicated that the rate design used to 
respond to the ALJs’ request was in any manner inconsistent with the Proposed Order.  
When asked about that response, ComEd states that Mr. Lazare confirmed that the 
response to the ALJs’ Data Request had been reviewed by Staff.  ComEd Ex. 20.1, 
Staff Response to ComEd Data Request 3.01.  There was no error in Staff’s acceptance 
of ComEd’s compliance filing pursuant to Section 9-201(b), and there was no lack of 
Staff oversight of ComEd’s filing.  ComEd Ex. 20.0 at 27-29; ComEd Ex. 11.0 at 24-26. 

Third, ComEd adds that it is clear that the Staff witness misconstrues the ComEd 
2010 Order.  ComEd states that Mr. Lazare relied on a single sentence from the ComEd 
2010 Order (at 232): “In an effort to gradually move towards more realistic cost 
causation and to avoid rate shock, the Commission concludes that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery costs.”  ComEd states 
that Mr. Lazare’s argument that only 50% of fixed costs are to be recovered through 
fixed charges is based on this single sentence of the ComEd 2010 Order, which is not 
placed in context, is read inconsistently with the Order’s approval of a design that 
moves away from recovery of fixed costs through volumetric charges, and ascribes an 
incorrect meaning to that sentence standing alone.  Consistent with the balance of the 
Order, ComEd states that the sentence should be read consistent with the 
Commission’s approval of the SFV rate design, the purpose of which is to reduce the 
reliance on volumetric charges so that they recover no more than 50% of fixed costs.  
ComEd adds that contrary to Staff’s interpretation, the sentence standing alone says 
nothing about the recovery of total costs, and thus it cannot form the basis of an 
argument that precludes a rate design that recovers 50% of total costs through fixed 
charges.  Moreover, ComEd argues that the key sentence of the section that Staff 
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quotes unambiguously calls for a reduction in the use of volumetric charges to recover 
fixed costs.   

Further, the quote says nothing at all about what percentage of variable or total 
costs can be recovered through those charges.  ComEd Ex. 20.0 at 29-30; see also 
ComEd 2010 Order at. 232.  ComEd states that to compound the misreading of the 
ComEd 2010 Order, Mr. Lazare claims that if his reading were accepted, the fact that 
volumetric charges would increase is irrelevant.  However, the whole point of moving 
toward an SFV rate design is to reduce the reliance on volumetric charges in recovering 
the costs of electric distribution, which are overwhelmingly fixed.  ComEd argues that 
Mr. Lazare’s position is contrary to the ComEd 2010 Order, which requires reliance on 
volumetric charges be reduced.  ComEd Ex. 20.0, 29-33; ComEd 2010, pp. 231-32.  Mr. 
Lazare acknowledged on cross examination that, in its Order in the 2007 Ameren Gas 
Companies Rate Cases, ICC Docket Nos. 07-0585 (cons.), the Commission approved 
and lauded the movement towards the recovery of fixed distribution expenses through 
fixed charges.  Tr. at 853.  In fact, Mr. Lazare expressed his opposition to SFV-style rate 
designs.  Id. at 853-854.  In the ComEd 2010 Order at 231, just prior to Staff’s quoted 
text, ComEd states that the Order reviews prior Commission decisions approving SFV 
designs and concludes that “[a]ll of those decisions recognize the importance of 
recovering fixed costs predominantly through fixed charges.”  The Commission adds 
that, on the record before it in ComEd 2010, “[t]he Commission has recognized the 
importance of recovering fixed costs predominantly through fixed charges ….”  Id. at 
232 (emphasis added).  ComEd argues that its compliance rates submitted following 
that Order and which Staff approved were set so that fixed costs are recovered 
predominantly through fixed charges, as the Commission emphasized.  Specifically, for 
the Residential Single Family Without Electric Space Heat, Residential Multi Family 
Without Electric Space Heat, Residential Single Family With Electric Space Heat, 
Residential Multi Family With Electric Space Heat, and Watt-Hour delivery classes, 
respectively, 52%, 51%, 53%, 52%, and 51% of fixed costs are recovered through the 
application of fixed charges.  Furthermore, as the Commission intended, the recovery of 
fixed costs through volumetric charges was reduced to the extent possible, as is called 
for by a movement toward SFV rates.  ComEd Ex. 11.0 at 28-29.   

Fourth, ComEd argues that Rate DSPP appropriately determines the value of the 
IEDT charge consistent with the ComEd 2010 Order, while Mr. Lazare’s proposal 
wrongly excludes the IEDT charge from the overall SFV rate design.  ComEd Ex. 20.0, 
26-27.  ComEd states that it determined the value of the IEDT charge to comply with the 
ComEd 2010 Order conclusions pertaining to the recovery of the IEDT and its 
associated uncollectible costs.  At the same time, ComEd submitted an overall rate 
design that set the two fixed delivery service charges (the customer charge and the 
standard metering service charge) and the two volumetric delivery service charges (the 
Distribution Facilities Charge (“DFC”) and the IEDT charge) for the subject classes to 
comply with the Commission’s conclusions pertaining to the SFV issue.  In the very first 
paragraph in its conclusions on the SFV issue in the Order (at 231), ComEd argues that 
the Commission specifically uses the term “volumetric charges” in describing the three-
step SFV rate design proposed by ComEd, which includes both volumetric charges, the 
DFC and the IEDT charge, in the design.  ComEd Ex. 20.0 at 32.  ComEd concludes 
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that it is illogical to interpret the use of the exact same phrase “The Commission 
concludes that the use of volumetric charges be reduced” a page later (ComEd 2010 
Order at 232) any differently from the manner in which it was used on the previous 
page. 

Finally, ComEd argues that Staff’s argument that ComEd’s Brief on Exceptions 
(“BOE”) in ComEd 2010 is inconsistent with its position here (Staff Int. Br. at 97-98) is 
again without merit and should be rejected.  In its BOE in ComEd 2010, ComEd 
presented alternative language in an effort to simply further clarify language pertaining 
to the SFV rate design in the Order because ComEd’s rate design was the only SFV 
rate design in the record in ComEd 2010. 

For these reasons, ComEd argues that Staff witness Mr. Lazare’s proposal 
regarding SFV and a finding that ComEd’s existing tariffs and proposed Rate DSPP are 
not in compliance with the ComEd 2010 Order should be rejected.   

Commission Analysis and Conclusions 

The Commission disagrees with Staff’s analysis.  The purpose of moving towards 
a SFV rate design is to reduce the recovery of fixed costs through the application of 
volumetric charges.  Thus, the effect on a volumetric rate is not “irrelevant” as Staff 
argues.  The Commission agrees with ComEd’s interpretation of the ComEd 2010 Order 
in that the sentence upon which Staff relies should be read consistent with the 
Commission’s approval of the SFV rate design, the purpose of which is to reduce the 
reliance on volumetric charges so that they recover no more than 50% of fixed costs.  
The Commission rejects Staff’s proposal and finds ComEd’s currently effective rates 
and its proposed tariffs compliant with the ComEd 2010 Order with respect to rate 
design.  

C. Embedded Cost of Service Study, Including Distribution 
Losses 

ComEd’s Position 

ComEd states that the proposed delivery service charges employ cost allocations 
that are consistent with the cost allocations employed in the development of delivery 
service charges in compliance with the ComEd 2010 Order, which is the most recent 
Commission Order regarding a ComEd request for a general increase in its delivery 
service rates, consistent with 220 ILCS 5/16-108.5(c).  Specifically, cost data used in 
this proceeding are from the ECOSS updated with 2010 data and with modifications that 
are consistent with directives in the ComEd 2010 Order.  ComEd Ex. 10.0 at 8.   

Staff and Intervenor Positions 
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ComEd’s Response 

In rebuttal testimony, ComEd made certain corrections to the ECOSS, including 
adjustments to address the allocation of AMI costs.  ComEd Ex. 19.0 at 2-5.  CTA/ 
Metra agreed with these changes.  CTA/Metra Joint Ex. 3.0 at 7. 

ComEd states that Staff witness Mr. Rukosuev commented on and objected to 
the manner by which General and Intangible Plant is functionalized in ComEd’s 
ECOSS.  Staff Ex. 10.0 at 8-19.  ComEd states that its ECOSS functionalizes G&I Plant 
in the same manner used in the development of its rate base within the overall revenue 
requirement.  ComEd Ex. 19.0 at 5-6.  The subject of the functionalization of G&I Plant 
is addressed in Sections III.C.2.b.and V.C.1.e of this Order. 

Commission Analysis and Conclusions 

The Commission finds that based on the revised ECOSS, the delivery service 
charges employ cost allocations that are consistent with the cost allocations employed 
in the development of delivery service charges in compliance with the ComEd 2010 
Order, which is the most recent Commission Order regarding a ComEd request for a 
general increase in its delivery service rates, consistent with 220 ILCS 5/16-108.5(c). 

VIII. ADDITIONAL FORMULA / TARIFF ISSUES 

A. Tariff Issues 

1. Separate Statement of Earnings Collar Effect 

ComEd’s Position 

ComEd’s tariff and formula rate schedules properly implement the earnings collar 
established by the EIMA.  The earnings collar itself is clearly calculated on Schedule FR 
A-3.  Any effect that the collar has on the calculated revenue requirement is determined 
and affects the revenue requirement through Schedule FR A-1 REC, a key revenue 
requirement reconciliation schedule.  Moreover, contrary to IIEC’s subsequent claims, 
the operation of the earnings collar is spelled out in the formula appearing in Schedule 
FR A-3, and the resulting adjustment if any is transparently visible on Schedule FR A-1 
REC.  No party takes issues with the calculation of the collar or its effect, both of which 
ComEd showed to be correct.  ComEd Ex. 12.0 at 37 - 38; ComEd Ex. 21.0 at 30.   

Staff and Intervenor Positions 

 

ComEd’s Response 
 
IIEC, however, proposes to remove the earnings collar – and any potential 

impact it might have – from formula rate Schedule FR A-1 REC, and instead include it 
as part of Schedule FR A-1.  The sole reason behind that proposal is the claims of IIEC 
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witness Gorman that he does not believe the collar is part of the reconciliation 
determination.  A review of the collar, its purpose, and the data is relies on shows IIEC 
to be mistaken and confirms that the collar is part of the reconciliation process.  

The earnings collar, by definition, is based on ComEd’s actual annual results in 
the rate year.  Evaluation of the collar consists of comparing that actual data to defined 
thresholds.  Depending upon that comparison, and both the magnitude and direction of 
the result, it is possible that a backward looking adjustment could be made.  ComEd 
points out that this is exactly what a retroactive reconciliation is:  an adjustment based 
to looking at actual after-the-fact results, comparing them to a benchmark or calculated 
value, and deriving and applying an adjustment the offsets the specified difference or 
differences.  ComEd Init. Br. at 109-110. 

In its Initial Brief (at 38-41), IIEC also made the new proposal that any effect of 
the collar should be separately stated on customers’ bills.  Nothing in the EIMA calls for 
creating another separate line on customers’ bills, and no other revenue requirement 
adjustment is isolated in the way.  Contrary to IIEC’s suggestion, moreover, separately 
stating this effect of any collar is unlikely to inform customers and more likely to confuse 
them.  Separate line items are used only when required by law or when the charges 
have different billing determinants (e.g., demand charges versus customer charges).  
Moreover, breaking out separate charges for specific revenue components are very 
costly to implement and can add to customer confusion.  ComEd Rep. Br. at 62. 

Finally, IIEC requests a second separate statement of any interest on the 
reconciliation.  The reasons to reject this request are similar.  The law does not call for 
isolating this revenue requirement component.  It is also unnecessary.  Interest is 
calculated separately and transparently; there is no need for a separate line item on 
customers’ bills.    ComEd Rep. Br. at 63. 

Commission Findings and Conclusions 

The Commission declines to order ComEd to revise the Rate DSSP formulae or 
the form of its bills as IIEC requests.  There is no doubt that the ComEd’s proposes 
formulae correctly calculates and applies the ROE collar.  ComEd demonstrated that 
fact and no witness disputes it.  Rather, IIEC’s complaint focuses on which particular 
portion of the formulae as a whole reflects that adjustment.  Since the collar is in effect a 
reconciliation – it compares data, i.e.., actual earnings data that cannot be known until 
after the fact to specific benchmarks and then adopts adjustments, as necessary, to 
retroactively bring earning within those benchmarks – it is not only permissible, but 
appropriate to include the collar formulae with other formulae that also rely on after-the-
fact actual data.   

Moreover, requests to split off individual components of a revenue requirement 
that are collected based on the same billing determinant (e.g., kWh) and create 
separate line items for each part are rarely granted, absent a requirement of law.  
Moreover, the effects of the earnings collar, or the payment of interest, are not costs 
that relate to a competitive choice.  Ordering the separate presentation of these 
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services will not only increase billing and information services costs, it will make the bill 
more complex and less understandable to most customers.  The Commission therefore 
declines to direct that ComEd modify is approved bill format to separately state these 
charges. 

2. Calculation of Increases for Three-Year Report 

Staff and Intervenor Positions 

 

ComEd’s Response 

The EIMA provides for ComEd to submit a report in 2014 including, among other 
things, the “average annual increase in the average amount paid per kilowatt-hour for 
residential eligible retail customers” (Section 16-108.5(g)).  This calculation is not one 
that can be made now.  As ComEd noted, Section 16-108.5(g) of the Act, 220 ILCS 
5/16-108.5(g), requires that the calculation derive “the average amount paid per 
kilowatt-hour for residential eligible retail customers, exclusive of the effects of energy 
efficiency programs, comparing the 12-month period ending May 31, 2012; the 12-
month period ending May 31, 2013; and the 12-month period ending May 31, 2014.”  
None of that data is available now.   

Moreover, this calculation has nothing to do with the rates, costs, or charges 
ComEd filed.  The manner in which this calculation will be made is not the subject of 
any tariff now before the Commission for approval.  The 2014 report and the 
calculations it includes are within the jurisdiction of the 2014 Commission.  The 
Commission should not now attempt to prejudge how that calculation should be more or 
how the Commission in 2014 would answer that question.  ComEd Ex. 11.0 at 31 - 32. 

Commission Findings and Conclusions 

The Commission declines to try to prejudge now how ComEd must calculate “the 
average amount paid per kilowatt-hour for residential eligible retail customers, exclusive 
of the effects of energy efficiency programs, comparing the 12-month period ending 
May 31, 2012; the 12-month period ending May 31, 2013; and the 12-month period 
ending May 31, 2014.”  That calculation, called for under Section 16-108.5(g) of the Act, 
220 ILCS 5/16-108.5(g), must be made and submitted to the Commission in 2014.  The 
Commission in 2014 will receive that report and will be in the best position to evaluate 
ComEd’s calculation, and data supporting it.  Nor is that calculation the subject to any 
tariff or formula now before the Commission in this statutory proceeding.  We cannot 
appropriately take up that function now or prejudge it in a manner that binds future 
Commissions.   
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3. Other 

a. Compliance Filings 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd filed tariffs that contain the formulae called for by the EIMA.  The EIMA 
requires a formula rate tariff to include standard formulae that can be populated by 
defined transparent data.  220 ILCS 5/16-108.5(c).  It requires further that the formula 
rate tariff itself must “specify the cost components that form the basis of the rate 
charged to customers with sufficient specificity to operate in a standardized manner and 
be updated annually with transparent information ….”  Id. (emphasis added).  The law 
thereby requires that the tariff include the formulae themselves, then those formulae 
spell out the calculation of a revenue requirement in a standardized manner, that the 
tariff specify the cost inputs into those formulae, and that the tariff define and specify the 
cost and others inputs into the formulae in a manner that can be applied transparently 
and annually.  ComEd established that the tariff it proposed calculated the revenue 
requirement and resulting rates in a manner that was mathematically correct and 
reflected the cost components specified in the EIMA.  ComEd Corr. Init. Br. at 1-3. 

IIEC argues that the detail in Rate DSPP should be eliminated, and replaced 
instead with descriptions of calculations and inputs.  IIEC Init. Br. at 38.  ComEd points 
out, however, that this proposal ignores the express mandate that the tariff establish in 
advance “standard formulae”, must “specify the cost components”, and do so in a 
manner that is established in advance, so that it can “operate in a standardized manner 
and be updated annually with transparent information.”  220 ILCS 5/16-108.5(c).  These 
are not only the requirements of the law, they are the essential characteristics of a 
formula rate tariff or formula rate process.  Nor does the fact that the formula is included 
in a tariff threaten the Commission’s authority; we retain regulatory authority over the 
tariff itself and the formulae it contains.  ComEd acknowledges that fact (ComEd Ex. 
20.0 at 34:714-30) and no party disagrees.  In addition, the specificity of the formula 
rate is what allows it to simplify the ratemaking process and reduce repetitive litigation 
over rates and costs.  ComEd Rep. Br. at 64-65. 

ComEd also responded to IIEC’s argument that removing detail “simplifies” the 
tariff.  ComEd pointed out that removing the formulae and the specification of the cost 
inputs would not only make the tariff non-functional, it would make it less 
understandable.  ComEd pointed out that making the tariff less specific is also 
inconsistent with IIEC’s own requests for greater detail, for example, in the application 
of the earnings collar.  It is ironic that IIEC, who professes to want simplification and 
complains about the length of time it has to analyze a rate filing would offer a proposal 
the most significant effect of which would be to multiply the issues that must be litigated 
and decided in every rate filing.  It is equally ironic that IIEC, who professes concern 
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over its ability to access and understand data, would be the party to propose removing 
from the tariff the very language that requires ComEd to rely on specific transparent 
data and instead leave the choice of data unresolved.  ComEd Rep. Br. at 65. 

ComEd also pointed out the flaw in IIEC’s argument that a typical customer will 
not understand the formulae.  Customers need to understand their terms of service – 
how much they are paying and for what service.  Under the formula rate, “retail 
customers can understand – just as they do now – the charges that will apply to their 
service from the annual informational submissions stating those rates in dollars and 
cents, just as they do now for” supply rates.  ComEd Ex. 20.0 at 35.  “[A]s with Rate 
DSPP, they don’t have to understand the intricacies of ratemaking; they just need to 
understand their charge.”  Id., 35:752-753.  In contrast, the Commission does not 
expect customers to need to understand the mathematics or accounting of revenue 
calculations.  The formula rate does not make those calculations any more complex or 
difficult to understand; it simply records them.  Indeed, those few customers who do 
want to understand the details of the formula will actually be helped by its codification in 
the tariff.    ComEd Rep. Br. at 65-66. 

Commission Findings and Conclusions 

The threshold requirement of the EIMA in this Docket is that the Commission 
review and approve and annual formula rate tariff.  Unlike under traditional ratemaking, 
where questions of what costs are part of the revenue requirement and how they should 
be defined and measured can be litigated and relitigated anew each rate case, the 
formula rate itself – once established – is to answer those questions.  In order for it to 
perform that function, it must contain not just explicit formulae but it must also define the 
specific cost inputs that go into the formulae.  Questions of prudence and 
reasonableness aside, debates about what costs to include in the revenue requirement 
and how to define those costs are to be resolved transparently in the formula.  The 
EIMA makes those facts clear not just by establishing a comprehensive formula rate, 
but by spelling out the requirements of that rate in detail.  As ComEd notes, the EIMA 
mandates that the approved tariff itself include standard formulae that can be populated 
by defined transparent data, and that the tariff itself must “specify the cost components 
that form the basis of the rate charged to customers with sufficient specificity to operate 
in a standardized manner and be updated annually with transparent information ….”   
220 ILCS 5/16-108.5(c) (emphasis added).   

IIEC’s proposal is inconsistent with those requirements and cannot be approved.  
Removing from the tariff the formulae that calculate the revenue requirement and the 
detailed specification of the cost inputs would not only run afoul of the express 
requirements of the EIMA, it would undercut the purpose of the formula rate structure.  It 
cannot, for these reasons, be accepted.   
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B. Ratemaking Process and Filing Issues 

1. Access to Information re Formula Rate Filing 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd has and will provide all data called for by applicable portions of Parts 285 
and 286 in future formula rate filings, as required by the EIMA.  ComEd Corr. Init. Br. at 
111-112.  There is no record of ComEd submitting incomplete or inadequate supporting 
data in this Docket and no indication whatsoever that ComEd will begin doing so in the 
future.  IIEC’s speculation that its access to this data is in peril was fully refuted, as was 
any suggestion that additional rules are required to assure compliance is totally 
unfounded.   

IIEC’s challenge to the procedure for review of annual rate filings was also shown 
to be factually misplaced and inconsistent with the EIMA itself.  The procedure for 
Commission review of annual rate filings is established by law.  IIEC’s claim that the 
Commission should open some sort of semi-permanent or revolving docket for the 
“receipt and review of the Company’s annual filing” bears no relationship to what the law 
requires.  Section 16-108.5(c) spells out exactly how the process of reviewing annual 
updates occurs.  It begins with the utility’s filing and submission of annual data, after 
which time the Commission is empowered to open a proceeding to review that filing 
within a specified period.  No other proceedings – and certainly no unorthodox “open” or 
continuing docket – is authorized.  Moreover, the law expressly states that the obligation 
to provide this information is with the formula rate filing, not earlier or in connection with 
some other docket.  220 ILCS 5/16-108.5(c)(3). 

IIEC’s proposal also is unworkable.  Utilities cannot provide data called for under 
Part 285 and Part 286 data, let alone other data produced and collected in support of a 
formula rate filing, before the underlying investments and activities allow.  The types of 
actual data that the EIMA requires be used are not available weeks and months in 
advance of the filing.  That is one reason why annual filings are not due under the EIMA 
until May 1.   

Commission Findings and Conclusions 

The EIMA establishes a detailed process for ComEd and other participating 
utilities to submit formula rate filings and provides that they are required to submit 
applicable data called for by Commission rules such as Parts 286 and 286 when they 
make their filing.  While IIEC argues that utilities should be required to provide that 
information earlier, it unlikely and unproven that such data is available earlier.  
Certainty, there was no evidence of withholding data in this docket.  Moreover, the law 
expressly establishes a process that begins with the utility filing its costs along with the 
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supporting data.  There is no reason to alter this structure even in the event that the 
Commission had the authority to do so.  Therefore, the Commission declines IIEC’s 
invitation to try to modify the timing for the submission of information that the 
Commission’s rules provide should accompany a rate filing and that the EIMA states 
should also accompany a formula rate update.   

2. Triggers for Hearing on Certain Operating Costs 

Staff and Intervenor Positions 

 

ComEd’s Response 

IIEC proposed that the Commission establish, in advance, ceilings on certain 
operating expenses in the formula rate.  IIEC Init. Br. at 51-53. 

ComEd pointed out that this proposal is unauthorized and contrary to the 
ratemaking structure established by the EIMA.  ComEd Rep. Br. at 67-68.  The EIMA 
specifies how rates are to be calculated prospectively and how those rates are to be 
subsequently reconciled.  It also identified prudence and reasonableness as the tests 
that the Commission may and must apply to those costs.  Where a cap or collar is 
authorized, it is stated in the law.  E.g., 220 ILCS 5/16-108.5(c)(5).  The EIMA 
contemplates no cap or collar on these costs.   

ComEd also pointed out that neither of the two examples cited by IIEC further its 
argument.  Regulatory expense, the first of the two, is not even involved in this Docket.  
The record contains no basis for limiting its recovery in future proceedings.  As for the 
second, affiliate charges, there is no evidence that any such cost included in the 
revenue requirement, is unreasonable, imprudent, or excessive.  ComEd Rep. Br. at 68. 

Commission Findings and Conclusions 

The formula rate process established by the EIMA calls for a revenue 
requirement to be established based on known operating costs and projected 
investments, each of which must be prudently incurred and reasonable to be included in 
the revenue requirement.  That revenue requirement is subsequently reconciled against 
actual operating expenses and investments for the period in which is was charged when 
that data is known, and again subject to review for prudence and reasonableness.  The 
EIMA thereby established annual formula ratemaking tied to actual prudent and 
reasonable costs, not price cap or cost cap ratemaking.  It authorizes caps or collars on 
costs only for a few specific costs, none of which are those which IIEC would cap, and 
only on limited circumstances, none of which are applicable to IIEC’s proposal.  IIEC’s 
proposal is, therefore, not within the Commission’s authority under the EIMA and is not 
consistent with the formula rate structure it establishes. 



 

 110 

The Commission notes, moreover, that even if such caps were lawful, IIEC has 
made no case for them.  There is no evidence that ComEd is incurring or will incurred 
excessive costs in the areas IIEC highlights, and no reason to thank that, even if 
ComEd did, the Commission would be unable to exclude them as imprudent or 
unreasonable.  For these reasons, IIEC’s proposal is rejected. 

3. Performance Condition for Incentive Compensation Costs 

Staff and Intervenor Positions 

 

ComEd’s Response 

IIEC proposed that ComEd should not be allowed to otherwise fully recoverable 
costs of incentive compensation – essentially, costs tied to performance that benefits 
customers – if ComEd is not also meeting the statutory multi-year performance 
benchmarks established under Section 16-108.5(f).  ComEd’s briefs showed that this 
proposal was not sensible or legal.  If adopted, it would contravene the directives of the 
EIMA both regarding recovery of incentive compensation costs and regarding the 
consequences failing to meet Section 16-108.5(f) metrics, while artificially and unjustly 
excluding prudent and reasonable costs of service from the revenue requirement.  It 
should be rejected.  ComEd Corr. Rep. Br. at 68-69. 

IIEC’s proposal is not legal because Section 16-108.5(f) defines the specific 
consequences of a failure to meet a statutory metric.  Those consequences are a 
enumerated and limited reduction in ComEd’s calculated ROE.  Nothing therein 
authorizes or permits disallowance of otherwise recoverable compensation costs.  
Moreover, the law unambiguously requires that these incentive compensation costs be 
recoverable without regard to performance on those metrics.  Section 16-108.5(c)(4) 
and Section 16-108.5(c)(4)(A) require that the rate formula include recovery of incentive 
compensation expense that is based on the achievement of operational metrics …” 
subject only to a “determination of prudence and reasonableness”. 

ComEd also showed why IIEC’s proposal is not sensible.  Section 16-108.5(f) 
measure performance based on metrics that are distinct from many used for incentive 
compensation.  Thus, for example, it would be senseless and unjust to deny recovery of 
incentive compensation costs tied to effective “budget controls” that benefit customers – 
a type of expense that is expressly recoverable under Section 16-108.5(c)(4)(A) – 
because ComEd did not achieve a performance metric under subsection (f) that might 
relate, for example, to unaccounted for energy.  ComEd Rep. Br. at 69. 

Commission Findings and Conclusions 

The consequences of failing to meet a performance benchmark established 
under Section 16-108.5(f) are specified in that section.  They do not include the loss of 
additional opportunities to recover prudent and reasonable costs of service, especially 
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prudent and reasonable costs of service that the law specifically states are to be 
recoverable without reference to those metrics.  Section 16-108.5(c)(4)(A) provides that 
ComEd shall recover incentive compensation expense “that is based on the 
achievement of operational metrics …” subject only to a “determination of prudence and 
reasonableness”.  The Commission cannot lawfully impose the additional precondition 
that the Section 16-108.5(f) be met.  IIEC’s proposal that the Commission impose this 
additional requirement and thereby add the loss of recovery of otherwise recoverable 
incentive compensation costs to the penalties established under Section 16-108.5(f) 
cannot be accepted.   

4. Other 

There are no other issues that need be addressed in this subsection of this 
Order.  

C. Reconciliation 

1. Average Rate Base Proposals (see also III.C.1) 

ComEd’s Position 

Under ComEd’s proposed tariff language providing for the statutory revenue 
requirement reconciliations, consistent with Section 16-108.5 of the Act, when an actual 
revenue requirement for a calendar year is determined for reconciliation purposes, the 
rate base component of the revenue requirement will be based on the actual rate base 
as of the end of that calendar year.  For example: 

(1) in the first reconciliation, which will be filed in May 2012, and which will 
result in reconciliation adjustments going into effect in 2013, the 
reconciliation revenue requirement for actual 2011 will reflect the rate 
base as of the end of 2011; and 

(2) in the second reconciliation, to be filed in May 2013, and which will result 
in reconciliation adjustments going into effect in 2014, the reconciliation 
revenue requirement for actual 2012 will reflect the rate base as of the end 
of 2012. 

See, e.g., ComEd Corr. Init. Br. at 114-115; ComEd Ex. 12.0 at 34; ComEd Ex. 1.2 at 
4-6.  See also Tr. 303-305, 310, 311, 623-624 (cross-examination of intervnenor 
witnesses). 

Staff and Intervenor Positions 
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ComEd’s Response 

CUB, AG/AARP, and IIEC proposed that the revenue requirement calculation for 
the reconciliation should use an average, rather than year-end rate base, and, in 
rebuttal, Staff joined in this proposal.  That would mean, for example: 

(1) in the first reconciliation, which will be filed in May 2012, and which will 
result in reconciliation adjustments going into effect in 2013, the 
reconciliation revenue requirement for actual 2011 will reflect the average 
of the rate base as of the end of 2010 and the end of 2011; and 

(2) in the second reconciliation, to be filed in May 2013, and which will result 
in reconciliation adjustments going into effect in 2014, the reconciliation 
revenue requirement for actual 2012 will reflect the average of the rate 
base as of the end of 2011 and the end of 2012. 

ComEd Corr. Init. Br. at 114-115.  

The “average rate base proposal” is wrong legally and factually.  The examples 
above, standing alone, already show that the proposal makes no sense from the 
perspective of when filings are made, which periods they involve, and when rates and 
reconciliation adjustments go into effect.  The proposal is behind the times, and behind 
what plant actually is in service and serving customers when rates go into effect, at 
every step.  E.g., ComEd Corr. Init. Br. at 114-115 (incorporating id. at 25-26); see also 
ComEd Rep. Br. at 72. 

More specifically, ComEd demonstrated that the proposal should be rejected for 
several reasons.  First, it is unlawful, for two different reasons, under Section 16-108.5, 
as shown in ComEd’s Initial and Reply Briefs.  ComEd Corr. Init. Br. at 115-116 
(incorporating id. at 20-24); ComEd Rep. Br. at 70-71.  The use of a year-end rate base 
is consistent with the statute, which provides that the reconciliation be calculated 
consistently with the initially established revenue requirement to which it is reconciled.  
220 ILCS 5/16-108.5(d)(1).  The statute also is clear that the reconciliation rely on 
FERC Form 1 data for the most recent calendar year before the year of the 
reconciliation filing and not an average calculated using the year before that and that 
year.  Id.  The notion that year-end rate base somehow is inconsistent with the statute is 
baseless.  IIEC witness Mr. Gorman’s assertion that “actual” is synonymous with 
“average” is contrary to the applicable provisions of the statute and patently 
unreasonable.  In their Initial Briefs, Staff and intervenors argued that 
Section 16-108.5(c)(6) and (d)(1) permit the Commission to authorize use of either end 
of year figures or average figures for rate base items in the reconciliations, but their 
interpretations are wrong, as a matter of law, given the plain language of the law, the 
choices made by the General Assembly about where to include provisions for averages 
in the legislation, and the law of statutory interpretation.  The General Assembly knew 
how to say “average” in the Act when they meant “average”.  They did not do so in 
these provisions.   
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In addition, Section 16-108.5(c) requires a “a performance-based formula rate 
approved by the Commission, which shall specify the cost components that form the 
basis of the rate charged to customers with sufficient specificity to operate in a 
standardized manner and be updated annually with transparent information that 
reflects the utility's actual costs to be recovered during the applicable rate year, 
which is the period beginning with the first billing day of January and extending through 
the last billing day of the following December.”  (Emphasis added.) 

IIEC’s proposal is not consistent with “information that reflects the utility's actual 
costs to be recovered during the applicable rate year…”  The rate year of the rates 
being set in the instant Docket is 2012.  IIEC’s proposal would deny ComEd inclusion in 
the rates of half of the plant additions that went into service in 2011.  IIEC’s own witness 
Mr. Gorman eventually admitted that an end of year rate base would better reflect costs 
in 2012 when the rates being set will be in effect, although he still tried to rationalize his 
proposal.  Tr. at 760. 

Any claim that ComEd has been inconsistent on this point wirth respect to the 
determination of capital structure (see Section VI.A of this Order) is incorrect.  ComEd 
proposes an end of year capital structure as well, with only the limited proviso that 
ComEd used average data for short term debt in order to remove the amount of STD 
assumed to be financing CWIP accruing AFUDC from its rate base, consistent with 83 
Ill. Adm. Code § 285.4020. 

Second, although the current setting is formula rate-making, the use of year-end 
rate base also is consistent with traditional ratemaking principles, as the timeline 
associated with the formula rate process is more akin to a historical test year, where a 
year-end rate base is used, as shown by the discussion of the evidence and past 
Commission Orders in ComEd’s Initial and Reply Briefs.  ComEd Corr. Init. Br. at 116 
(incorporating id. at 26-27); ComEd Rep. Br. at 72.  AG/AARP’s attempt to equate the 
formula rate process with use of a future test year is wrong.  The intervenor and Staff 
Initial Brief discussions related to Article IX ratemaking do not support their position.  
Under the formula rate, with respect to both rate-setting and the reconciliations, costs 
are set based on historical data, with the limited exception of pro forma adjustments for 
plant additions.  Staff acknowledges that end of year data is used in an historical test 
year rate case, although Staff with little explanation suggests that that is irrelevant to a 
reconciliation.  See Staff Init. Br. at 103 and fn. 16.  IIEC seeks to avoid this point by 
dismissing the relevance here of test year principles.  See IIEC Init. Br. at 19.  IIEC later 
argues that Article IX somehow supports its position, but what IIEC apparently means 
by that is nothing more than its view that the Commission should be persuaded by 
IIEC’s factual arguments.  See id. at 24-26.  IIEC presents no meaningful argument that 
refutes either ComEd’s evidence or Staff’s recognition of how this issue would be 
decided under Article IX.  IIEC’s repeated observation that costs must be found prudent 
and reasonable under Article IX (IIEC Init. Br. at 22, 23, 24-25) also is irrelevant here.  
The issue at hand does not involve any claim of imprudent or excessive costs.  IIEC 
seeks to stretch the prudence standard beyond recognition, to support a timing 
adjustment that disallows costs that, it is not disputed, are prudent and reasonable in 
amount. (IIEC and other parties, in the reconciliation, may challenge the prudence of 
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reasonableness of actual costs, but no such challenge has been made here, and there 
is no basis for setting up the reconciliation to disallow costs.)  That is contrary to the law 
and past Commission decisions regarding what is the prudence standard. 

Third, the evidence shows that regulatory lag is only reduced and not eliminated 
by the formula rate process, and the average rate base proposal would only increase 
and perpetuate cost under-recovery, as shown by the discussion in ComEd’s Initial and 
Reply Briefs.  ComEd Corr. Init. Br. at 116-117 (incorporating id. at 25); ComEd Rep. Br. 
at 72.  The intervenor and Staff arguments in their Initial Briefs that the rate-setting 
process combined with the reconciliation process will make ComEd whole, including for 
regulatory lag and the time value of money, present no new points and also previously 
have been shown to be erroneous.  To begin with, as noted above, their arguments 
(except on IIEC’s part) assume rejection of IIEC’s average proposal relating to the 
rate-setting, discussed in Section III.C.1 of this Order.  Setting that aside, however, the 
intervenor and Staff arguments fail to take into account correctly the undisputed facts 
regarding: when proposed rates are filed, which data from what periods are used to 
determine the rate-setting revenue requirement, when rates go into effect, when 
reconciliations are filed, which data from what period is used to determine the 
reconciliation revenue requirement, when reconciliation adjustments go into effect, and 
the attempts of intervenors and Staff to have reconciliation adjustments bear minimal or 
no interest.  As ComEd has shown, the data and the timeline, when they are taken into 
account, mean that ComEd, even with an end of year rate base, never will recover on 
any plant that is not yet in service, and will not be made whole for the lost time value of 
money. 

Finally, the evidence establishes that the purported concerns that rates are 
expected to increase in future years and, therefore, year-end rate base will cause 
ComEd to over earn the intended return on equity are unfounded based again on how 
the process actually works.  ComEd Corr. Init. Br. at 116-117 (incorporating id. at 25); 
ComEd Rep. Br. at 72.   

When the timing under the formula rate process discussed above is considered, 
it is obvious that the “average rate base” proposal is wrong.  The idea that, for example, 
reconciliation adjustments going into effect in 2014 should be determined in 2013 based 
on an “actual” 2012 that really is no such thing because it is calculated using the 
average of the rate bases of 2011 and 2012 is a capricious contrivance that 
transparently is designed to deny ComEd cost recovery.  The cost under-recovery 
impact of this approach each year could be enormous, as was shown in ComEd’s 
Response to IIEC’s “average” proposal relating to rate-setting discussed in 
Section III.C.1 of this Order, and as would be increased even further based on the zero 
or minimal reconciliation interest rate proposals of these same intervenors and Staff 
discussed in Section VIII.C.2 of this Order.  The “average rate base” proposal for the 
reconciliation must be rejected.  ComEd Corr. Init. Br. at 116-117 (incorporating id. at 
25-26); ComEd Rep. Br. at 72. 
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Commission Analysis and Conclusion 

The Commission agrees with ComEd that its proposed tariff language providing 
for the statutory revenue requirement reconciliations, in relation to the use of year-end 
figures for the rate year, is consistent with Sections 16-108.5(c) and (d)(1).  The use of 
a year-end rate base is consistent with the statute, which provides that the reconciliation 
be calculated consistently with the initially established revenue requirement to which it is 
reconciled, and which provides for the use of final FERC Form 1 data.  The language of 
the statute does not permit the “average rate base” method, given the plain language of 
the law.  This conclusion also is consistent with the choices made by the General 
Assembly about where to include provisions for averages in the legislation, and the law 
of statutory interpretation.  The General Assembly knew how to say “average” in the 
Act.  They did not do so in these provisions. The conclusion we reach also is consistent 
with the conclusion we would have reached in a general rate case under Article IX of 
the Act. 

In addition, ComEd’s proposal is correct and reasonable in light of the timing of 
filings, the data to be used in the filings, and when rates and reconciliation adjustments 
go into effect under the statute.  The average rate base proposal, in contrast, is not 
warranted and is not reasonable from the perspective of when filings are made, which 
periods they involve, and when rates and reconciliation adjustments go into effect.  The 
latter proposal does not reflect what plant actually is in service and serving customers 
when rates and adjustments go into effect, at every step.  The data and the timeline, 
when they are taken into account, mean that ComEd, even with an end of year rate 
base, never will recover on any plant that is not yet in service, either at the rate-setting 
stage when rates go into effect, or at the reconciliation stage, when reconciliation 
adjustments go into effect. 

Moreover, the evidence shows that regulatory lag is only reduced and not 
eliminated by the formula rate process, and that the average rate base proposal would 
only increase and perpetuate cost under-recovery.  The concerns raised as to possible 
overstatement of rate base, and of rates, lack foundation and are incorrect, as is 
indicated by the above discussion.   

2. Interest Rate Proposals 

ComEd’s Position 

ComEd proposed that reconciliation adjustments bear interest at the rate of its 
weighted average cost of capital. ComEd Corr. Init. Br. at 117-120. 

Staff and Intervenor Positions 
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ComEd’s Response 

Staff, AG/AARP, CUB and IIEC recommend various alternatives to ComEd’s 
proposal.  Their proposal should not be adopted.  ComEd Corr. Init. Br. at 117-120. 

Staff recommends use of the Commission-approved customer deposits interest 
rate.  There is no evidence, however, that ComEd is able to finance any revenue 
shortfall at the customer deposits interest rate, which is currently 0%, other than through 
the availability of customer deposit balances themselves, and the customer deposits 
available to ComEd are already assumed to be financing rate base and are a reduction 
to rate base.  If Ms. Ebrey’s proposal were to be adopted, then the rate base reduction 
for customer deposits should be reduced by the unrecovered true-up amount in the 
applicable year.  AG/AARP’s argument to use a short term debt interest rate also should 
be rejected.  Short term debt matures in less than one year; however, the receipt of true 
up revenues for any given calendar year will not be complete until approximately three 
years after the start of the calendar year, and short-term debt is already assumed to 
finance CWIP, and rate base and should not be double counted and simultaneously 
assumed to finance the reconciliation amount.  Finally, CUB’s proposal to use the larger 
of weighted average cost of capital or the short term debt rate on over-collections, and 
the smaller of the two on under-collections, which is transparently biased, should be 
rejected.  CUB’s asymmetrical proposal is one-sided and unprincipled. ComEd Corr. Init 
Br. at 117-118. 

Staff’s rebuttal position rested on numerous incorrect factual premises and 
inapplicable analogies.  ComEd Corr. Init. Br. at 118-119.  The rebuttal testimony of 
AG/AARP did not address the responses in ComEd’s rebuttal, while the rebuttal 
testimony of IIEC misunderstood ComEd’s analysis, was internally contradictory, relied 
on fallacies, and was misleading.  Moreover, if IIEC’s advocacy of a short term debt 
interest rate were to be adopted, then the amount of short-term debt in ComEd’s capital 
structure would have to be adjusted in order to avoid a double-count of those funds.  Id. 
at 120. 

ComEd’s proposal is the right proposal to compensate for the cost of capital 
during the reconciliation period. 

Commission Analysis and Conclusion 

The statute provides that reconciliation adjustments are to bear interest.  E.g., 
220 ILCS 5/16-108.5(c)(6).  The Commission concludes, fo the reasons stated by 
ComEd, that the reasonable rate of interest, for adjustments both in cases of credits and 
in cases of charges to customers, is ComEd’s weighted average cost of capital.  The 
Staff and intervenor proposals rest on various premises that are inapplicable to the 
circumstances here and are unrealistic with regard to financing costs.    
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3. Regulatory Asset / Deferred Expense Recommendation 

Staff and Intervenor Positions 

 

ComEd’s Response 

AG/AARP recommends that the Commission direct ComEd to record a 
regulatory asset deemed to be a deferral of operating expenses, and that the deferred 
tax liability associated with that regulatory asset be applied as an offset to the basis on 
which reconciliation interest is calculated.  That recommendation is unreasonable and 
should be rejected.  The simple recording of a deferred income tax liability for 
accounting purposes does not provide a source of cash to ComEd to fund the revenue 
shortfall.  Cash would only be provided if the deferred tax expense had simultaneously 
been recovered through rates, which inherently would not be the case here.  Further, 
the fact that the operating expenses at issue are tax deductible when incurred is taken 
into consideration in the determination of the reconciliation amount, and therefore no 
further adjustment to the revenue requirement shortfall is appropriate.  ComEd Ex. 12.0 
at 37. 

Commission Analysis and Conclusion 

The Commission does not adopt AG/AARP’s proposal.  Recording such a 
regulatory asset in these circumstances is not a source of cash or other financing. 

4. Other 

There are no other issues that need be addressed in this subsection of this 
Order. 

D. Other Proposals and Positions Regarding Formula,  
Tariff Schedules and Attachments, and Processes 

Staff made a number of recommendations to change the Formula Rate template.  
ComEd’s rebuttal testimony accepted some but not others.  ComEd Ex. 12.0 at 38-39; 
ComEd Ex. 12.9.  The Commission should approve the changes reflected in ComEd’s 
rebuttal testimony. 

With respect to the other template changes proposed by Staff, they are are not 
adopted, because they depend on Staff’s contested proposals, which are not approved 
as discussed elsewhere in the applicable Sections of this Order. 

To the extent that Staff’s contested adjustments were to be approved, Staff’s 
proposed template changes would be subject to the corrections identified in ComEd’s 
Reply Brief (at 73-74).  
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IX. OTHER 

A. Distribution System Loss Study 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd disagrees with Staff witness Greg Rockrohr argument that the losses 
ComEd proposed, ComEd Ex. 7.1, should be rejected because they do not incorporate 
the updated transmission system loss study filed on e-Docket by ComEd in December 
2010 pursuant to the ComEd 2010 Order.  ComEd also disagrees with Staff’s 
recommendation that the Commission approve losses based on Study Report #7B, a 
distribution system loss study submitted by ComEd for informational purposes in 
December 2010 (which incorporated the updated transmission  system loss study), or in 
the alternative, approve the distribution system loss study approved in the 2010 rate 
case2.  ComEd argues that adoption of Study Report #7B and the losses calculated 
therein is a rate design issue that must be addressed in a later proceeding.  ComEd Ex. 
11.0 at 32-33; 220 ILCS 5/16-108.5(c)(6) and (e).  Moreover, ComEd states that its 
proposed distribution system loss study, ComEd Ex. 7.1, is superior to the study 
approved in the ComEd 2010 Order, because it is updated for the 2010 class load data, 
which reflects the relevant year at issue in this proceeding.  ComEd Ex. 18.0 at 2-3.  
However, ComEd has presented Study Report #7B and additional data, including an 
alternative ECOSS reflecting Study Report #7B, in surrebuttal testimony, should the 
Commission approve the use of losses based on Study Report #7B.  ComEd Ex. 27.0 
and 27.1; ComEd Ex. 28.0, 3-4, ComEd Exs. 28.1-28.4. 

In its Reply Brief (at 75), ComEd responded to the Commercial Group’s 
argument that because the Distribution System Loss Study is a rate design/class of cost 
service issue and this not the proceeding to address the latter issues (see Section VII.A 
of this Order), then the Commission should approve the distribution system losses 
approved in ComEd 2010.  Commercial Group argues that ComEd incorrectly updated 
those losses using 2010 class load data in ComEd Ex. 7.1.  While ComEd agrees that 
Study Report #7B (ComEd Ex. 27.1) should not be used (see ComEd Corr. Init. Br. at 
121-122), ComEd states that it properly updated the Distribution System Loss Study 
approved in ComEd 2010 for 2010 class load data, data that reflects the relevant year 
for this purpose in this proceeding.  ComEd Ex. 18.0 at 2.  Alternatively, the Commercial 
Group argues that if the Commission determines that the studies ordered pursuant to 
the ComEd 2010 Order may be applied here as it is “the next rate case,” then the 
Commission should use the distribution loss factors developed in Study Report #3, 
which is the Distribution System Loss Study that segregates secondary and service 
conductor loss.  However, ComEd argues that this alternative should be rejected.  

                                                 
2 ComEd Ex. 7.1 and the distribution system loss study approved in ComEd 2010 are identical except that 

ComEd Ex. 7.1 has been updated for 2010 class load. 
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There is simply nothing in the record supporting use of this study, including the study 
itself.   

Commission Analysis and Conclusions 

The Commission approves the Distribution System Loss Study that is identified 
as ComEd Ex. 7.1.  As the Commission already concluded, the studies submitted 
pursuant to the Order in ComEd 2010, including Study Report #7B, should be 
considered in the upcoming revenue neutral cost of service and rate design proceeding.  
It would not be proper to accept the results of one study and not the others without 
proper analysis by all parties. 

B. Study Report #5 

Staff and Intervenor Positions 

 

ComEd’s Response 

ComEd states that in direct and rebuttal testimony, CTA and Metra raised 
concerns about Study Report #2, regarding allocation of primary voltage costs for 
Railroad Class and Extra Large Load Class customers, but acknowledged that this is 
not the proceeding to address that study.  CTA and Metra, however, ask the 
Commission to direct ComEd to provided quarterly reports regarding the progress of 
Study Report #2.  ComEd states that it has worked and will continue to work with 
CTA/Metra regarding this study; thus, such a requirement is unnecessary.  ComEd Ex. 
28.0 at 2-3. 

Further, ComEd states that Staff witness Mr. Rockrohr noted concerns regarding 
Study Report #3, the Distribution System Loss Study that segregates secondary and 
service conductor losses, and Study Report #5, the report that analyzes the use of 
Railroad customers’ traction power facilities.  However, he acknowledges that this is not 
the proceeding to review these reports.  ComEd states that it responded to these 
concerns and agrees that this is not the proceeding to address these reports.  ComEd 
Ex. 17.0 Corr. at 11-14; ComEd Ex. 18.0 at 3-4.   

In its Reply Brief (at 75-76), ComEd responded to CTA and Metra’s argument 
that there should be an extension of the due date for Study Report #5, a report that is 
not even in the record in this proceeding.  However, ComEd argues that the record in 
this proceeding lacks support for any claims as to the merits of Study Report #5.  As 
ComEd has already committed to continuing discussions with CTA and Metra on a 
number of topics, and it now appears that CTA and Metra would like more time to 
consider this report, ComEd states that it does not object to setting a supplemental filing 
date whereby ComEd would provide an update to the report following discussions 
among ComEd, CTA and Metra. 
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Thus, ComEd argues that no action is necessary at this time concerning Study 
Reports #2, 3, and 5. 

Commission Analysis and Conclusions 

The Commission finds that no action is required on Study Reports #2, 3 and 5.  
Because none of these reports are in the record, the Commission draws no conclusions 
concerning them.  

X. FINDING AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that:  

1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and is a 
public utility as defined in Section 3-105 of the Public Utilities Act;  

2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

3) the recitals of fact and conclusions of law reached in the prefatory portion of 
this Order are supported by the evidence of record and are hereby adopted 
as findings of fact and conclusions of law; the Appendix attached hereto 
provides supporting calculations;  

4) for purposes of this proceeding, as adjusted, the Company‘s rate base is 
$6,600,997,000; 

5) the rate of return which ComEd should be allowed to earn on its net original 
cost rate base is 8.11%; this rate of return incorporates a return on common 
equity of 10.05%, on long-term debt of 6.37%, and on short-term debt of 
0.72%;  

6) the rate of return set forth in Finding (5) results in base rate operating 
revenues of $2,024,932,000 and net annual operating income of  
$535,342,000;  

7) the Commission, based on ComEd’s original cost of plant in service as of 
December 31, 2011, and reflecting the Commission’s determination adjusting 
that figure, approves $14,426,332,000 as the original cost of plant as of said 
date;  

8) specific tariff provisions proposed by ComEd in its initial filing do not reflect 
various determinations made in this Order; ComEd‘s proposed tariff 
provisions should be permanently canceled and annulled consistent with the 
findings herein; 
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9) ComEd should be authorized to place into effect tariff sheets and associated 
informational sheets designed to produce annual base rate revenues of 
$2,024,932,000, which represent an decrease of $59,140,000 or 2.83%; such 
revenues will provide ComEd with an opportunity to earn the rate of return set 
forth in Finding (5);  

10) the determinations regarding cost of service, rate design, and other subjects 
contained in the prefatory portion of this Order are reasonable for purposes of 
this proceeding; the tariff sheets and associated informational sheets filed by 
ComEd should incorporate such determinations the extent applicable to such 
sheets;  

11) new tariff sheets and associated informational sheets authorized to be filed by 
this Order should reflect an effective date that is consistent with the 
requirements set forth in the Act; the Company shall be allowed three 
business days after the issuance of this Order to submit its compliance filing, 
which shall then be subject to a review period; the new tariff sheets and 
associated informational sheets authorized to be filed by this Order should 
reflect an effective date that is the later of (a) the date that is four business 
days after the date of filing or (b) June 1, 2012, with said tariff sheets, 
associated informational sheets, and supporting work papers, to be reviewed 
by the Staff of the Commission and corrected, if necessary, within that time 
period. 

IT IS THEREFORE ORDERED that the proposed tariff sheets filed by 
Commonwealth Edison Company on November 8, 2011, are permanently canceled and 
annulled.  

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to file new tariff sheets and associated informational sheets in accordance with Findings 
(9), (10), and (11) and the prefatory part of this Order, applicable to service furnished on 
and after the effective date of said tariff sheets and associated informational sheets; 
work papers supporting the new tariff sheets and associated informational sheets 
should be provided to the Staff of the Commission concurrently with the filing of such 
tariff sheets and associated informational sheets. 

IT IS FURTHER ORDERED that the new tariff sheets and associated 
informational sheets authorized to be filed by this Order should use the traditional font 
and single-spaced format of other Company filed rates in order to reduce the volume of 
tariffs and schedules filed, improve their consistency with existing tariffs, and improve 
their readability. 

IT IS FURTHER ORDERED that Commonwealth Edison Company‘s embedded 
cost of service study is accepted as a basis for setting rates in this proceeding.  

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain outstanding are hereby denied.  
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IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

By Order of the Commission this ____ day of May, 2012. 

 

 

 


