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 The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Reply Brief in response to the request by Commonwealth Edison Company 

(“ComEd”) to opt into formula rate regulation under Section 16-108.5 of the Public Utilities Act 

(“PUA” or “the Act”) and to set initial rates to become effective for the June, 2012 billing cycle. 

I. INTRODUCTION / STATEMENT OF THE CASE 

 

 There does not seem to be any dispute that the Commission’s ratemaking role under the 

new Section 16-108.5 of the Public Utilities Act (“the Act”) is preserved and that it retains the 

duty to “review the prudence and reasonableness of costs and ensure the accuracy of cost and 

revenue data.”  ComEd Ini. Br. at 2.  Commission practices and rules are expressly retained in 

the new section notwithstanding the statutory treatment of various specific cost items (e.g. the 

return on equity) and the multiple annual reviews required.  The Initial Briefs show that the 

Commission’s role in this proceeding is to continue its ratemaking function and closely review 

the utility’s presentation both in terms of appropriate accounting and appropriate identification of 

costs. 

 As in any rate setting proceeding, the burden of proof is on the utility.  220 ILCS 5/9-201 

& 220 ILCS 5/16-108.5(c) (“The Commission shall initiate and conduct an investigation of the 

tariff in a manner consistent with the provisions of subsection (c) and the provisions of Article 

IX of this Act to the extent they do not conflict with this subsection (c).”).   This requires the 

utility to provide documents supporting a requested rate increase so the Commission can 

determine if the new rates are “just and reasonable.”  In Central Illinois Public Service Company 

v. Illinois Commerce Comm’n, 5 Ill. 2d 195 (1955), the Court rejected the utility argument that 
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the Commission must accept a proposed rate except where there was evidence that “the proposed 

rate was unreasonable and that some other rate was reasonable.”   Id. at 211.  The Court noted 

that if the utility’s position were correct, a utility “would be encouraged to adduce as little 

evidence as possible before the Commission.  We do not think the act contemplates such an 

anomaly.”  Id.  Briefs that lack citation to the record or that assert without discussion that a 

position is “unreasonable” do not assist the Commission in resolving the many contested issues 

raised in a ratemaking case like this one. 

 This docket is unique in that it is the first Commission application of the new Section 16-

108.5, which was drafted and passed into law less than six months ago.  See Public Act 97-0616 

(Oct. 26, 2011) and Public Act 97-0646 (Dec. 30, 2011).  While the Section 16-108.5 

statutory ratemaking scheme is complex, the statute also carefully preserves Commission 

authority to protect consumers from excessive rates.  For example, the Commission is granted 

the authority to review the actual formula tariff and assure that it provides “for the recovery of 

the utility’s actual costs of delivery services that are prudently incurred and reasonable in 

amount consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(1).  While 

there are several specific “protocols” described in the statute, the nature of ratemaking 

requires the Commission to resolve disputes that are not specified in the statute.  The 

Commission should address these disputes to both be consistent with the statute, and to 

protect the rightful interests of the public.  

 In light of the fact that Section 16-108.5 cannot address all possible issues, such as 

whether to use average rate base or “year-end” rate base in the reconciliation part of the new 

ratemaking structure, the Commission should be mindful of claims about what the new 

section actually mandates.  Although ComEd might have expected a certain result from its 
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reading of the words of the statute, all parties and the Commission must approach the words 

of the statute as written – not as they would like it to have been written.  Unless Section 16-

108.5 provides a clear mandate that a cost is to be handled a certain way (i.e. cost of common 

equity), the Commission is free to apply established ratemaking principles to achieve a fair 

result.  ComEd’s claims that Section 16-108.5(c) requires Commission adoption of their 

proposed methodologies should be viewed within this context. 

 Illinois courts have recognized and elaborated on the balancing of ratepayer and investor 

interests in the ratemaking process:  “The rate making process under the act, i.e., the fixing of 

‘just and reasonable’ rates[,] involves a balancing of the investor and the consumer interests.’ ” 

Illinois Bell Telephone Co. v. Illinois Commerce Comm'n (1953), 414 Ill. 275, 287, 111 N.E.2d 

329, quoting Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603, (1944).  In 

Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 

(1977), the Court declared that it is the ratepayers’ interest which must come first: 

The Commission has the responsibility of balancing the right of the utility's investors to a 

fair rate of return against the right of the public that it pay no more than the reasonable 

value of the utility's services. While the rates allowed can never be so low as to be 

confiscatory, within this outer boundary, if the rightful expectations of the investor are 

not compatible with those of the consuming public, it is the latter which must prevail. 

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce Comm’n, 276 

Ill.App.3d 730, 658 N.E.2d 1194 (1995).   The new Section 16-108.5 does not change these 

fundamental principles. 
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II. OVERALL REVENUE REQUIREMENT 

 

III. RATE BASE 

 

A. Overview 

  

B. Potentially Uncontested Issues 

 

C. Potentially Contested Issues 

 

1. Average Year or End of Year Rate Base  (see also VIII.C.1) 
 

2. Plant-in-Service 

a) Original Cost Finding 2010 Plant 

b) 2010 General and Intangible Plant Functionalization 

It is clear from ComEd’s Initial Brief that it is seeking a major change in the allocation of 

costs between the Illinois and the FERC jurisdictions in this docket.  ComEd Ini. Br. at 28-29.  

These changes alone involve more than $18 million in net plant and $492,000 in depreciation, 

and would increase the ICC delivery service revenue requirement by $2.547 million.  See 

AG/AARP Ex. 1.10.   ComEd argues that the new allocations are “at least as reasonable as the 

old methodologies, and in some instances the new approach is superior.”  ComEd Ini. Br. at 29.  

This less than ringing endorsement does not compel the Commission to adopt the changes 

ComEd requests. 

 It is worth noting that this docket was filed on November 8, 2011 to establish the first 

formula electric rate tariff in Illinois under a new law passed in October, 2011.  In addition, a 

new revenue  requirement is being set for the Company less than six months after the last 

revenue requirement was set in Docket 10-0467, and the Commission must address a 

comprehensive set of ratemaking issues in considerably less than the eleven months that was 
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previously available to set a revenue  requirement.
1
  In addition to the substantial work required 

to address the new issues presented by the new Section 16-108.5 and the revenue requirement 

issues, ComEd seeks to increase Illinois consumers’ jurisdictional costs by changing the well-

established allocations between transmission and distribution charges utilized in Illinois.   

 The Commission is not obligated to accept these jurisdictional changes.  Section 16-

108.5(c)(4)(I) authorizes the Commission to adopt “allocation methods for common costs” in a 

manner “consistent with Commission practice and law.”  Irrespective of whether ComEd 

believes it has presented evidence that its proposed changes are “at least as reasonable as the old 

methodology,” ComEd Ini. Br. at 31, the Commission is not compelled to change its existing 

practice in regard to allocation methods for common costs.  Further, the allocation changes 

proposed by ComEd are not necessarily superior to existing allocations.  See AG/AARP Ini. Br. 

at 12-13; AG/AARP Ex. 1.0 at 41; Staff Ex. 21.0. 

 ComEd argues that it need only make out a prima facie case by presenting its proposal to 

change the allocation methods, and then “the burden of going forward with the evidence shifts to 

the other parties to challenge its costs.”  ComEd Ini. Br. at 31.  This ignores the fact that it is the 

Commission that ultimately decides whether a utility proposal is reasonable and should be 

adopted.  As the Court stated in Peoples Gas, Light and Coke v. Slattery, 373 Ill. 31,  25 N.E.2d 

482 (1940), the Commission is justified in assessing whether an expense is reasonable, even 

when there is documentation that the expense was actually paid.  Similarly, in Commonwealth 

Edison v. Illinois Commerce Commission, 398 Ill.App.3d 510, 516-517 (2009), the Court 

rejected ComEd’s argument that it is entitled to include certain costs in rates simply because the 

Company presented those costs to the Commission.  The Court said: 

                                                 
1
  A final order is due by May 31, 2012, which is less than seven months from filing, compared to the eleven months 

available for a traditional, Article IX rate case proceeding. 
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A public utility is entitled to recover in its rates certain operating costs.” 

(Emphasis added.) Citizens Utility Board, 166 Ill.2d at 121, 209 Ill.Dec. 641, 651 

N.E.2d 1089. A similar limitation appears in section 16-108(c) of the Act: 

“Charges for delivery services shall be cost based, and shall allow the electric 

utility to recover the costs of providing delivery services through its charges to its 

delivery service customers that use the facilities and services associated with such 

costs.” (Emphasis added.) 220 ILCS 5/16-108(c) (West 2004). Hence, to be 

recoverable, in addition to being reasonable and prudent, a cost must also pertain 

to operations or service delivery (for the balance of this discussion, we will refer 

to expenses related to both operations and delivery as costs of delivery services). 

Thus, both Citizens Utility Board and the Act expressly make room for 

considerations beyond simply whether an expenditure is reasonable and prudent. 

 

 The Court concluded that notwithstanding ComEd’s substantial evidence on the issues 

presented in that docket, “that evidence is not so compelling that the Commission was required 

to accept it. Resolution of such evidentiary matters is for the Commission.”  Id. at 522;  See also 

Commonwealth Edison v. Illinois Commerce Commission, 405 Ill.App.3d 389, 400-402 (2010) 

(Commission may resolve differences among the parties and did not err in rejecting Company’s 

presentation of labor costs).   Similarly in this docket, the Commission is not required to accept 

ComEd’s request to change the allocation of costs to shift more costs to Illinois distribution 

consumers simply because ComEd asserts that it presented a “prima facie” case.   

 ComEd asserts that Illinois law gives it the opportunity to recover its “costs of delivery 

services” even if those costs are related to transmission and subject to the Federal Energy 

Regulatory Commission as interstate services.  ComEd Ini. Br. at 32.   However, it is clear that 

the Illinois Commission does not set either the rates or the costs for transmission services which 

are under FERC jurisdiction.  It can only review Illinois jurisdictional costs, and further, Section 

16-108.5(c)(6) makes it clear that “Nothing in this Section is intended to allow costs that are not 

otherwise recoverable to be recoverable by virtue of inclusion in FERC Form 1.”  The 

Commission is not obligated to change its allocation methods when both the existing allocations 

and the changed allocations are reasonable.  See ComEd Ini. Br. at 29, 31. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995094157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995094157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000008&DocName=IL220S5%2F16-108&FindType=L


7 

 

 ComEd complains that the existing allocations would “trap” costs between the federal 

and state jurisdictions.  AG/AARP support the existing allocations.  ComEd witness Houtsma 

confirmed that there has been no change in the underlying assets or how they are used. Tr. at 

1007.  Thus, the Company has failed to rationalize why such changes are warranted at this time.  

AG/AARP Ex. 1.0 at 42.  Staff witness Rukosuev and CUB witness Smith likewise recommend 

rejection of ComEd’s proposed use of the wages and salaries allocator for the G&I plant, and 

retention of the current jurisdictional allocation methodology employed by ComEd.  Staff Ex. 

10.0 at 10; CUB Ex. 1.0 at 22.  ComEd has yet to identify a single cost for which retention of the 

existing allocation methodologies would preclude cost recovery.  Further, ComEd has the ability 

to but has not harmonized its federal allocations with its state allocations.  AG/AARP Ex. 3.0 at 

30.   

 ComEd further relies on two United States Supreme Court decisions that it claims hold 

that “trapping of costs by a state public utility commission based on rulings inconsistent with 

FERC determinations also is improper under federal law.”  ComEd Ini. Br. at 32.   The cases 

cited, however, involve very different circumstances.  First, both decisions involved the 

allocation of the output of generation plants among various utilities and customers.  Second, both 

decisions involved the application of FERC orders that expressly set wholesale power allocations 

among various parties in a litigated proceeding.  Third, the FERC orders in those cases set 

specific wholesale rates that the utilities were obligated to pay to the generator and to charge 

their customers.   Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986);  Mississippi 

Power & Light Co. v. Moore, 487 U.S. 354 (1988).  None of these factors exists in this docket, 

and neither of these cases involved the voluntary allocation of delivery costs between 

transmission and distribution within the same company.  These cases do not require the 
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Commission to accept ComEd’s change in allocation methods.  The United States Supremacy 

Clause does not require the Commission to accept ComEd’s requested change, particularly in the 

absence of a FERC order mandating specific allocations. 

 Ultimately, Section 16-108.5(c)(4)(I) allows the Commission to adopt allocation methods 

for common costs that are “subject to a determination of prudence and reasonableness consistent 

with Commission practice and law.”  ComEd has requested a change in allocation methods, but 

the Commission need not adopt that change if it concludes that the change is inconsistent with 

existing Commission practice and will lead to unnecessarily higher customer rates.  AG/AARP 

request that the Commission reject the change in allocations requested by ComEd in this docket. 

(1) Methodologies 

(2) W&S Allocator Calculation (see also V.C.1.e) 

c) 2011 Plant Additions 

d) Derivative: Restricted Stock 

e) Derivative: Incentive Compensation 

f) Derivative: Perquisites and Awards 

3. Accumulated Depreciation & Amortization 

4. Cash Working Capital Issues 

 

 As discussed below, ComEd takes a minimalist approach to its discussion of the evidence 

and attempting to justify its unsubstantiated Cash Working Capital (“CWC”) request in its Initial 

Brief.  While this may be the Company’s “lie in the weeds” strategy, the Company’s tendency to 

simply characterize AG/AARP witness Michael Brosch’s and other Staff and intervenor 

adjustments as “unreasonable” or “incorrect” is hollow and ultimately not persuasive given its 

repeated failure to discuss why it is those proposed adjustments should not be adopted.  The 

Company’s failure to discuss the evidence in its CWC section of its Brief is inconsistent with 

both its burden of proof and the Commission’s obligation to review the evidence and documents 

supporting a request rate increase to determine if the new rates are “just and reasonable.”  
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Repeated claims that basic accounts receivable information regarding the timing of cash flows is 

“not available” is simply not a legitimate basis for justifying the Company’s CWC request.  

In Central Illinois Public Service Company v. Illinois Commerce Comm’n, 5 Ill. 2d 195 

(1955), the Court rejected CIPS’ argument that the Commission must accept a proposed rate 

except where there was evidence that “the proposed rate was unreasonable and that some other 

rate was reasonable.”   Id. at 211.  The Court noted that if the utility’s position were correct, a 

utility “would be encouraged to adduce as little evidence as possible before the Commission.  

We do not think the act contemplates such an anomaly.”  Id.   

   This seems to be the Company’s strategy in its CWC presentation, starting with its 

incorporation of uncorroborated assumptions in the Revenue Collection Lag portion of its lead-

lag study, and other unsupported adjustments that increase the CWC requirements.  The fact that 

ComEd seeks to retain this flawed methodology for at least three years is all the more reason for 

the Commission to approach the Company’s CWC request with heightened scrutiny and a 

commitment to ensure that ComEd is not being over-compensated by ratepayers for its CWC 

requirements.   As discussed below, ComEd has failed to support the use of ComEd witness 

Hengtgen’s deficient lead-lag presentation, which incorporates unsubstantiated assumptions that 

fail to support its inflated $38.3 million CWC request.  All of the AG/AARP-proposed 

adjustments to the ComEd CWC presentation are highlighted in AG/AARP Ex. 3.4, attached to 

this Brief as Appendix A. 

a) Revenue Collection Lag 

In its Brief, ComEd highlights the fact that its lead-lag study incorporated grace periods 

and the removal of accounts receivables over 365 days old as evidence that its calculation of the 

Revenue Collection Lag component of the study is appropriate.  ComEd Ini. Br. at 38-39.  The 
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Company argues that the AG/AARP proposed recalculations of the Revenue Collection Lag 

component of the lead-lag study “improperly disregards that ComEd, by incorporating grace 

periods into its calculations, significantly understated the collections lag,” and suggests that 

AG/AARP initially criticized the incorporation of grace periods but then retreated from that 

argument in rebuttal. Id. at 39.  This argument is a red herring and utterly false, and misstates the 

detailed conclusions of AG/AARP witness Michael Brosch’s extensive review of the hopelessly 

flawed ComEd study.   

In no way, shape or form did Mr. Brosch first criticize Mr. Hengtgen’s incorporation of 

grace periods in his calculation of the Revenue Collection Lag and then “retreat from that 

position in rebuttal.”   Id.  As Mr. Brosch clearly explained in his Rebuttal testimony, his concern 

with Mr. Hengtgen’s unsupported Revenue Collection Lag calculation is that the entire accounts 

receivable aging intervals approach being used by ComEd is hopelessly flawed and inaccurate 

and tends to overstate the Revenue Collection Lag.  The “grace periods” concept that is added 

into this process by ComEd is simply another layer of unsupported assumptions that appears to 

have as its sole purpose moderating and attempting to make more credible the Company’s 

outrageously overstated revenue collection lag day value.  AG/AARP Ex. 3.0 at 20.  The fact that 

Mr. Hengtgen’s inclusion of the grace periods in his calculation reduces the Revenue Collection 

Lag calculation by nine days simply highlights the gross inaccuracy that is associated with using 

accounts receivables aging intervals to estimate the Revenue Collection Lag, and the general 

sensitivity to broad, non-data-based assumptions.   Id. at 21.  Mr. Brosch pointed out that if 

ComEd’s Revenue Collection Lag were quantified using more conventional daily accounts 

receivable turnover analyses or sampling of customer remittances, as Mr. Brosch recommends 

the Commission order ComEd to do, it would not be necessary to employ arbitrary judgments 
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such as Mr. Hengtgen’s grace period assumption that can swing results by such a large margin.  

Id. 

ComEd’s next argues that Mr. Brosch’s proposed removal of the uncollectible accounts 

portion of accounts receivables used in Mr. Hengtgen’s calculation (which represents receivables 

that will not be collected at all, and therefore cannot impact the timing of ComEd’s cash flows)  

“improperly ignore(s) that ComEd loses the time value of money with respect to receivables that 

ultimately are not collected… .”  ComEd Ini. Br. at 39.  This argument too is a red herring.  As 

pointed out by Mr. Brosch, a provision for uncollectibles is recorded each month by ComEd and 

the resulting uncollectibles expense is included directly within the ratemaking process.  Stated 

another way, the rates that customers pay currently reflect ComEd’s own estimate of 

uncollectible expense on a going forward basis.  Thus, there is no lost “time value of money” or 

loss of interest on a loan (as analogized by Mr. Hengtgen) involved at all, because the allowance 

for uncollectibles is a recurring accrual-basis entry on the books that immediately recognizes the 

uncollectible portion of currently recorded revenues.  There is no delay in this accounting 

procedure or in ComEd’s ability to continuously recover its estimated uncollectible expense from 

ratepayers through its rates and Rider UF.   Id. at 19; see also AG/AARP Initial Brief at 25-28. 

As for Mr. Brosch’s recommendation that ComEd be required to conduct statistical 

samples of actual customer remittances, to determine the average number of days between 

collection date and the related prior billing dates, ComEd only states in response that this 

recommendation is “unwarranted.”  No further explanation or response is provided.  The 

Company has quite simply failed in its burden of showing that the lead-lag study, and in 

particular its calculation of the Revenue Collection Lag, is a reliable basis for computing 

ComEd’s cash working capital requirements, and that the specific adjustments to the existing 
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“study” that Mr. Brosch has proposed, including removal of uncollectibles from the accounts 

receivables and other adjustments discussed in the AG/AARP Initial Brief, are not needed.    

As noted in the AG/AARP Initial Brief at pages 13-30, while the revised revenue lag day 

value resulting from the adjustment to remove uncollectible accounts will modestly improve the 

accuracy of the Company’s study, none of the problems and inherent inaccuracies arising from 

ComEd’s use of (1) arbitrary mid-point assumptions, (2) only month-end Accounts Receivable 

balances, and (3) assumptions regarding billing grace periods are remedied by the changes Mr. 

Brosch made to the revenue collection lag estimate.  Id. At 30.  Mr. Brosch explained that in 

order to fully correct its estimated revenue collection lag day value in the new formula rate 

framework, the Company should be required on a going-forward basis to conduct statistical 

samples of actual customer remittances, to determine the average number of days between 

collection date and the related prior billing dates.   

Alternatively, ComEd should be required to collect and analyze its average daily electric 

service accounts receivables balance, net of the related uncollectibles reserve, to quantify how 

many days of its sales are “outstanding” within these balances.  This Accounts Receivables 

“turnover” calculation relies upon dividing the net average daily balance of Accounts 

Receivables by annual utility sales revenues and is routinely used in other jurisdictions to 

quantify the revenue collection lag for energy utilities.  Mr. Brosch recommended that ComEd be 

required to employ either or both of these methods in future lead-lag studies to actually measure 

customer remittance patterns and more accurately quantify the revenue collection lag, before any 

future CWC amounts are included in rate base.        

This requirement that the Company be more precise in its quantification of CWC needs is 

especially important in a formula rate-setting environment, in which the template for rate base 
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and operating expenses quantification is being established.  If ratepayers are being asked to 

provide ComEd compensation for its updated revenue requirement on an annual basis (at least in 

accordance with its reported expense and capital needs in annual FERC Form 1 filings, as 

modified by the Commission’s ratemaking adjustment authority), the Company must be required 

to establish a reasonable framework that promises to accurately measure actual cash working 

capital needs. 

As noted in the AG/AARP Initial Brief, before allowing any CWC in rate base, it is 

critical for the Commission to first adopt Mr. Brosch’s recommendation to remove the estimated 

accounts receivables balances that the Company itself believes will become uncollectible from 

the calculation of the revenue collection lag, and then require the Company on a going-forward 

basis to conduct statistical samples of actual customer remittances, to determine the average 

number of days between collection date and the related prior billing dates.  Alternatively, ComEd 

should be required to collect and analyze its average daily electric service accounts receivables 

balance, net of the related uncollectibles reserve, to quantify how many days of its sales are 

“outstanding” within these balances.   These reasonable recommendations should be adopted by 

the Commission to ensure that customers are not paying more than the Company’s actual cost of 

service, and more specifically, its CWC needs. 

b) Pass-Through Taxes 

 ComEd offers a weak and ultimately unavailing defense of Mr. Hengtgen’s unsupported 

decision to separately assign revenue lag day values to pass-through taxes and charges  for 

“Energy Assistance and Renewable Energy Fees” (“EAC/REC”), as well as “Gross 

Receipts/Municipal Utility Taxes” (“GRT/MUT”).  ComEd Ini. Br. at 40.   It criticizes 
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AG/AARP witness Michael Brosch’s and other Staff and intervenor witnesses’
2
 recommendation 

to assign a zero revenue collection lag to these amounts given that ComEd simply serves as the 

collection agent and no tax (or cash outlay) is owed until after revenues are collected by ComEd.   

Its rationale for including the revenue collection lag for these items is that the Company remits 

payment to the taxing authorities earlier than necessary, and that they are therefore entitled to 

assume this lag.  If ComEd adopted the Staff and Intervenor position and paid these amounts 

when they are due, the Company argues that “in the first year the utility would remit $2.3 million 

less to the state.”  ComEd Ini. Br. at 41.   

 This argument should be rejected out of hand.  ComEd is reasonably expected to pay its 

taxes when due, so as to minimize the amount of CWC required to operate its business.  It should 

be noted, too, that the Public Utilities Act requires that utility service rates be “least cost”
3
, and 

that rates be just and reasonable.  See 220 ILCS 5/1-102, 102(a), 8-401; 9-201.  Requiring 

ratepayers to pay higher rates so that ComEd can choose to pay its bills early is neither 

reasonable nor consistent with the General Assembly’s least cost mandate.  Mr. Brosch noted, 

too, that utilities routinely use mechanized payments or wire transfers to optimize their cash flow 

management, just as ratepayers utilize automatic deposit and debit opportunities to optimize their 

finances.  ComEd has provided no evidence that its early payment of these pass-through  

expenses is necessary or prudent.  Mr. Brosch’s adjustment should be adopted, as reflected in 

AG/AARP Ex. 3.4, lines 21 and 22.  

                                                 
22

 See, e.g. CUB Ex. 1.0 at 16-21; Staff Ex. 3.0 at 8-12. 
3
  The Act makes multiple references to the mandate that utility rates be least-cost. Section 1-102 of the Act 

states that “the General Assembly finds that the health, welfare and prosperity of all Illinois citizens require the 

provision of adequate, efficient, reliable, environmentally safe and least-cost public utility services at prices which 

accurately reflect the long-term cost of such services and which are equitable to all citizens.” 220 ILCS 51-102. The 

General Assembly further defined “efficiency” as “the provision of reliable energy services at the least possible cost 

to the citizens of the State”. 220 ILCS 5/1-102(a). Section 8-401 requires every public utility subject to the Act to 

provide service and facilities which are in all respects adequate, efficient, reliable and environmentally safe and 

which, consistent with these obligations, constitute the least-cost means of meeting the utility’s service 

obligations. 220 ILCS 5/8-401. 
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 As noted in the AG/AARP Initial Brief, the effect of the Company-sponsored inclusion of 

a collection lag for these pass-through expenses is significant.  Mr. Hengtgen’s inserted 

collection lag for these items increases the proposed CWC requirement by $39 million.  

AG/AARP Ex. 3.0 at 25.  The reflection of a zero collection lag in the lead-lag study is 

consistent with the Commission’s prior treatment of this expense item in ComEd’s last rate case.   

In Docket 10-0467, the Commission found that pass-through taxes should not be assigned a 

revenue lag because they are payable after revenues are collected from customers, noting that  

both the EAC/REC and GRT/MUT fees and taxes require ComEd to remit these pass-through 

taxes after they have been collected from customers.  See ICC Docket No. 10-0467, Order of 

May 24, 2011 at 48.  The adjustments Mr. Brosch proposes have the effect of eliminating the 

revenue lag day values for these pass-through amounts, as shown at lines 21 and 22 of 

AG/AARP Ex. 3.4.   

 Additionally, Mr. Brosch revised the expense lead day value for the Energy Assistance 

Charge because Illinois law provides that a public utility engaged in the delivery of electricity 

shall assess each of its customer accounts a monthly charge and shall remit all moneys received 

as payment to the Illinois Department of Revenue by the 20
th

 day of the month following the 

month of collection. 305 ILCS 20/13.  These terms yield an expense lead days value of 20 days, 

plus half of the prior month of 15.2 days, for a total expense lead of 35.2 days.  AG/AARP Ex. 

1.0 at 37.   

 As Mr. Brosch observed, there have been no changes in the Company’s processes for 

collecting and remitting pass-through taxes that justify revising the Commission’s treatment of 

these cash flows in determining CWC.  Id. at 37.  In fact, Mr. Hengtgen conceded that the 

EAC/REC and GRT/MUT amounts are due to the taxing authorities only after revenues have 
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been collected by ComEd.  ComEd Ex. 16.0 at 14.  Mr. Brosch’s well-supported adjustment for 

these pass-through amounts should be adopted by the Commission.   

  c) Intercompany Billing Lead 

 Here again, ComEd chooses to “wait in the weeds” and not fully discuss the evidence on 

yet another CWC issue, this one its proposal to extend the billing lead for  affiliate billings, 

which results in a $32 million increase in the Company’s CWC request.  See AG/AARP Ex. 3.4, 

lines 21-22.  ComEd merely opines that it is undisputed that the amounts are owed to its affiliate, 

Exelon Business Services Company (“BSC”), and that “the type of services non-affiliate vendors 

provide are much different as are their billing practices.”  ComEd Ini. Br. at 42.  The only other 

piece of “evidence” they offer in support of their Intercompany billing lead proposal is that the 

AG/AARP, Staff and CUB proposals to lengthen the lead time for this expense category is 

longer “than have been approved for other utilities.”   

 These arguments are simply not persuasive.  As noted in the AG/AARP Initial Brief, in 

Docket No. 10-0467, the Commission Staff proposed modification of the payment lead days 

applied to affiliate transactions, out of concern that unreasonably expedited payments to affiliates 

could create an unreasonable cross-subsidy.  In the Commission’s Final Order in that docket, the 

Commission adopted Staff’s proposed expense lead days, based on Company information that 

showed that payment to affiliates was not required until after the provision of service.  Like its 

proposed treatment of pass-through taxes discussed above, ComEd has supplied no evidence in 

this case that ratepayers should pay an unnecessarily increased level for the Company’s CWC 

because the Company chooses to pay its affiliate vendors unnecessarily early, as compared to 

other vendors. 
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  In order to reflect the Company’s true CWC requirements, AG/AARP witness Brosch 

proposed that the expense lead day values assigned to InterCompany Billings from Exelon BSC 

be increased from the 30.55 days used by ComEd to 45.35 days.  This adjustment can be found 

in AG/AARP Ex. 3.4, lines 4 and 5, columns (d) and (j) respectively.  As a point of reference, 

the Company’s lead-lag study concludes that vendors who are not affiliated with ComEd 

experience a payment lead of 66.82 days (which is applied to “Other O&M Expense” at line 7 of 

AG/AARP Ex. 3.4).  It simply is not reasonable to apply more expedited payments to ComEd 

affiliates, compared to the timing of payments to ComEd’s other vendors, without some showing 

by ComEd that the Company is either required to pay early or is otherwise compensated by its 

affiliates for doing so.  AG/AARP Ex. 1.0 at 34-35.  ComEd failed to do just that. 

 ComEd also objects to AG/AARP witness Brosch’s recommendation that the 

Commission order ComEd to perform a study similar to a lead-lag study in order to quantify the 

CWC requirement associated with ComEd’s BSC payments, rather than simply adopting the 

Company’s policy of payments to BSC by the 15
th

 of the following month.  ComEd Ini. Br. At 

42, referencing AG/AARP Ex. 1.0 at 35.  Here, ComEd’s only response to the recommendation 

in its Brief is that the proposal is “improper and unreasonable.”  ComEd Ini. Br. at 42.  That 

simply is not enough “evidence” for the Commission to reject Mr. Brosch’s proposal. 

 AG/AARP witness Brosch noted that it is inappropriate for the Commission to simply 

approve ComEd’s “internal policy” of paying its BSC affiliate by the 15
th

 of the following month 

services are provided, with no showing that such a payment policy is reasonable or required by 

BSC.  A more reasonable assumption would be utilization of the Company’s lead lag study value 

for vendors that are not affiliated with ComEd and that experience a payment lead of 66.82 days, 

which is applied to ComEd’s “Other O&M Expense.”  Until then, the Commission should adopt 



18 

 

Mr. Brosch’s proposed revision to the ComEd lead-lag study, which adopts a conservative 45.35 

lead value for intercompany payments – the same value that was recently approved by the 

Commission in ComEd’s last rate case.  Hence, ComEd’s complaint that the proposed 

adjustment is “longer…than have been approved for other utilities” is simply incorrect and 

should be rejected.  ComEd Ini. Br. at 42.   

  d) Employee Benefits – Pension and OPEB 

 As noted in the AG/AARP Initial Brief, in the absence of any analysis by the Company 

of the timing of Pension and OPEB cash outflows, there is no basis for ComEd consultant 

Hengtgen’s proposal to blindly apply a 51.25 revenue lag day value for the related cash inflows 

(revenues) associated with these expenses while simply assuming a zero cash outflow lag value.   

Id. at 33.  Because of these unsubstantiated assumptions about employee benefit cash outflows 

and inflows, Mr. Brosch proposed that the non-cash Pension and OPEB accrued expense 

amounts be removed from the “Receipts” to which a revenue lag is applied by Mr. Hengtgen in 

his lead-lag study.  See AG/AARP Ex. 3.4, at line 2, columns (h) through (l).  CUB witness 

Smith proposed a similar adjustment.  CUB Ex. 1.0 at 30. 

 ComEd’s only argument against this reasonable adjustment is its assertion that it is 

“incorrect and baseless” and that a similar proposal was rejected in ComEd’s last rate case, 

Docket No. 10-0467.  ComEd Ini. Br. at 42.   Here again, ComEd fails to discuss why the 

adjustment, also proposed by CUB witness Ralph Smith, is, in the Company’s view, baseless and 

incorrect.   As noted in the AG/AARP Initial Brief, Mr. Hengtgen has neither performed nor 

presented any study or evidence of any kind that a dispersal of funds occurs immediately upon 

accrual basis recording of the expense, thereby justifying the zero expense payment lead, or that 

a revenue collection lag day value for the cash inflows representing recovery of these expenses 
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occurs.  ComEd’s proposal in this regard has the effect of increasing the Company’s asserted 

CWC requirement by a significant $15.8 million, as shown in column (g) of that exhibit.  

AG/AARP Ex. 1.0 at 32.     

 As Mr. Brosch explained, this treatment of Employee Benefits expense is inappropriate 

because both Pension and OPEB are accrual basis expenses; in other words, these are expenses 

that are accumulated over time and are derived from actuarial studies.  Neither ComEd nor Mr. 

Hengtgen analyzed any periodic cash flows to determine CWC impacts.   The Company cannot 

reasonably claim, without evidence, that cash disbursements are made immediately (as reflected 

in ComEd’s zero payment lead) and also claim that revenue recovery is delayed (as reflected in a 

51.25 revenue lag day value).   

 ComEd confirmed in a response to AG data request 1.27 that neither ComEd nor Mr. 

Hengtgen conducted any measurement of the cash flows associated with these employee benefit 

expense items, and that “no other analyses, workpapers, projections or correspondence exist 

supportive of the zero (payment) lead days.”
4
  Both Pensions and OPEB expenses are accrual 

basis expenses that are derived from actuarial studies and for which cash is periodically 

disbursed to fund such benefits.  However, neither the Company nor Mr. Hengtgen has analyzed 

any cash flows associated with these cash outflows to determine CWC impacts.  Instead, ComEd 

unreasonably attributes a revenue lag for the delay in cash recovery of these expenses, but then 

simply pretends that cash has been disbursed immediately to employees when recording accrued 

Pension and OPEB expenses on its books.  There simply is no evidence that such immediate 

disbursements to fund these benefits have occurred.   Quite simply, the Company and Mr. 

Hengtgen failed to provide such evidence, and thus failed to sustain the burden of proving the 

reasonableness of such an unorthodox assumption.   

                                                 
44

 A copy of ComEd’s response to AG 1.27 is attached to Mr. Brosch’s Direct testimony as AG/AARP Ex. 1.9. 
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 Mr. Hengtgen’s claim that the fact that ComEd includes its Pension and OPEB amounts 

in the calculation of rate base negates the need to include a payment lead time for these amounts 

in the CWC lead-lag study, hence justifying the zero payment value, is equally irrelevant.  As 

noted by Mr. Brosch, if Pension and OPEB transactions are recognized elsewhere in rate base, 

they should be completely omitted from the lead-lag study.  If one concludes that the separate 

inclusion of Pension asset and OPEB liability balances within rate base makes it unnecessary to 

include a payment lead value for these transactions, it is equally inappropriate to apply a revenue 

lag value to these transactions.  AG/AARP Ex. 1.0 at 34. 

 Mr. Brosch’s recommended removal of the $112,785 amount for these expenses that 

appears at line 11 of ComEd Ex. 16.6 should also be subtracted from the “Total Revenue and 

Non-Revenue Receipts” at line 7 to eliminate the overstatement of CWC for this non-cash 

expense item.  This restatement of the revenue collection lag can be found at line 2 of AG/AARP 

Ex. 3.4, attached to Mr. Brosch’s Rebuttal testimony, where the impact of ComEd’s proposal 

appears in columns (b) through (g), alongside the correction that is recommended by Mr. Brosch 

in columns (h) through (l).    Mr. Brosch’s proposed removal of the non-cash Pension and OPEB 

accrued expense amounts from the “Receipts” to which a revenue lag is applied by ComEd 

should be adopted by the Commission.   See AG/AARP Ex. 3.4, at line 2, columns (h) through 

(l), attached to this Brief as Appendix A. 

e) Accounts Payable Related to Construction Work in Progress 

(“CWIP”) 

 

 In its Brief, ComEd argues that the treatment in the lead-lag study of accounts payable 

related to non-AFUDC CWIP is moot, because ComEd has accepted Staff’s two-part proposal 

excluding non-AFUDC CWIP from rate base for rate setting purposes.  ComEd Ini. Br. at 42.  At 

page 7 of Staff’s Brief, Staff in fact notes that it is proposing to remove specific non-AFUDC 
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CWIP amounts from 2010 rate base, as those amounts were also included in the balance of 2011 

projected plant additions.  Staff Ini. Br. at 7.  However, Staff’s proposal also made clear that non-

AFUDC CWIP should be recovered during the reconciliation process “as a component of the 

year’s actual cost.  Id.  ComEd accepted Staff’s proposal with this contingency.  ComEd  Ex. 

21.0, 15:311-325.   

 What ComEd’s position misses here is the need, at time of reconciliation, to then fully 

recognize the accounts payable offset associated with non-AFUDC CWIP in the CWC 

presentation.  All of the facts discussed in the AG/AARP Initial Brief related to the treatment of 

non-AFUDC CWIP in the CWC study would apply for the reconciliation, and the Commission’s 

final order in this case should recognize as much.
5
  In its Final Order in this case, the 

Commission should adopt Mr. Brosch’s recommendation to reflect in future reconciliations that 

because the Company quantified an Accounts Payable balance believed to be associated with 

CWIP included in rate base, this balance should be directly included in the CWC calculation.  He 

noted that this balance is the best indicator of how much of the Company’s CWIP balance has 

not been funded in cash, but rather is being funded by ComEd vendors.  A more detailed analysis 

of the timing of cash flows associated with construction/CWIP transactions could be undertaken, 

but in the absence of such an analysis, directly offsetting the Accounts Payable balance should 

accomplish a reasonable quantification of vendor-supplied CWC for CWIP transactions.  

                                                 
5
 As discussed in the AG/AARP Initial Brief, another necessary correction to the Hengtgen/ComEd lead-lag study 

relates to CWC calculations associated with “Accounts Payable Related to CWIP”.  Specifically, ComEd applied its 

expense lead days applicable to “Other O&M expense” (from line 17 of ComEd Ex. 8.1, 16.6 and 25.1) to an 

Accounts Payable balance associated with CWIP (at line 39 of those exhibits).  Mr. Brosch testified that this is a 

meaningless calculation.  He explained that for all other elements of the CWC calculation, revenue lag and expense 

day values/factors are applied to annual expenses or to annual pass-through tax amounts.  Application of an “Other 

O&M Expense” lead day value to an Accounts Payable balance tells us nothing about the timing of ComEd 

payments related to CWIP transactions, because lag days are not applicable to Accounts Payable balances.  

AG/AARP Ex. 1.0 at 37.  The only explanation offered by Mr. Hengtgen for his approach is that  the Order in 

ComEd’s last rate case, Docket No. 10-0467, required that CWIP related accounts payable be included in the CWC 

calculations and that he believes such payables represent only a temporary source of financing, i.e., working capital, 

and not a permanent source of financing.   ComEd Ex. 16.0 at 28. 
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AG/AARP Ex. 1.0 at 38.   CUB witness Mr. Smith recommended the same approach.  CUB Ex. 

1.0 at 31. 

 Assuming Staff’s proposal to remove non-AFUDC CWIP projects from rate base for this 

formula rate proceeding but then recognize them in annual reconciliations is adopted, then an 

adjustment to the Company’s CWC presentation for these amounts must be made in future 

reconciliations.  The Company will be requesting a general allowance for short term CWIP in 

future reconciliations that tends to exist on an ongoing, month-to-month basis, as detailed in 

ComEd Ex. 12.0 at 18.  Under this scenario, it is improper to ignore, as recommended by Mr. 

Hengtgen, the accounts payable recurring balances each month that represent perpetual short-

term, vendor financing for such CWIP.  Indeed, all accounts payable balances tend to be 

transitory until the vendor is paid, only to be replaced by new payables associated with newly 

rendered invoices.  The best indication of how much vendor-supplied financing is available to 

fund non-AFUDC CWIP in rate base is the full balance of such payables.  AG/AARP Ex. 3.0 at 

27.  Mr. Brosch’s reasonable adjustment to reflect the Company’s accounts payable associated 

with CWIP, as set forth in AG/AARP Ex. 3.4 column (l) at line 26, should be adopted in future 

reconciliation proceedings. 

f) 401(k) Match 

 

 AG/AARP witness Effron proposed an adjustment to the Company’s CWC calculation in 

accordance with ComEd’s inclusion in rate base of the balance of ADIT.  He pointed out that the 

funds provided by the accrual for the 401(k) match should also be recognized in the calculation 

of the delivery services rate base – more specifically in the Company’s CWC calculation.  See 

AG/AARP Ini Br at 39.  In its Brief, ComEd accepts the AG/AARP adjustment to the lead time 

in the lead-lag study related to ComEd’s 401(k) matching, but asserts that the amount of the 
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adjustment was incorrect.  ComEd Ini. Br. at 43.   While AG/AARP do not agree that Mr. 

Effron’s calculation was incorrect, the People and AARP accept the Company’s calculation of 

the adjustment, which approximates the Effron calculation, in the interests of resolving issues.  

  g) Impact of Current and Deferred Taxes 

 There is no dispute between AG/AARP and ComEd related to the treatment of the current 

and deferred taxes in the CWC calculation. 

  h) ComEd Proposal re Timing of Future Lead/Lag Study 

 In its Brief, ComEd states that “absent a change in law that has significant impact on the 

lead/lag study,” its proposal to update the study methodology once every three years is 

reasonable and should be adopted.  ComEd Ini. Br. at 43.  As noted in the AG/AARP Initial 

Brief, ComEd witness Kathryn Houtsma made this proposal because she asserts that a lead-lag 

study is “time intensive” and she suggests that under formula regulation of the Company, annual 

provision of such studies is unnecessary.  ComEd Ex. 2.0 at 17.   

 The problem with this proposal is that the ComEd CWC lead/lag study is so hopelessly 

flawed as to be unreliable for multiple iterations of rate-setting proceedings.  While the People 

and AARP recognize that the formula rate process expedites, to the extent provided under 

Section 16-108.5 of the Act, the regulatory review process, such a triennial review of CWC 

would only be appropriate after the problems identified by AG/AARP and other Staff and 

intervenor witnesses have been rectified.  One solution to this problem of complexity, given the 

controversy surrounding ComEd’s CWC methodologies and the widely divergent estimates of 

CWC proposed by AG/AARP, CUB and Staff in comparison to ComEd, would be to not allow 

any CWC in rate base under formula regulation.  Alternatively, the more intensive analysis 

recommended by Mr. Brosch to improve the analysis and reliability of the revenue lag 
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component of the CWC presentation must first be conducted to ensure that inaccurate lag day 

numbers are not “frozen” for re-use in multiple annual formula rate adjustment filings, and that 

ratepayers are not over-compensating ComEd for its stated CWC needs.   Adoption of the flawed 

methodology proposed by ComEd witness Hengtgen, and then preserving that methodology for a 

three-year period will guarantee that ratepayers will over-compensate the Company for its CWC 

requirements in future formula rate-setting proceedings and reconciliations.   

Prior to approving a once-every-three-year study of CWC requirements, the Commission 

should adopt Mr. Brosch’s recommendation that ComEd be required on a going-forward basis to 

conduct statistical samples of actual customer remittances, to determine the average number of 

days between collection date and the related prior billing dates.   

Alternatively, ComEd should be required to collect and analyze its average daily electric 

service accounts receivables balance, net of the related uncollectibles reserve, to quantify how 

many days of its sales are “outstanding” within these balances.  This Accounts Receivables 

“turnover” calculation relies upon dividing the net average daily balance of Accounts 

Receivables by annual utility sales revenues and is routinely used in other jurisdictions to 

quantify the revenue collection lag for energy utilities.   

5. Accumulated Deferred Income Taxes 

a) 2011 Plant Additions 

In its Initial Brief, ComEd states that “it is correct that adding ADIT for the 2011 plant 

additions would make the rate base closer, as to this one item standing alone, to the actual 2011 

rate base.” ComEd Ini. Br. at 44. ComEd’s argument against doing this is that ADIT has 

numerous other components. Id. This argument, however, does not weigh against adding ADIT 

for the 2011 plant additions, but rather weighs in favor of doing so. As many of the other 
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components of ADIT are not being adjusted in this rate base calculation, it is even more 

important that the ADIT for the 2011 plant additions related to the 100% bonus depreciation 

deduction be accounted for as it totals $265,681,000. ComEd has not cited any other changes in 

2011 ADIT that would remotely offset the effect of this increase to the balance of ADIT. The 

magnitude of this ADIT for bonus depreciation adds additional weight to AG/AARP’s 

recommendation that it be incorporated in this rate base calculation because it is undisputed that 

doing so will make the rate base closer to the actual 2011 rate base. 

ComEd also states in its Initial Brief that because the revenue requirement reconciliation 

will capture the difference between ADIT approved in the instant Docket and actual 2011 ADIT, 

it is unnecessary to account for ADIT for the 2011 plant additions. ComEd Ini. Br. at 45. This 

statement ignores the fact that one of the goals of this docket is to bring the rate base calculation 

closer to the actual 2011 rate base so that the revenue requirement reconciliation does not result 

in wildly different rates. The fact that the rate base will be reconciled with the actual 2011 

numbers does not make it unnecessary to account for certain rate base items or to base rates on 

clearly inaccurate data. The goal of formula ratemaking is to determine the revenue requirement 

as closely to what it would be “had the actual cost information for the applicable calendar year 

been available at the time of filing.”  220 ILCS 5/16-108.5(c)(6) & (d)(1).  With regard to ADIT, 

the “actual cost information” is available, and setting the revenue requirement to reflect this 

major cost item furthers the goal of setting rates to the extent that “actual cost information” is 

available to achieve the most accurate revenue requirement possible, and to minimize the size of 

the future reconciliation.  ComEd’s opposition to including 2011 ADITS to reduce the 2011 rate 

base should be rejected. 
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 Lastly, ComEd errs in arguing that the principle of inclusion unius est exclusion alterius 

(“the enumeration of one thing in a statute is construed as the exclusion of all others”) should 

control interpretation of 220 ILCS 5/16-108.5.  ComEd would have the Commission adopt a 

narrow reading of one sentence of 220 ILCS 5/16-108.5, while ignoring other broader language 

in this lengthy section to the contrary.  The Illinois Supreme Court has repeatedly explained that 

“[t]his maxim is simply an aid of statutory construction, not a rule of law, and is subordinate to 

the primary rule that the legislative intent controls in interpreting a statute.  This maxim is 

applicable only to help ascertain the intent of the legislature when that intent is not clear from the 

plain language of the statute.”  People v. Roberts, 214 Ill. 2d 106, 117 (2005); see Sulser v. 

Country Mut. Ins. Co., 147 Ill. 2d 548, 555 (1992) (“Expressio unius est exclusio alterius is a 

rule of statutory construction, not a rule of law, and may be overcome by a strong indication of 

legislative intent.”).  Instead, 220 ILCS 5/16-108.5 must be read in its entirety to determine 

legislative intent.  People v. Cardamone, 232 Ill. 2d 504, 512 (2009) (“[W]e consider the statute 

in its entirety, keeping in mind the subject it addresses and the legislature’s apparent objective in 

enacting it.”); People v. Rinehart, 2012 IL 111719 at ¶ 26 (Ill. Jan. 20, 2012) (Under the maxim 

of in pari material, “two parts of one statute[] concerning the same subject must be considered 

together in order to produce a ‘harmonious whole.”).  ComEd wrongly attempts to focus on the 

meaning of one isolated sentence in 220 ILCS 5/16-108.5, when “[w]ords and phrases should be 

construed, not in isolation, but in light of other relevant provisions.”  People v. Rinehart, 2012 IL 

111719 at ¶ 26, 356 Ill. Dec. 759, 767-68 (Ill. Jan. 20, 2012) (citing People v. Beachem, 229 Ill. 

2d 237, 243 (2008)). 

When 220 ILCS 5/16-108.5(c) and (d) are considered as a whole, it is clear that ComEd’s 

reading of the statute’s supposed intent disregards language explicitly stating that the 
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performance-based formula rate approved by the Commission shall provide for “the recovery of 

the utility's actual costs of delivery services that are prudently incurred and reasonable in amount 

consistent with Commission practice and law.” 220 ILCS 5/16-108.5(c)(1) (emphasis added).  

First, it is not disputed that the the 2011 rate base will be more accurately stated if the 2011 

ADITs are included, and that the impact of the 2011 ADITs for plant addition will be substantial 

due to the allowed bonus depreciation.  Second, it is clear that  it is Commission practice to adopt 

an ADIT adjustment when allowing plant additions.   As the Commission noted in ICC Docket 

No. 10-0467, “it is not controverted that, if accumulated depreciation must match pro forma 

plant additions, ADIT must also correspond in this manner. . . . Because the Commission is 

allowing all plant additions placed into service as of December 31, 2010 for recovery in rate 

base, the companion adjustments to accumulated depreciation and ADIT are also necessary to 

allow a correct valuation of net plant.” ICC Docket No. 10-0467, Order at 24-25 (May 24, 2011) 

(emphasis added). That is, the adjustment to ADIT is a non-severable element of the total 

adjustment necessary to derive a properly matched pro forma net plant balance to be included in 

the pro forma rate base. As the Commission clearly stated that adjustments to ADIT are 

necessary to allow a correct valuation of net plant, it necessarily follows then that if ADIT is not 

adjusted, the result must be an incorrect valuation of net plant. It would not make any sense for 

the Commission to adopt an incorrect valuation of net plant in calculating the pro forma rate base 

in this docket. 

 In both its Brief on Exceptions and its Application for Rehearing in Docket No. 10-0467, 

ComEd raised arguments similar to the arguments that it is raising in the present case. In Docket 

No. 10-0467, ComEd claimed that “the Second District decision in Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2d Dist. 2010), did not even mention, much 
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less discuss, ADIT [and that] the statutory provision underlying the decision, 220 ILCS 5/9-211, 

as well as the relevant Commission rule, 83 Ill. Adm. Code § 287.40, do not support rolling 

forward ADIT.”  The Commission soundly rejected those arguments in its Final Order and 

denied ComEd’s Application for Rehearing in Docket No. 10-0467, and should similarly reject 

these arguments in the present docket. 

If the Commission allows ComEd’s proposal to leave the ADIT for 2011 plant additions 

unadjusted in the rate base, it will be going against clearly established Commission practice to 

account for the ADIT in the pro forma rate base. Furthermore, it would create a result that goes 

against 220 ILCS 5/16-108.5’s clear intent that the formula rate calculation and reconciliation are 

to proceed according to Commission practice and law, and  are intended to reflect “actual costs.”  

As the Commission rejected ComEd’s arguments in Docket No. 10-0467 to ignore the effect of 

major ADITs on rate base, it should  reject the same arguments ComEd has made in the present 

docket. Therefore, the ADIT on the 2011 plant additions should be incorporated into the 

calculation of the Company’s 2011 rate base. 

b) Bad Debt Reserve 

 ComEd argues in its Initial Brief that AG/AARP’s proposal (adopted by CUB and Staff 

as well) to functionalize the 2010 ADIT debit balance associated with the bad debt reserve and to 

remove the non-distribution portion should be rejected on its merits and because it is inconsistent 

with other positions. 

 First, the only support ComEd provided on its argument against AG/AARP’s proposal on 

its merits was that “it is undisputed that the methodologies [AG/AARP, CUB, and Staff] propose 

would trap costs between FERC and ICC tariffs, absent a tariff change.” ComEd Ini. Br. at 46. 

This statement is misleading. Costs would not be trapped if ComEd recovered the return on the 
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ADIT asset related to the Bad Debt Reserve in either its transmission revenue requirement or in 

Rider PE. AG/AARP Ex. 4.0 at 1-2. The only way that ComEd would not recover the return on 

the ADIT for Bad Debt Reserve would be if it chose not to do so as there is no prohibition 

against recovering these amounts in either its transmission revenue requirement or in Rider PE, 

where the related costs are recovered. 

Second, ComEd essentially argues in its Initial Brief that since it was not allowed to 

improperly retain a portion of the late payment revenues for investors in Docket No. 10-0467, it 

should now be allowed to assign the entire balance of the ADIT on Bad Debt Reserves to 

delivery services.  As discussed in AG/AARP’s Initial Brief, late payment revenues are not 

analogous to bad debt or to ADIT derived from Bad Debt Reserves in a sense that is relevant to 

rate base calculations. Late payment charges are additional revenues the Company receives when 

customers pay their bills, albeit late.  By contrast, bad debt expenses are accounts that are not 

paid and become uncollectible. The two items are not the same, and there is no reason to treat the 

ADIT derived from Bad Debt Reserves the same way that late payment revenues are treated.  

Additionally, ComEd’s argument about the supposed inconsistency between the treatment of late 

payment revenues in Docket No. 10-0467 and the AG/AARP proposed treatment of the ADIT 

from Bad Debt Reserves in this docket overlooks one critical fact:  ComEd itself is responsible 

for the allocation of these items. If the Company does not recover the return on the ADIT from 

Bad Debt Reserve in either its transmission revenue requirement or in Rider PE, it is because the 

Company chooses not to do so.  Id.  More importantly, just because ComEd opts not to recover 

the return on the ADIT from Bad Debt Reserve in either its transmission revenue requirement or 

in Rider PE does not give it the right to misallocate the ADIT from Bad Debt Reserves to 

delivery services. 
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c) and d) Vacation Pay and Incentive Pay 

 ComEd’s Initial Brief did not address the ADIT adjustments related to vacation pay and 

incentive pay proposed by AG/AARP. AG/AARP stand by the arguments made in their Initial 

Brief on these issues. 

e) FIN47 

6. Operating Reserves 

a) Accrued Vacation Pay 

ComEd argues in its Initial Brief that the current liability associated with vacation pay 

should not be a rate base deduction because it is short term in nature and is not a source of funds 

that is financing rate base. ComEd then goes on to claim that “one year [of vacation pay] is 

reflected in rates, representing the current year’s vacation expense.”  ComEd Ini. Br. at 49.  

Every year, the accrued liability for vacation pay is equal to approximately one year of 

vacation pay expense and therefore, the balance does not go away and constitutes a source of funds 

that should be deducted from the rate base.  AG Exhibit 4.0 at 3-4.   Indeed, ComEd acknowledged 

that “the Accrued Vacation Pay balance represents the probable amount of vacation that will be 

taken within a year of the rate base date.”  Id. at 4.  The fact that one year of vacation pay is 

reflected in rates as a liability and that vacation pay will not actually be paid for approximately 

one year (and that this continuing process persists in subsequent years) is precisely the reason for 

AG/AARP’s proposal to include vacation pay as a rate base deduction.  To capture this yearlong 

retention of money, one year of vacation pay should be deducted from rate base, and ComEd’s 

own claim that one year of vacation pay is reflected in the rates serves to support AG/AARP’s 

proposal. 
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 ComEd also argues that the issue of vacation pay was treated appropriately in ComEd’s 

cash working capital analysis and therefore, does not need to be addressed here.  This is incorrect 

because this subject was emphatically not treated appropriately in ComEd’s cash working capital 

analysis.   As discussed above, the lead in payment of vacation is approximately one year.  The 

lead in payment of basic pay is only 15.05 days.  The significantly longer lead in payment of 

vacation pay is not explicitly or implicitly recognized in the calculation of cash working capital.  

AG Exhibit 4.0 at 4.  Therefore, the accrued liability for vacation pay in excess of the lead in 

payment of base pay is not addressed in the calculation of cash working capital and therefore 

should be included in operating reserves. 

Finally, it is important to address ComEd’s claim that “the impact of the 2010 vacation 

pay accrual on ComEd’s proposed revenue requirement is very limited.” ComEd Ini. Br. at 49. 

Whether the impact of vacation pay accrual is limited or otherwise has no relevance to whether it 

is appropriate to include in operating reserves or not. As shown above, the significant lead time 

in vacation pay accrual is reason enough to include it in operating reserves, regardless of the 

amount.  Additionally, ComEd’s statement is inaccurate. What AG/AARP believes ComEd 

intended to say is that the effect of the incremental difference in vacation pay accrued from one 

year to the next is very limited.  However, the cost of vacation pay represents a significant 

component of ComEd’s total labor expense, and therefore the one-year lead in that component of 

the total labor expense must be recognized in the calculation of the Company’s delivery services 

rate base. 

b) Accrued Incentive Pay 

In ComEd’s Initial Brief, it argued that because incentive pay is paid in February of every 

year, a rate base deduction is not warranted.  ComEd Ini. Br. at 49.  However, ComEd itself 
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appropriately recognized the lead in payment for the expense portion of this item in its lead-lag 

study, assigning a 228.50 lead to incentive pay and reducing its cash working capital allowance 

(and therefore its rate base) by $18.1 million (ComEd Ex. 16.6). ComEd did not cite any reason 

in its Initial Brief why the capitalized portion of incentive pay should be treated any differently 

from the expense portion.   

As discussed in AG/AARP’s Initial Brief, the portion of the accrued liability related to 

capitalized incentive pay represents capitalized costs for which funds have not yet been disbursed 

(in other words, funds that are not actually paid to employees).  See AG Ini. Br. at 47-48.  

Therefore, the accrued liability related to capitalized incentive pay should also be recognized in the 

determination of the Company’s rate base. 

7. Other 

  

IV. REVENUES 

A. Potentially Uncontested Issues 

B. Potentially Contested Issues 

 

1. Late Payment Charges Revenues Allocation 

  2. New Business and Billing Determinants 

ComEd argues that no adjustment should be made to its proposed billing determinants 

and asserts that its treatment of historical weather normalized billing determinants is “in 

accordance with Section 16-108.5(c)(4)(H).” ComEd Ini. Br. at 51.   However, ComEd does not 

present the full text of that section and ignores the provision that authorizes the Commission to 

review billing determinants for “prudence and reasonableness consistent with Commission 

practice and law.”  ComEd’s argument to exclude the new business revenue adjustment proposed 

by AG/AARP witness David Effron is inconsistent with Commission practice and is not 

supported by the new law. 
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 AG/AARP witness Effron’s new business revenue adjustment is consistent with 

Commission practice and law.  The relevant text of Section 16-108.5(c) related to billing 

determinants states as follows:   

“The performance-based formula rate approved by the Commission shall do the 

following:  (4) Permit and set forth protocols, subject to a determination of 

prudence and reasonableness consistent with Commission practice and law, for 

the following:   

 

. . .  

 

(H) historical weather normalized billing determinants.”   

 

220 ILCS 5/16-108.5(c)(emphasis added).  As discussed in AG/AARP’s Initial Brief at 50-51, 

the Commission has adjusted revenues, and by implication billing determinants, to account for 

the new business resulting from plant additions in ComEd’s last three rate cases.  ICC Docket 

10-0467, Order at 306 (May 24, 2011)(citing Dockets 05-0579 and 07-0566).
6
  In fact, contrary 

to its position in this docket, ComEd itself has consistently recommended a new business 

revenue adjustment associated with plant additions.  Id.  AG/AARP’s recommended new 

business revenue adjustment should be adopted by the Commission because it is consistent with 

Commission practice and law, and consistent with ComEd’s practice in rate cases that include 

the request to include plant additions in rate base. 

 ComEd’s argument that AG/AARP proposes to “cherry pick” among 2011 data by 

recommending that the number of customers be increased while not making a kwh adjustment, 

should be disregarded as contradictory and not supported by the evidence.  ComEd Ini. Br. at 51. 

                                                 
6
 “As it has done in its last two rate cases (Docket Nos. 05-0579 and 07-0566), ComEd has included a new business 

revenue credit to account for the estimated revenue from growth in customers during the pro forma period.  ComEd 

offsets the cost increase from its pro forma additions with the revenues that it may receive from new customers in 

the pro forma period.”    
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In fact, Mr. Effron is reflecting the evidence accurately.   See AG/AARP Ex. 2.0 at 17.
7
  

AG/AARP appropriately limited the well-established new business revenue adjustment to the 

growth in customers only, recognizing that there has not been in increase in kwh sales.  In the 

past ComEd has adjusted both kwh sales and the number of customers to reflect new business 

revenue growth.  See Docket 07-0566, Order at 74 (Sep. 10, 2008). (“ComEd argues that when it 

calculated the credit, it estimated kilowatt hour sales growth for new residential, small 

commercial and industrial (SCI), and large commercial and industrial (LCI) customers associated 

with the pro forma new plant additions for 2007 and the first three quarters of 2008.”(emphasis 

added)).   Would ComEd prefer that its kwh sales for new business revenues be increased, rather 

than limiting this well-established adjustment to the growth in customers?  ComEd’s argument is 

a classic “tails I win, heads you lose” proposition – if kwh sales were included, they would argue 

it was inappropriate because sales did not increase at all that year, but if kwh sales are excluded, 

they argue “cherry-picking.” 

 Finally, ComEd incorrectly asserts that the delivery services charges set for the 

reconciliation year under the formula rate will be determined using updated billing determinants.  

ComEd Ini. Br. at 51.  First, even if updated billing determinants are used in a subsequent filing, 

it is irrelevant and does nothing to cure the inconsistency between including plant related to new 

customer business in the pro forma rate base without recognizing the new customers to be served 

and the revenues to be generated by those very same new customers.  Second, the key portion of 

the formula, i.e. the reconciliation, made in 2013, will not be affected by the actual billing 

determinants in 2012 but will only compare the 2012 actual revenue requirement to the authorized 

                                                 
7
  Mr. Effron testified:  “Based on the weather normalized sales through October 2011, the growth in kWh sales 

appears to be somewhat uncertain.  (The weather normalized sales in 2011 through October actually decreased from 

2010, but based on the recent experiences in other years, this is an anomaly.)  However, I believe that, at a 

minimum, the growth in customer bills should be recognized.”   
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revenue requirement with the difference added to the revenue requirement for the subsequent year 

(which will use a different set of billing determinants that should also be adjusted for new business 

revenues).    The only fair way to capture the customer growth associated with the new business 

plant additions in the rates based on the revenue requirement set in this docket (i.e. inception rates) 

is to adjust the billing determinants when these inception rates are set.  If this adjustment is not 

made, ComEd’s revenue requirement will be consistently over-collected because customer demand 

will exceed the demand incorporated in the billing determinants.  AG/AARP request that the 

Commission adopt Mr. Effron’s new business adjustment to ComEd’s proposed billing 

determinants. 

3. Other 

 

V. OPERATING EXPENSES 

A. Overview 

B. Potentially Uncontested Issues 

1. Distribution 

2. Customer Accounts Expenses Other Than Uncollectibles,Including 

Staff Proposal re Interest on Customer Deposits (see also III.B.5) 

3. Uncollectibles Expense and Staff Rider Proposal 

4. Customer Service and Informational Expenses 

5. Adjustments for Ratemaking, Other Tariffs, Past Orders, and Other  

6. Administrative and General Expenses 

a) Regulatory Commission Expense 

b) Customer Deposits (see also III.B.4) 

c) Transmission-Related Research and Development 

d) Sporting Event Activities 

e) Outside Services 

f) Correction of Error Relating to Rider EDA 

g) Photovoltaic Pilot Costs 

7. Regulatory Asset Amortization: Unusual Operating Expenses, 

Including Storm Costs  

8. Pension Asset Funding – SERP ADIT Component (see also III.B.2.a) 

9. Income Taxes Other Than Interest Synchronization 

10. Depreciation & Amortization Expense, Including Staff’s Withdrawn 

Proposal Regarding a Future Study (Other than Derivative Impacts) 

11. Staff Proposal for Finding Regarding Non-Inclusion of Rate Case 

Expense in Initial Rates  

12. Gross Revenue Conversion Factor 
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C. Potentially Contested Issues 

1. Administrative and General Expenses 

a) Total 

b) Restricted Stock 

c) Incentive Compensation 

 

As noted in the AG/AARP Initial Brief, AG/AARP witness Brosch proposed removal of 

the portion of incentive compensation expense consisting of ComEd’s share of Annual Incentive 

Program (“AIP”) costs that were originally incurred at Exelon Business Services Company 

(“BSC”) pursuant to a formula driven by Earnings per Share metrics, rather than the permissible 

criteria specified at Section 16-108.5(c)(4)(A) of the Act.  This adjustment is reflected in 

AG/AARP Ex. 1.3, page 4.  A similar adjustment is proposed to eliminate AIP charges to 

ComEd from another affiliated company, Philadelphia Electric Company (“PECO”).  Similar 

adjustments were proposed by Staff witness Ebrey and CUB witness Smith.  Staff Ex. 13.0 at 19; 

CUB Ex. 1.0 Rev. at 55.  An additional adjustment to this expense category appears at line 5 of 

AG/AARP Ex. 1.3, page 4, related to a ComEd incentive program available to “Key Managers” 

that involves the awarding of “Restricted Stock” in Exelon, ComEd’s parent company.  In 2010, 

the Company recorded jurisdictional expenses of $1,921,000 based upon the award of 53,670 

shares to Key Managers and Directors.  ComEd Ex. 4.0 at 23.  In response to an AG data request 

that sought an explanation from the Company of each of the performance criteria employed to 

determine the stock grant amounts for each individual recipient of stock, ComEd objected to 

providing the information on the grounds of relevance and privacy concerns of the individuals 

involved, but noted that “while individual performance may apply in the determination of the 

amount of specific awards, the primary objective of the program is to attract and retain key 

employees.”  AG/AARP Ex. 1.11.   
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In its Brief, ComEd disputes that these adjustments are appropriate, arguing that Staff and 

Intervenor witnesses have inappropriately expanded the scrutiny provided in the Public Utilities 

Act over affiliate transactions pursuant to section 7-101 of the Act and the new formula rate 

statute, Section 16-108.5.  220 ILCS 5/7-101; 16-108.5.  This hollow argument should be 

rejected out of hand.   

As noted in other places in this Brief, ComEd seeks to interpret Section 16-108.5 of the 

Act narrowly when it suits its purposes, but then ignore such a literal interpretation when it seeks 

to modify ratemaking procedures previously adopted by the Commission.
8
  In this docket, the 

Commission is directed to “conduct an investigation of the tariff in a manner consistent with 

the provisions of this subsection (c) and the provisions of Article IX of this Act to the extent 

they do not conflict with this subsection (c).”  220 ILCS 5/16-108.5(c).  “Such review shall 

be based on the same evidentiary standards, including but not limited to, those 

concerning the prudence and reasonableness of the costs incurred by the utility, the  

Commission applies in a hearing to review a filing for a general increase in rates under 

Article IX of this Act.”  Id. (Emphasis added).  ComEd asks the Commission to adopt a 

narrow reading of sections 16-108.5 and 7-101 of the Act, and even an unrelated Commission 

rule concerning affiliate contracts, while ignoring other broader language that specifically 

references the Commission’s review under Article IX of the Act.   

Instead, the Act must be read in its entirety to determine legislative intent.  People v. 

Cardamone, 232 Ill. 2d 504, 512 (2009) (“[W]e consider the statute in its entirety, keeping in 

mind the subject it addresses and the legislature’s apparent objective in enacting it.”); People v. 

Rinehart, 2012 IL 111719 at ¶ 26 (Ill. Jan. 20, 2012) (Under the maxim of in pari material, “two 

                                                 
8
 For example, ComEd seeks changes to allocations of General & Intangible Plant and Property Taxes that are 

inconsistent with Commission practice in prior Article IX rate cases. 
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parts of one statute[] concerning the same subject must be considered together in order to 

produce a ‘harmonious whole.”).  “Words and phrases should be construed, not in isolation, but 

in light of other relevant provisions.”  People v. Rinehart, 2012 IL 111719 at ¶ 26, 356 Ill. Dec. 

759, 767-68 (Ill. Jan. 20, 2012) (citing People v. Beachem, 229 Ill. 2d 237, 243 (2008)). 

ComEd’s claim that the Act regulates the incentive compensation of public utilities, but 

not affiliates is an inapt argument.  The Commission clearly oversees and regulates what charges 

are allocated to ratepayers – affiliate or otherwise.  In this instance, ComEd has made no 

showing, and therefore failed to carry its burden of proof, to support recovery of these affiliate 

company charges of incentive compensation, pursuant to the recovery criteria enumerated in 

aforementioned new formula rate provisions of the Act.  AG/AARP Ex. 1.0 at 47. 

As noted in the AG/AARP Initial Brief, Illinois courts have held that a utility has the 

burden of demonstrating a sufficient nexus between incentive compensation plan measures and a 

benefit to ratepayers in order to be permitted recovery of that expense.  There is ample precedent 

making a benefit to ratepayers a condition upon which the recovery of salary-related expense 

depends.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 Ill.App.3d 510, 517, 

924 N.E.2d 1065 (2
nd

 Dist. 2009) (rehearing denied 2010) (“ComEd”).  In that case, the Court 

affirmed a Commission order that found that ComEd did not demonstrate a sufficient nexus 

between the earnings-per-share portion of the incentive compensation plan and a benefit to 

ratepayers.  ComEd, 398 Ill.App.3d at 518.   

Consistent with this case law, Section 16-108.5(c)(4)(A) of the Act conditions recovery 

of incentive compensation expense in a formula rate setting on evidence that the compensation is 

based on “the achievement of operational metrics, including metrics related to budget controls, 

outage duration and frequency, safety, customer service, efficiency and productivity, and 
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environmental compliance.” 220 ILCS 5/16-108.5(c)(4)(A).  The new statute prohibits recovery 

of incentive compensation expense “that is based on net income or an affiliate's earnings per 

share”.  Id.  The fact that the programs at issue were affiliate programs does not make these 

provisions any less relevant or applicable to this ratemaking proceeding.   The bottom line is that 

the Commission is obligated to disallow from rate recovery expenses – affiliate other otherwise – 

incentive compensation expenses that are related to financial goals, rather than the provision of 

specific customer benefits such as the ones enumerated in Section 16-108.5(c)(4)(A).  

Reaching for some semblance of a defense of their request for cost recovery, ComEd 

argues that BSC “provides many essential business services to ComEd… .”  ComEd Ini. Br. at 

63.  But the kind or quality of services provided to ComEd by BSC is not the point.  What is at 

issue is whether incentive compensation expense (not the other services provided by BSC) 

should be allocated to ratepayers.   

As noted by Mr. Brosch, incentive compensation that is paid in shares of stock, rather 

than cash, should be viewed as fundamentally driven by financial rather than operational metrics, 

since the value of such shares is tied most directly to the financial performance of the business 

rather than to measurement of the quality of service provided to customers.   AG/AARP Ex. 1.0 

at 49.  Moreover, the notion that an incentive compensation expense should be recoverable 

because it is designed to retain employees – the argument offered by ComEd witness Fruehe
9
 -- 

is an argument that could be applied to any kind of employee compensation, and one that has 

been specifically rejected by the Appellate Court in the above-cited ComEd decision, calling 

                                                 
9
 In response to the AG/AARP-proposed adjustment, ComEd witness Martin Fruehe testified that he disagreed with 

Mr. Brosch’s rationale for disallowing the expense, claiming that the stock-based form of this compensation should 

not matter “…as long as it meets the goal of retaining key individuals.”  ComEd Ex. 13.0 at 18.  Mr. Fruehe, 

however, offered no new information that might support Commission inclusion of stock-based compensation as an 

operating expense.   
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such an alleged nexus to customer benefit “too remote.”  See ComEd, 398 Ill.App.3d at 518.  In 

short, the Company’s rationale hardly meets the specific criteria for incentive compensation cost 

recovery specified in Section 16-108.5(c)(4)(A) of the Act.   

 The little detail that has been provided by the Company to explain this program suggests 

that the compensation is tied to financial goals or to retain employees.  The Company failed in its 

burden of proving the requested incentive compensation should be recovered in rates.  For these 

reasons, Mr. Brosch’s proposed adjustments related to incentive compensation, detailed in 

AG/AARP Ex. 1.3, page 4, should be adopted.     

d) Perquisites and Awards 

 

 As noted in the AG/AARP Initial Brief, AG/AARP Ex. 1.3 reflects an “Adjustment to 

Awards and Perquisites” that includes a normalization of the much higher than average 

Retention Awards paid to Company employees (at lines 1 through 8), a 50% reduction in 

discretionary Performance Based Awards, and full removal of  Other Stock Awards and 

Perquisites.  These specific adjustments were in fact calculated by ComEd in response to AG 

data request 4.08, a request that quantified the effect of applying the Commission’s adjustment 

made to ComEd’s perquisites and awards in ICC Docket No. 10-0467.  See AG/AARP Ini. Br. at 

57-59; AG/AARP Ex. 1.11.  Staff witness Ebrey and CUB witness Smith offered similar 

adjustments.  See Staff Ex. 1.0 at 14-17; CUB Ex. 2.0 at 40-43. 

In their Initial Brief, ComEd argues that the AG/AARP/CUB/Staff adjustments should be 

rejected because 1) costs of these awards will tend to even out over time; 2) customers benefit 

from awards designed to incite performance above expectations and provide excellent customer 

service and 3) the awards aid in retaining good employees.  ComEd Ini. Br. at 67.   This 

explanation, based on Mr. Fruehe’s testimony, does not support rejection of the proposed 
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adjustments.  As noted in the AG/AARP Initial Brief, the Performance Based amounts 

adjustment provides for an appropriate 50/50 sharing of these costs, consistent with the evidence 

that shareholders benefit from these programs.  The Other Stock Awards adjustment 

appropriately recognizes the financial performance connection to stock compensation, and the 

lack of discernible ratepayer benefit associated with these expenses.   

 While the Company offers that if the Commission accepts the proposed adjustments, 

“App 7 of the formula rate template should be revised to include such normalization by 

removing costs from operating expense and adding a calculation of the four year average of the 

retention,” this proposal should be rejected.  ComEd Ini. Br. at 67.   These excessive retention 

bonus awards should be adjusted to set inception rates for ComEd at a reasonable and 

normalized level.  Mr. Brosch explained that this does not mean that the Company should not be 

allowed future recovery of these 2010 costs.  Rather, inclusion of a more reasonable and normal 

cost level at this time will not create unduly large reconciliation differences in future proceedings 

when costs are presumably at more normal levels.  AG/AARP Ex. 3.0 at 34. 

 AG/AARP witness Brosch explained that ComEd paid retention bonuses to employees in 

2010 that were much larger than in any recent prior year.  In order to ensure that ratepayers are 

not financing extraordinary levels of incentive compensation, it is appropriate and necessary to 

normalize the retention bonuses of $4.3 million that were recorded in 2010 even though all of 

ComEd’s expenses will be subject to reconciliation and true-up in future proceedings.  ComEd’s 

proposal of simply adding in a calculation of the four-year average does not go far enough to 

establish a normalized level of the expense.  If large and unusual amounts of Retention Awards 

are not consistently normalized, customers will be burdened with excessive rates until the future 
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date when reconciliation and true-up calculations are performed and allowed to impact approved 

rates.  AG/AARP Ex. 1.0 at 47.   

 ComEd witness Fruehe opposes the Other Stock Awards and Performance Based 

adjustments, arguing that the Other Stock Awards aid in the retention of talented employees and 

that Performance Based Awards are tied (at least in part) to customer service goals.  As noted 

above, the adjustment provides for a 50/50 sharing of plans that are in part tied to customer 

service goals.  The claim that recovery should be permitted for Other Stock Awards because the 

program helps retain talented employees is an argument that has been specifically rejected by the 

Appellate Court in the above-cited ComEd decision, calling such an alleged nexus to customer 

benefit “too remote.”  See ComEd, 398 Ill.App.3d at 518. 

Finally, ComEd argues that proper normalization would need to occur every year of the 

formula rate period and not just this year as proposed by AG/AARP and CUB.  ComEd Ini. Br. 

at 67.  The Company opines that CUB’s and AG/AARP’s proposal to reduce the retention award 

“without allowing for revision of the formula rate template would not allow ComEd to recover 

its reasonable and prudent expenses in future years, and should be rejected.”  This, too, is a 

strawman argument.  Future rate filings will be subject to Commission review, such that if any 

additional normalization is then necessary, it can be presented to and considered by the 

Commission at that time. 

 In sum, Mr. Brosch’s adjustment that includes a normalization of the much higher than 

average Retention Awards paid to Company employees (at lines 1 through 8), a 50% reduction in 

discretionary Performance Based Awards, and full removal of  Other Stock Awards and 

Perquisites should be adopted. 

e) W&S Allocator Calculation (see also III.C.2.b.2) 

f) Charitable Contributions 
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ComEd seeks to charge consumers $5.995 million for charitable contributions.  ComEd 

Ini. Br. at 70.  In resisting the Staff recommendation to limit the scope of contributions that are 

included in consumer rates, ComEd argues that “courts give general welfare legislation a liberal 

construction “to help it accomplish its highly beneficent objectives.” See 3A Sutherland 

Statutory Construction § 73:1 (7th ed.) (“No rule of statutory construction is more readily 

applied by the courts than that public statutes dealing with the welfare of the whole people are to 

have a liberal construction.”).  Id. at 71-72.  The problem with ComEd’s reference to statutes that 

deal with “the welfare of the whole people” is that the law in question does not provide “welfare 

for the whole people.”  Rather, Section 9-227 allows a utility to pick and choose where to direct 

its charitable giving and to collect an equal amount from the public.   

 In most jurisdictions, including on the FERC Form 1, corporate charitable giving is not 

included in consumer rates.  CUB Ex. 3.0 at 46.  As a result, in the absence of Section9-227, 

shareholder rather than ratepayers cover the cost of charitable giving.  Therefore, Section 9-227 

should be viewed as benefiting shareholders -- not as welfare legislation.   Further, while some 

members of the public benefit from the utility’s corporate contributions (and as shown by the 

Staff analysis, not all of the benefits are even in Illinois or in ComEd’s service territory), all of 

ComEd’s customers pay.   Section 9-227 should not be liberally construed as welfare legislation 

enacted to assist the public. 

 In Adams v. Northern Ill. Gas Co., 211 Ill. 2d 32 (2004), the Court discussed how the 

Public Utilities Act should be construed.  The Court noted that the Public Utilities Act is in 

derogation of common law and continued:   

Further, a court cannot construe a statute in derogation of the common law 

beyond what the words of the statute expresses [sic] or beyond what is necessarily 

implied from what is expressed. In construing statutes in derogation of the 
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common law, a court will not presume that an innovation thereon was 

intended further than the innovation which the statute specifies or clearly 

implies. Russell v. Klein, 58 Ill.2d 220, 225, 317 N.E.2d 556 (1974); Cedar Park 

Cemetery Ass'n v. Cooper, 408 Ill. 79, 82–83, 96 N.E.2d 482 (1951); Illinois–

American Water Co. v. City of Peoria, 332 Ill.App.3d 1098, 1105, 266 Ill.Dec. 

277, 774 N.E.2d 383 (2002) (“Although the [Public Utilities] Act is in derogation 

of the common law and is to be strictly construed in favor of those sought to be 

subjected to its operation, the Act will not be extended any further than what the 

language of the statute absolutely requires by its express terms or by clear 

implication”). Illinois courts have limited all manner of statutes in derogation 

of the common law to their express language, in order to effect the least—

rather than the most—change in the common law. See, e.g., Bush v. Squellati, 

122 Ill.2d 153, 119 Ill.Dec. 366, 522 N.E.2d 1225 (1988) (interpreting 

Ill.Rev.Stat.1985, ch. 40, par. 607(b)); Bagcraft *70 Corp. v. Industrial Comm'n, 

302 Ill.App.3d 334, 235 Ill.Dec. 736, 705 N.E.2d 919 (1998) (interpreting 820 

ILCS 305/11 (West 1996)). 

 

211 Ill.2d at 68-69 (emphasis added).  The Commission should reject the notion that Section 9-

227 should be liberally construed.  On the contrary, it would be limited as recommended by Staff 

to its “express language, in order to effect the least – rather than the most – change in the 

common law.”  Id.   

 The extent to which Section 9-227 changes common law and common practice is 

demonstrated by the fact that in most jurisdictions, including at the FERC, utilities cannot 

include their charitable giving in consumer rates.  Further, ComEd’s affiliates, both regulated and 

unregulated, do not charge consumers for their charitable giving.  Yet, they too make charitable 

contributions at roughly the same level as ComEd in Illinois, indicating that there is little if any 

incremental benefit to the public in Illinois resulting from Section 9-227.  CUB Ex. 3.0 at 47-49.   

 Section 9-227 is not “welfare” legislation, and should not be liberally construed as 

ComEd suggests to include any and all contributions to not-for-profit organizations.  On the 

contrary, it is a statute in derogation of common law and common practice that effectively 

enhances the utility’s earned return on equity by charging consumers for contributions that 
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shareholders would pay in the absence of the statute. Id. at 46.  Section 9-227 should be strictly 

construed to provide the utility with no more of a benefit than the words plainly allow. 

g) Advertising Expense 

2. Depreciation and Amortization Expense (Derivative Impacts) 

3. Taxes Other Than Income, Including Property Taxes 

 

 ComEd argues in its Brief that its proposal to change the established procedures that were 

used to allocate property taxes between the FERC transmission and ICC delivery service 

jurisdictions in prior Illinois rate cases and instead use a “net plant” allocator “will provide 

consistency with ComEd’s FERC-jurisdictional Transmission Formula Rate (“TFT”) and better 

reflect the overall relationship between the investments made in transmission and distribution.”  

ComEd Ini. Br. at 76.   As noted in the AG/AARP Initial Brief, this change in allocation 

methodologies increases the Company’s tax expense by $3.345 million. AG/AARP Ex. 1.0 at 43.  

ComEd argues that Illinois case law provides that the Commission may decide an issue 

differently in two cases if it has a reasonable basis for doing so and does not act in an arbitrary 

and capricious manner.  ComEd Ini. Br. at 77. 

 While ComEd correctly cites Illinois case law, it has failed to provide the Commission 

with that “reasonable basis” for changing its allocation methodologies.  While ComEd calls its 

proposal “a refinement in the methodology,” the Company provides a less than persuasive reason 

for changing the property tax allocation methodology that results in significantly increased 

revenue requirements for its delivery service customers if adopted.  The Company claims that 

“the real estate tax allocation method applied in Docket 10-0467 did not necessarily produce a 

more accurate jurisdictional allocation than what ComEd has proposed in this instant 

proceeding,”
10

 but the use of the language “not necessarily” betrays less than certainty on the 

point.  In addition, the Company claims that “the Net Plant Allocator better portrays the overall 

                                                 
10

 ComEd Ex. 12.0 at 31. 
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relationship between the overall investments made in transmission and distribution plant,”
11

 but 

never details why that is so.   

 The Company’s request on this issue, as noted above, represents a shift in Commission 

procedure that significantly increases the revenue requirement customers are being asked to pay.  

The evidence relied on to justify such a change must be more compelling than the Company’s 

belief that the previously Commission-approved methodology “is not necessarily” a more 

accurate allocation methodology.  The Company failed to provide the Commission with 

substantial evidence that this shift in allocation methodologies is needed or that it will not 

recover its expenses associated with these taxes absent the change.  The Commission should 

adopt Mr. Brosch’s adjustment, also proposed by CUB witness Ralph Smith, which would 

reduce ComEd’s proposed jurisdictional allocation of property taxes by $3.345 million, 

consistent with the jurisdictional allocation method and findings of Docket No. 10-0467. 

AG/AARP Ex. 1.0 at 43; CUB Ex. 1.0 at 58; AG/AARP Ex. 3.0 at 31. 

4. Regulatory Asset Amortization: IEDT 

5. Pension Costs 

a) Pension Asset Funding 

b) Pension Expense 

6. Income Taxes: Interest Synchronization 

7. Other 

 

VI. RATE OF RETURN 

A. Overview, Including Overall Cost of Capital 

B. Capital Structure 

1. Year End/Average Year Capital Structure 

2. Long-term Debt and Equity Adjustment Regarding CWIP Accruing 

AFUDC 

3. Equity Adjustment Regarding ComEd of Indiana 

4. Common Equity Ratio/Cap Limit 

5. Subsequent Procedure/Process Re: Capital Structure Issues 

6. Other 

C. Cost of Capital Components 

1. Cost of Short-Term Debt 

                                                 
11

 ComEd Ex. 21.0 at 21. 
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2. Cost of Credit Facilities 

3. Cost of Long-Term Debt 

4. Cost of Common Equity 

 

VII. COST OF SERVICE AND RATE DESIGN 

A. Studies Submitted Pursuant to 2010 Rate Case Order 

B. Rate Design, Including Upcoming Docket 

 

As noted in the AG/AARP Initial Brief, the new formula rate statute requires that the rate 

design in this case be consistent with the Commission’s most recent rate order, in this case the 

order entered in ICC Docket No. 10-0467.  The statute states: 

Until such time as the Commission approves a different rate design 

and cost allocation pursuant to subsection (e) of this Section, rate 

design and cost allocation across customer classes shall be 

consistent with the Commission's most recent order regarding the 

participating utility's request for a general increase in its delivery 

services rates. 

 

220 ILCS 5/16-108.5(c).  Staff witness Peter Lazare analyzed the Company’s filed rates and 

uncovered inconsistencies with the Commission’s rate design directives related to the Residential 

and Watt Hour customer classes in the Commission’s Final Order in ICC Docket No. 10-0467, 

ComEd’s last rate case.  In its 10-0467 Order, the Commission stated: 

In an effort to gradually move towards more realistic cost 

causation and to avoid rate shock, the Commission concludes that 

the use of volumetric charges be reduced so that they recover 50% 

of fixed delivery service costs. 

 

Order of May 24, 2011 at 232.   

Specifically, Mr. Lazare reviewed both the Commission’s rate design directives in that 

Order and the Company’s filed rate tariffs and determined that the Company’s proposed (and 

current) rates recover an excessive amount of costs through the fixed portion of the bill.  Mr. 

Lazare explained that since rates for these customers consist of volumetric and fixed customer 

and meter charges, the decision that volumetric charges recover 50% of fixed delivery costs 
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means that fixed customer and meter charges should recover the remaining 50% of fixed delivery 

costs.  Staff Ex. 9.0 at 9.  In order to correct this inconsistency with the Docket 10-0467 

Commission Order, Mr. Lazare recommended that the Commission approve a set of customer 

and meter charges that collectively recover 50% of fixed costs only, and thereby establish 

variable charges that represent a true 50% of Company fixed costs. Id. at 11.  These alternative 

rates are provided in Staff Ex. 9.02, attached to Mr. Lazare’s Direct testimony.  In that exhibit, 

Mr. Lazare set the customer charges for Residential and Watt Hour customers to recover 50% of 

revenues net of Distribution Taxes which ComEd, importantly, has specifically identified as 

variable costs in response to discovery.  Staff Ex. 9.0 at 12, citing Company Response to AG 

4.16. 

In response to Mr. Lazare’s recommendation, the Company argues that 1) compliance 

rates were timely filed last May and approved by the Commission and the rates were found to be 

compliant; 2) the rates were consistent with the Proposed Order; and 3) Staff’s recommendation 

misconstrues the Commission’s 2010 rate order and is inconsistent with the Commission’s stated 

interest in reducing reliance on volumetric rates. ComEd Ini. Br. at 107-108.   

ComEd’s arguments are not persuasive, and should be rejected.  First, as noted in the 

AG/AARP Initial Brief, not all of ComEd’s costs (currently recovered through fixed charges) are 

fixed costs. Some system costs (now being recovered through the fixed portion of customer bills) 

are considered variable, as specifically identified by the Company.  Mr. Lazare explained that the 

Company has identified two cost components that it considers to be variable costs: the Illinois 

Electricity Distribution Tax (“IEDT”) and the IEDT component of Uncollectible Accounts.  ICC 

Staff Ex. 9.0 at 10, citing ComEd’s Response to AG data request 4.16. In its Order of May 24, 
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2011 in Docket No. 10-0467, the Commission’s 10-0467 Order directly discusses the recovery of 

costs associated with distribution taxes and concludes as follows: 

The Commission agrees with Staff that since the IEDT is related to 

usage, cost causation principles would argue for recovery through 

a per-kWh charge from all customers. 

 

ICC Docket No. 10-0467, Order of May 24, 2011 at 285.  Mr. Lazare explained that because the 

Commission considers the IEDT “related to usage,” it should not be considered a fixed cost for 

the purpose of determining customer charges.  Accordingly, customer charges should be based 

on recovering 50% of remaining costs that are regarded as fixed costs for both the Residential 

and Watt Hour classes.  Id. at 10.   

 Second, the fact that ComEd filed its rates on time and were approved does not create 

some kind of statute of limitations on ensuring rates comply with Commission orders.  Mr. 

Lazare has clearly demonstrated that the Company’s rate design tariff in this case does not 

comply with the Commission’s specific directive to establish rates that reflect recovery of 50% 

of fixed costs through the variable charges for the Residential and Watt Hour classes, as 

articulated in its Order of May 24, 2011 in Docket No. 10-0467.  Simply because Staff failed to 

catch ComEd’s error when ComEd filed its compliance tariffs in late May of 2011 does not 

justify permitting tariffs that do not comply with a Commission Order to continue.   

Third, as noted above, new Section 16-108.5(c) could not be clearer in its mandate that 

the rate design in a formula rate proceeding be consistent with the Commission’s last rate order.  

220 ILCS 5/16-108.5(c). 

Finally, as Staff points out in its Initial Brief, ComEd raised these same concerns in its 

Brief on Exceptions in Docket No. 10-0467about volumetric charges increasing under the 
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interpretation Mr. Lazare concludes was intended by the Commission’s language in its May 24, 

2011 Order.  At the time, ComEd wrote: 

Moreover, while Dr. Hemphill testified that ComEd currently 

recovers 37% of the distribution revenue it receives in serving 

residential customers through the application of fixed charges, a 

chart in his Direct Testimony shows that this number varies among 

the four residential classes, with multi family customers without 

electric space heat at 50% of distribution revenue from that class 

being recovered through fixed charges. See Hemphill Dir., ComEd 

Ex. 14.0 Rev., 11:231. Thus, for these customers, a 50% SFV, as 

called for in the Proposed Order, does not represent any movement 

toward increasing the recovery of fixed costs through fixed 

charges, which the analysis argues is desirable.  For the Watt-Hour 

Delivery Class, the Alternative Exemplar Rate Design in ComEd 

Ex. 73.3, which the Proposed Order adopts for rate design 

purposes, shows that, without SFV, the revenues from the 

application of the customer charge and standard metering service 

charge would be $13,783,319 and $3,155,777, respectively. The 

sum of these two amounts is $16,939,096, which is the amount of 

revenue that would be recovered through the application of fixed 

charges. Dividing this $16,939,096 by the total revenue recovered 

from the Watt-Hour Delivery Class, which is $27,760,650, shows 

that ComEd would recover 61% of its total delivery costs 

attributable to the Watt-Hour Delivery Class through fixed charges 

without the SFV rate design. ComEd Ex 73.3 at page 2, ECOSS-

Based Revenue Section Column D Revenue and Column E Total 

Revenue. For this delivery class, the 50% SFV approved in the 

Proposed Order represents a step backward, and movement away 

from more accurate pricing.  As mentioned previously, ComEd 

proposed to recover 60%, 70%, and finally 80% of its delivery 

service costs attributable to residential and watt-hour customers 

through the application of fixed charges in the first year, second 

year, and thereafter, respectively. These percentages would apply 

to all costs, not just fixed costs. However, as adopted in the 

Proposed Order, the 50% SFV rate design appears to only apply to 

fixed costs, not to total delivery costs. The Proposed Order offers 

no justification for this departure from ComEd’s proposal. Worse, 

the statement, “the Commission concludes that the use of 

volumetric charges be reduced so that they recover 50% of fixed 

delivery service costs,” (id. at 218) excludes recovery of variable 

costs from the volumetric rate, which is clearly an error. Even if, 

arguendo, the Commission were to conclude that SFV should 

apply only to fixed costs (which the Commission should not), then 
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the volumetric portion of the rates must recover a share of fixed 

costs and all variable costs. 

 

ComEd Brief on Exceptions, ICC Docket No. 10-0467 at 91-93.  The Commission, as it turned 

out, did not modify the language ComEd asked be changed.  A similar request in ComEd’s 

Application for Rehearing in the case was also denied.  See ComEd Application for Rehearing, 

pp. 28-29.  Nevertheless, ComEd appears to have based charges for the two classes on total costs 

rather than fixed costs, in direct conflict with the Commission order in this case.  See Staff Ini. 

Br. at 98; Staff Ex. 20.0 at 13. 

 The Commission should order ComEd to modify its rate design for the formula rates set 

in this case, consistent with the recommendation of Staff witness Lazare and Section 16-108.5(c) 

of the Act, to ensure that customer rates truly reflect the rate design approved in the last 

Commission ComEd rate order.   

C. Embedded Cost of Service Study, Including Distribution Losses 

 

VIII. ADDITIONAL FORMULA / TARIFF ISSUES 

A. Tariff Issues 

1. Separate Statement of Earnings Collar Effect 

2. Calculation of Increases for Three-Year Report 

3. Other 

B. Ratemaking Process and Filing Issues 

1. Access to Information re Formula Rate Filing 

2. Triggers for Hearing on Certain Operating Costs 

3. Performance Condition for Incentive Compensation Costs 

4. Other 

C. Reconciliation 

1. Average Rate Base Proposals (see also III.C.1) 

 

In ComEd’s proposed reconciliation formula, ComEd would use the “year-end” rate base 

to determine the “actual” rate base for purposes of the reconciliation.  However, Staff, 

AG/AARP, IIEC, and CUB all agree that the formula needs to be corrected so that in the 

reconciliation calculation, consumers are only asked to pay the cost of capital for the average rate 
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base for the year.  See, e.g., Staff Ini. Br. at 99 ff;  AG/AARP Ini. Br. at 65 ff; CUB/City of 

Chicago Ini. Br. at 41 ff.   As Staff explained, average rate base “is more representative of the 

actual plant balances in service throughout the year, and more closely matches actual costs incurred 

during the year to the actual plant in service during the year.”  Staff Ini. Br. at 102.  Average rate 

base reflects the fact that plant additions grow throughout the year, and that the year-end balance is 

cumulative of all of the investments made during that year.  If consumers were required to pay the 

cost of capital on the cumulative year-end rate base amount, their costs would erroneously assume 

that the January 1 rate base was as high as the December 31 rate base.  Given the Company’s 

obligations to invest $2.6 billion under Section 16-108.5(b), it is expected that the Company’s 

investments will grow throughout the year, and that rate base will be higher at year-end than at the 

beginning of the year.  See AG/AARP Ex. 1.0 at 10-11.  ComEd’s proposal to use year-end rate base 

in the reconciliation will consistently overstate the Company’s reconciliation revenue requirement.   

 ComEd argues that the use of average rate base in the reconciliation formula is “unlawful” 

under Section 16-108.5(d)(1).  ComEd Ini. Br. at 115.  ComEd’s arguments do not correspond to the 

actual language used in the statute.  Section 16-108.5(d)(1) directs that the Company’s filing: 

shall conform to the following requirements and include the following information:  

(1) The inputs to the performance-based formula rate for the applicable rate year shall 

be based on final historical data reflected in the utility’s most recently filed annual 

FERC Form 1 plus projected plant additions and correspondingly updated 

depreciation reserve and expense for the calendar year in which the inputs are filed.  

The filing shall also include a reconciliation of the revenue requirement  that was in 

effect for the prior rate year (as set by the cost inputs for the prior rate year) with the 

actual revenue requirement  for the prior rate year (as reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year).   

 

(emphasis added.)  Nowhere in this section are the words “year-end” used or even implied.  Rather, 

the language refers to “historical data” and “cost inputs,” generally referring to the many costs 

included in the FERC Form 1.  Given the size and complexity of the FERC Form 1 report, if the 

drafters of Section 16-108.5 wanted to limit the Commission to using year-end rate base in the 
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reconciliation calculation, it was incumbent upon them to say so.  The use of the term in the last 

parenthetical, referring to the “applicable FERC Form 1 that reports the actual costs for the prior rate 

year,” authorizes the Commission to use the FERC Form 1 data to determine the actual costs for the 

year.  The statute was not drafted to limit the Commission’s ability to determine which cost inputs 

most accurately reflect the prior year’s actual costs, and as demonstrated above and by other parties, 

the “actual costs” requires the use of an average rate base in the reconciliation to avoid over-charging 

consumers the cost of capital before the capital was actually spent.  ComEd’s argument that use of 

the year-end rate base is mandated by statute is without foundation, would contradict the directive 

that the reconciliation determine “actual costs,” and is wrong. 

 In addition to arguing, erroneously, that the drafters of the law directed that year-end rate 

base be used in the reconciliation, ComEd argues that the using the average rate base “is behind the 

times, at every step.”  ComEd Ini. Br. at 114-116.  ComEd argues that “regulatory lag is only 

reduced and not eliminated by the formula rate process, and the average rate base proposal would 

only increase and perpetuate under-recovery.”  Id. at 116.  ComEd’s apparent unhappiness with 

the timing of the statutory rate adjustments does not justify charging consumers more than the 

“actual” cost of service during the reconciliation year. 

 AG/AARP laid out the many steps and the timing of the annual rate changes created by 

Section 16-108.5 in their Initial Brief.  AG/AARP Ini. Br. at 3-4.  To repeat, that process 

envisions the following process: 

Filing Year Revenue requirement  Year Effective Date 

Nov. 2011 2011 Revenue requirement  Year, based on 

historical 2010 FERC Form 1 data plus 2011 

plant additions and depreciation 

June 1, 2012 

May 1, 2012 2012 Revenue requirement  Year, based on  

(1) historical 2011 FERC Form 1 data  

(2) plus 2012 plant additions and 

depreciation  

(3) Reconciliation of 2011 revenue 

January 1, 2013 
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requirement  and 2011 actual costs 

revenue requirement  

May 1, 2013 2013 Revenue requirement  Year, based on  

(1) historical 2012 FERC Form 1 data  

(2) plus 2013 plant additions and 

depreciation  

(3) Reconciliation of 2012 revenue 

requirement  and 2012 actual costs 

January 1, 2014 

 

 ComEd argues that the use of an “average rate base” to determine the actual costs for the 

reconciliation of the prior year, or inception, revenue requirement  “makes no sense from the 

perspective of when filings are made, which periods they involve, and when rates and 

reconciliation adjustments go into effect.”  ComEd Ini. Br. at 115.  ComEd may not be happy 

with the timing of the many filings and revenue requirement reviews contained in the new law, 

but the Commission is not at liberty to rewrite the law to suit the timing ComEd would prefer.  

Further, the delay between when the reconciliation is collected (e.g. 2013) and when the costs 

were incurred (e.g. 2011), does not justify inflating the calculation of the “actual” rate base and 

“actual” costs, which are to be used for the reconciliation.  The cost of any delay associated with 

when the reconciliation is included in rates is addressed in the statute as follows: 

Any over-collection or under-collection indicated by such reconciliation shall be 

reflected as a credit against, or recovered as an additional charge to, respectively, 

with interest, the charges for the applicable rate year. 

 

220 ILCS 5/16-108.5(d)(1).  The statute provides that ComEd is made whole for the delay 

between when the costs are incurred and when they are paid by consumers through the payment 

of interest.  The delay in recovering the reconciliation  does not justify overcharging consumers 

in the reconciliation by using year-end rate base, which over charges consumers for the cost of 

capital as if the higher year-end investments were in place the full 12 months of the year. 
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 As noted in AG/AARP’s Initial Brief, the People do not object to the use of year-end rate 

base in setting the inception revenue requirement, which is based on historical data plus plant 

additions.  Year-end data for the previous year can reasonably be carried forward for the 

subsequent year for rate making purposes, particularly when the rate base is further adjusted for 

plant additions in the subsequent year.  This will occur for the new revenue requirement  each 

year, and addresses regulatory lag.  However, the reconciliation has a very definite purpose:  to 

determine the actual, historical costs of the prior rate year.   

In addition to the language quoted above, Section 16-108.5 emphasizes that the 

reconciliation is meant to reflect the actual costs for the relevant, historical period.  It explicitly 

provides that: 

Notwithstanding anything that may be to the contrary, the intent of the reconciliation is to 

ultimately reconcile the revenue requirement reflected in rates for each calendar year, 

beginning with the calendar year in which the utility files its performance-based formula 

rate tariff pursuant to subsection (c) of this Section, with what the revenue requirement 

would have been had the actual cost information for the applicable calendar year been 

available at the filing date. 

 

220 ILCS 5/16-108.5(d)(1).  The use of an average rate base is appropriate in the calculation of 

what the revenue requirement would have been had the actual cost information for the applicable 

calendar year been available at the filing date.  AG/AARP Ex. 4.0, at 13.  It would be 

unreasonable and unfair to consumers as well as inconsistent with the statute to ignore the actual 

data for the prior year and the growth of rate base over the year, under the guise of addressing 

regulatory lag.   The use of average rate base in the reconciliation will not “perpetuate cost 

under-recovery,” as ComEd claims, but will accurately reconcile the revenue requirement based 

on the prior year’s FERC Form 1 with the revenue requirement based on the actual, annual cost 

data in the applicable year’s FERC Form 1. 



56 

 

 Surprisingly, ComEd tries to support its argument for the use of year-end rate base by 

citing traditional ratemaking principles, arguing that “the timeline associated with the formula 

rate process is more akin to a historical test year, where a year-end rate base is used.”  ComEd 

Ini. Br. at 116.  ComEd asserts at the outset that setting rates through a “formula rate with annual 

updates and revenue requirement reconciliations is fundamentally different” from prior 

Commission rate cases.  Id. at 1.   And indeed, the key difference between a traditional rate case 

and ComEd’s formula rate process is that rates are set every year, and reviewed (or reconciled) 

every year.  This is fundamentally different from a traditional rate case that sets a revenue 

requirement that remains in effect indefinitely until a new revenue requirement  is set.  The fact 

that traditional rate cases set rates prospectively even when a historical test year is used, and 

those rates are not subject to later review, justifies the use of year-end rate base.  The 

reconciliation is an entirely different process, and its intent is not to set rates prospectively, but to 

retroactively calculate a revenue requirement based on actual, historical cost of service.  

ComEd’s reliance on “traditional ratemaking principles” to inflate the historical (or 

reconciliation) cost of capital by the use of a year-end rate base is erroneous and should be 

rejected.   

 AG/AARP request that the Commission change the formula submitted by ComEd to use 

the average rate base for the year so that the reconciliation of the prior rate year (or inception rate 

year) uses the actual FERC Form 1 data applicable to the entire rate year. 

2. Interest Rate Proposals 

 

 As discussed above, the ratemaking process established by the drafters of Section 16-

108.5 involves two reviews of each year’s rates – when the inception revenue requirement  is set 

based on historical FERC Form 1 data and when the revenue requirement  is reconciled with 
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actual costs a year later.  The statute directs that any over- or under- recoveries identified in the 

reconciliation be subject to “interest.”   220 ILCS 5/16-108.5(d)(1).   Although the statute is very 

specific about how to calculate the cost of equity, id. at 16-108.5(c)(3), it leaves the 

determination of the interest rate applicable to the reconciliation of over- or under- recovery 

undefined. By contrast, the statute specifies the “long term debt cost of capital” for the 

investment return on pension assets net of deferred tax benefits and allows certain costs to be 

amortized over a five year period “provided that any unamortized balance shall be reflected in 

rate base.”  220 ILCS 5/16-108.5(c)(4)(D)& (F).  The statute left to the Commission the 

authority to set the interest rate on the reconciliation when it establishes the formula processes. 

 ComEd argues that the weighted average cost of capital should be applied to the 

reconciliation amount.  ComEd Ini. Br. at 117.  Other than asserting that the “intent of the statute 

is to provide for a formula rate that recovers the actual costs of delivery service,” however, 

ComEd does not cite to any provision of Section 16-108.5 to support its position.  Id. at 118.  

Clearly the short term, guaranteed nature of the reconciliation recovery should not be equated 

with long term plant investment.    

 It is undisputed that Section 16-108.5 will enable ComEd to change its rates every year to 

keep up with increased investment, and that the annual, retrospective reconciliation gives it a 

new tool to promptly recover all of its costs from consumers.  Notwithstanding Staff witness 

Phipps testimony that the annual reconciliation amounts are not subject to the same risks as rate 

base assets, ComEd would ignore the conditions specific to the reconciliation and subsume that 

very specific cost recovery process into ComEd’s overall capital needs.  ComEd Ini. Br. at 119.  

This is unreasonable and ignores the very real advantage that Section 16-108.5 provides.   
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 Despite that fact that ComEd will annually adjust its revenue requirement and then 

reconcile each year’s revenue requirement the following year, ComEd questions the short term 

nature of the reconciliation recovery, arguing that “receipt of the true up revenues … will not be 

complete until approximately three years after the start of the calendar year.”  ComEd Ini. Br. at 

117-118.   This argument should be rejected as over-reaching.  ComEd is not entitled to recover 

interest on the total year’s costs from the “start of the calendar year” as that would have 

consumers provide a return on money before it is spent.  ComEd’s suggestion that the lag is 

approximately three years is inconsistent with when the reconciliation costs are actually known, 

and recovered. 

 The formula rate structure established in the new law effectively allows annual rate 

changes and as a result reduces regulatory lag considerably.  Annual costs are accumulated in the 

FERC Form 1, and recovered the following year along with projected plant additions.  If the 

revenue requirement does not exactly match the actual revenue requirement, the Company can 

charge consumers the difference the year after that determination is made.  This is a short term 

process, and provides for “more timely and adequate cost recovery” than traditional ratemaking. 

ComEd Ini. Br. at 2.  The revenue lag inherent in this process is not significant, especially in 

comparison to prior ratemaking procedures.  However, it is unreasonable to expect that there will 

be no lag between the time the revenue requirement is determined and when costs are collected, 

and to treat the short period of delay as if it raised the same risks and capital costs as plant and 

infrastructure investment. 

 As indicated in AG/AARP’s Initial Brief, the known reconciliation balance will be 

collected within the year following the determination of the reconciliation amount.  This will not 

require permanent funding or additional equity financing like the long term assets ordinarily 
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require.  See AG/AARP Ex, 1.0 at 17.  The interest rate on the reconciliation amounts should not 

be inflated by treating them like long term assets. 

 ComEd argues that its capital structure would have to be adjusted to account for the use 

of short term interest rate for the reconciliation to avoid double counting.  This ignores that rate 

base and capital structure are historical values, accumulating over time.  By contrast, the 

reconciliation balance represents financing at the margin.  Only incremental sources of capital 

would be needed for the short time between when the costs in excess of the revenue requirement  

are incurred and the reconciliation of those costs. These incremental costs are not expected to be 

great, and should not incur the higher long term or equity cost of capital. 

 AG/AARP witness Brosch recommended that the cost of short term debt be applied to the 

net of income tax balance associated with reconciliation balance.  AG/AARP Ex. 3.0 at 12. 

AG/AARP do not object, however, to the use of the customer deposit rate recommended by the 

Staff.  Both the short term rate and the customer deposit rate properly reflect the low cost nature 

of the guaranteed, short term reconciliation recovery mechanism and are fair to both consumers 

and to the Company.  A higher interest rate, such as the weighted overall cost of capital that 

includes costly equity, is inconsistent with the nature of the reconciliation.  A lower interest rate 

will also create an incentive to set the inception revenue requirement as close as possible to 

actual costs.
12

 

3. Regulatory Asset/Deferred Expense Recommendation 

 

As noted above, AG/AARP witness Brosch recommends that the short term interest rate 

be applied to the net of income tax balance associated with the reconciliation balance.  ComEd 

                                                 
12

  ComEd has admitted that adjusting rate base for the accumulated deferred income taxes (ADITs) associated with 

bonus depreciation “would make the rate base closer, as to this one item standing alone, to the actual 2011 rate 

base.”  ComEd Ini. Br. at 44.  Yet, ComEd opposes making that adjustment because less meaningful adjustments are 

not also being made.  Id. 



60 

 

argues that the income tax effect of the reconciliation should be ignored, and that consumer rates 

should reflect the after tax effect of the reconciliation despite the fact that the Company will not 

pay income taxes on the reconciliation amount until the subsequent year.   

 ComEd also suggests that “the fact that operating expenses at issue are tax deductible 

when incurred is taken into consideration in the determination of the reconciliation amount.”  

ComEd Ini. Br. at 121.  The key question is whether consumers “are allowed to fully participate in 

the income tax deferral benefits arising from the reconciliation process.”  AG/AARP Ex. 3.0 at 12.  

In order to assure that consumers in fact do receive the benefit of the income tax deferrals, the 

Commission should require ComEd to record on its books and fully recognize, when compiling 

rate base in future filings, deferred income tax liabilities associated with the under-recovered 

revenue requirement claimed in reconciliation, and deem such amounts to be incurred tax 

deductible expenses that have not yet been recovered through the reconciliation process. 

4. Other 

D. Other Proposals and Position Regarding Formula, Tariff Schedules and 

Attachments, and Processess 

 

IX. Other 

A. Distribution System Loss Study 

B. Study Report #5 

 

X. Conclusion 

 The specific adjustments discussed in both this Reply Brief and in the AG-AARP Initial 

Brief should be viewed as cumulative to the work and recommendations of the Commission Staff 

and other parties.  AG/AARP Ex. 1.0 at 5.  For all of the reasons discussed above and in the 

AG/AARP Initial Brief, the People of the State of Illinois and AARP request that the 

Commission issue an order consistent with the positions stated above, and in the AG/AARP 

Initial Brief. 
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