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VERIFIED INITIAL COMMENTS ON REHEARING ON BEHALF OF THE ILLINOIS 
POWER AGENCY 

 
 
 The Illinois Power Agency (“IPA”) by its attorneys, pursuant to the direction of the 

Illinois Commerce Commission (“ICC” or “Commission”) action on February 24, 2012 granting 

rehearing for Ameren Illinois Company (“Ameren”), Northern Illinois Gas Company (“Nicor”), 

Economic Development Intervenors (“EDI”), and Chicago Clean Energy, LLC (“CCE”), hereby 

files initial comments on rehearing in the above captioned proceeding. 

The issues of the parties that were granted rehearing are: 

Ameren and Nicor 

A. Projected Annual Output and the Annual Contract Quantity Calculations.  Ameren and 
Nicor opine that whether the Commission determines the projected Annual Output as 47,799,714 
MMBtu or 44,7897,326, the obligations of Ameren and Nicor are for 84% of the Capital 
Component and Operations and Maintenance costs.  

B. Fuel Component Calculation.  Ameren and Nicor argue that they should pay for only 
their respective percentage share of the fuel cost based on their relative allocated share of SNG 
for a given month. 

C. The Validity of Public Act 97-0630 (Nicor issue only).  Nicor believes that the 
Commission does not have the authority to determine the constitutionality of Public Act 97-630. 

Chicago Clean Energy 
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D. Annual Output.  CCE believes the Commission improperly revised the Annual Output by 
rejecting the IPA’s adopted Projected Annual Output of 47,799,714 MMBtu, and instead 
adopting Staff’s calculation to reach 44,787,326 MMBtu.   

E. Billing Determinants.  CCE argues that the Commission improperly revised the "billing 
determinants" in its Order, and that the Sourcing Agreement should use 43.5 Bcf as the basis to 
calculate the Capital Component in Schedule 5.2A and the O&M Component in Schedule 5.2B. 

F. Monthly Base Overage Amount. CCE argues that the Commission should approve the 
“Monthly Base Overage Amount” term contained in the Sourcing Agreement submitted to the 
Commission by the IPA and not the revision recommended by Staff. 

G. Third Party Guarantor.  CCE believes that Staffs requirement for CCE to obtain a third-
party guarantor was not within the Commission’s authority and should be removed. 

H. Capital Structure Reporting.  CCE asserts that the Commission’s additional requirement 
that CCE make a compliance filing with the Commission after it issues the debt about its actual 
capital structure that will impact cost recovery in unauthorized, inappropriate and should be 
deleted. 

I. Carbon Sequestration.  CCE argues the that the AG’s language regarding the reporting 
requirement of CCE’s  for Carbon Sequestration. is premature, because although the 
Commission lacks authority to add terms to the IPA’s final draft Sourcing Agreement, the 
Commission has a duty to approve the clean coal SNG brownfield facility’s Carbon Capture and 
Sequestration Plan, which will be attached as an appendix to the Sourcing Agreement once 
approved by the Commission. 

J. Termination Provisions.   CCE believes that Section 9-220(h-4) of the Public Utilities Act 
(“PUA” or “the Act”) (as amended by Public Act 97-0630), required that the Commission strike 
any provision allowing early termination for reasons other than those specifically enumerated 
and that the Commission failed to remove the two termination provisions: 1) Section 1.2(h) that 
would allow the utilities to terminate the sourcing agreement if the utilities were not allowed full 
recovery of the costs associated with the sourcing agreement;  and 2) Section 14.20 which is a 
non-severability provision. 

K. Typographical and Scrivener’s Errors.  CCE asserts that the Commission failed to correct 
numerous typographical and scrivener’s errors that CCE identified, and that Staff agreed should 
be corrected 

 The IPA provides the following comments regarding the modifications that need to be 

made on rehearing to the SNG  Sourcing Agreement to reflect the IPA’s original intent.  Each of 

the following recommended changes to the SNG Sourcing Agreement are derived from two 
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basic principles, one of which was a Commission error in its Final Order.  First, the IPA 

approved a Projected Annual Output for the CCE facility of 47,799,714 MMBtu based on the 

Black and Veatch study produced by CCE to the IPA pursuant to Public Act 96-0784.  (See 

definition of “Annual Output” in the Sourcing Agreement.)  The Commission erroneously 

adopted ICC Staff’s recommendation that the Projected Annual Output for the plant be 

44,787,326 MMBtu, presumably based on Staff’s calculation of a daily production of “standard 

cubic fee per day” which Staff then converted to Btu’s, and then multiplied by 365.  (See Staff 

12/16/2011 Comments at 19-20.)  This modification to the Sourcing Agreement was not only not 

within the Commission’s authority to make,1 but was a mistake that leads to continued confusion 

in the Commission’s effort to get the remaining contract terms correct.  The second fundamental 

principle underlying the IPA’s comments is that the IPA made explicitly clear that Nicor and 

Ameren were responsible under the Sourcing Agreements to purchase up to a combined 

40,151,759 MMBtu between the two of them, or 84% of the Projected Annual Output, and 

therefore required to incur only 84% of the total costs associated with the Plant.  (See definition 

of “Annual Contract Quantity.)  The Commission agreed with this basic principle in the Final 

Order, and the Commission should not waiver from this finding.   

There are in fact sections within the Sourcing Agreement that do demonstrate the proper 

allocation to the utilities and accurately reflect the intention of the IPA to require Ameren and 

Nicor to purchase up to 84% of the Projected Annual Output (or 40,151,759 MMBtu), and to 

                                                 
1  Public Act 97-0630 permitted the Commission to only correct typographical and 

scrivener's errors and modify the contract only as necessary to provide that the gas utility 
does not have the right to terminate the sourcing agreement due to any future events that 
may occur other than the clean coal SNG brownfield facility's failure to timely meet 
milestones, uncured default, extended force majeure, or abandonment. 
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bear only the cost of 84% of the Plant capital and operating costs.  (See for example, in the 

definition of “Annual Contract Quantity” the phrase “ . . . .This amount, converted to scf using 

the SNG heating value of 967 btu/scf  41,521,985,498 scf, which is less than the 43,500,000,000 

scf maximum Annual Contract Quantity specified in the Public Act.”)  These examples, 

including the foregoing example in particular, demonstrate that scrivener’s errors had occurred 

under Section 5.2 and Schedules 5.2A and 5.2B, and the Commission should modify the 

Sourcing Agreement to correct those scrivener’s errors, consistent with its authority under Public 

Act 97-0630, to retain the principle that Ameren and Nicor bear only 84% of the costs.   

 In the following comments, the IPA identifies those changes to the Commission’s Final 

Order, and the Sourcing Agreement submitted by the IPA, that should be modified to be 

consistent with these two fundamental principles. 

1.  Projected Annual Output (Rehearing Issue A.) 

 In its Final Order, the Commission found that the IPA was incorrect in determining the 

projected annual output of the CCE facility to be 47,799,714 MMBtu. Instead, the Final Order 

set projected annual output of the CCE facility at 44,787,326 MMBtu. Final Order at 21.  

Chicago Clean Energy’s prior comments take issue with the Commission modifying Projected 

Annual Output.  While both Ameren and  Nicor do not disagree with the Commission’s lowered 

volume determination under projected annual output, they believe the “Annual Output” 

definition in the Sourcing Agreement as well as the definitions of  “Annual Contract Quantity”  

and Monthly Annualized Average” needed to be modified to reflect that they should only be 

responsible for bearing 84% of the costs (Capital Component and O&M Component). Ameren 

Application for Rehearing at 3; Nicor Application for rehearing at 2 and 3. 
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 The IPA agrees with CCE that the Projected Annual Output should be modified to reflect 

what was originally in the Sourcing Agreement - 47,799,714 MMBtu per year.  The Commission 

does not have the authority to modify the projected annual output determined by the IPA, unless 

such modification is to correct a scrivener’s error or typographical error, which was not the case 

here. Additionally, the IPA’s determination of a projected annual output was based on the Black 

and Veatch study produced to the IPA by CCE, which reflected a Projected Annual Output of  

47,799,714 MMBtu.  

 However, should the Commission reject this change advocated by CCE, and retain the 

Projected Annual Output recommended by Staff and adopted in the Final Order (44,787,3256), 

then the IPA recommends that the Commission modify the Contract Quantity and other billing 

determinants to reflect that Nicor and Ameren should be obligated to bear no more the a 

combined 84% of the costs associated with the SNG.  Therefore, if the Commission retains the 

Projected Annual Output in the Final Order, then the Commission should make clear that Annual 

Contract Quantity be modified to equal 37,621,354 MMBtu, and the Capital Component and 

O&M Component, are also recalculated such that Ameren and Nicor would bear only 42% each 

of the costs based on the 37,621,354 MMBtu total. 

2. Contract Quantity (Utility Percentage Allocation of SNG) and Billing Determinants 
(Rehearing Issue D and E.) 

 
 The issues regarding the Annual Contract Quantity and the billing determinants used in 

the Capital Component Schedule 5.2A and the O&M Components Schedule 5.2B are related, and 

the Commission should modify its Final Order to reflect the IPA’s intent, and correct scrivener’s 

errors.  Schedules 5.2A and 5.2B both contain footnotes explaining that the contract quantities 
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for purposes of allocating costs are “Calculated based on 43,500,000,000 scf multiplied by the 

SNG heating value of 967 btu/scf.”  These footnotes and resulting calculations are scrivener’s 

errors; remnant words that were originally contained in a draft of the Sourcing Agreement that 

were intended to be deleted and replaced with a contract quantity of 40,151,759 (84% of the 

47,799,714 Projected Annual Output.)  The IPA intended to impose the obligation on the utilities 

to incur a total of 84% of the costs, in line with the obligation to purchase 84% of the SNG.  The 

IPA did not intend to impose an obligation on either utility to pay 88% of the costs (which is the 

result if the calculations used 43.5 bcf.)  

The Commission’s Final Order rejected CCE’s argument that the Sourcing Agreement 

could not be modified because the use of 43.5 bcf was intentional, and the Commission lacked 

authority to made substantive modifications to the Sourcing Agreement.  The IPA opposes 

CCE’s argument that the Commission cannot modify the billing determinants to reflect that 

Nicor and Ameren are required to purchase only up to 42% (84% between the two parties) of the 

produced SNG.  As noted, the inclusion of the references to 43.5 bcf were scrivener’s errors, and 

the ICC has the authority to modify the Sourcing Agreement to correct scrivener’s errors. 

 The IPA determined that the Projected Annual Output of the Plant is 47,799,714 MMBtu. 

Under the Sourcing Agreement approved by the IPA, the utilities are required to purchase a total 

of 84% of the Projected Annual Output, or a total of 40,151,760 MMBtu between them. 

Schedules 5.2A and 5.2B should be modified to require the costs of the Capital Component and 

the Operations and Maintenance Component be allocated based on 40,151,760 MMBtu. (not 

43.5 bcf.) 

The IPA agrees with Nicor’s Statement of Position on this issue: 
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Given the IPA’s determination that the “projected annual output” of the CCE 
facility is 47,799,714 MMBtu, the Commission must use 47,799,714 MMBtu for 
billing determinant purposes also. [Nicor’s footnote 6 states, Although Nicor 
Gas contests the IPA’s decision in this regard, Nicor Gas recognizes that it is 
not for the Commission to address that decision and therefore, Nicor Gas 
and the Commission must accept it for purposes of this proceeding.] Put 
simply, the Commission must ensure that the basis for allocating cost under the 
Sourcing Agreement is the same as the basis for allocating volume. Therefore, the 
Commission must modify the Sourcing Agreement as follows: (i) delete, from the 
description of Component “A” in Section 5.2, the sentence “For purposes of 
determining the Capital Component, the Annual Contract Quantity will be 43.5 
Bcf.”; (ii) delete, from the description of Component “B” in Section 5.2, the 
sentence “For purposes of determining the O&M Component, the Annual 
Contract Quantity will be 43.5 Bcf.”; (iii) replace, in Schedule 5.2A (line G) and 
in Schedule 5.2B (line B), the “Maximum Annual Contract Quantity” of 
42,064,500 MMBtu with the “Projected Annual Output” of 47,799,714 MMbtu; 
and (iv) delete current footnote 2) from Schedule 5.2A and current footnote 1) 
from Schedule 5.2B. 

 
Nicor Statement of Position at 9 (emphasis added). 
 
3. Fuel Component (Rehearing Issue B.) 

In the Final Order, the Commission determined that the fuel charge billing determinants 

language be modified, as proposed by Staff and agreed to by the IPA. The Commission went on 

to direct CCE to incorporate the change to the Sourcing Agreement and adopted Staff’s proposed 

modifications, or formula taking into account the scrivener’s error and the utilities 84% 

allocation of the plants fuel costs as follows: 

‘C’ is the Fuel Component. The Fuel Component for each month shall be a price 
per MMBtu established based on the quotient of (i) 84% [or some other level 
determined by the Commission to be appropriate] of the actual fuel costs incurred 
by Seller in accordance with the ICC-Approved Annual Fuel Procurement Plan 
for the Plant as described in Section 4.6 (Feedstock Requirements and 
Procurement Plans) during each month and (ii) the total MMBtus of Conforming 
SNG accepted at the Title Transfer Point for Buyer’s account up to the Buyer’s 
Allocated Percentage of MCQ as provided in this Agreement, up to the Buyer’s 
Allocated Percentage of the ACQ on an annual basis. 
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Order at 25-27, 32. 
 

Ameren and Nicor, however, believe that Staff’s formula had a mathematical error that 

created unintended consequences leading to the utilities paying for more than 100% of CCE’s 

actual cost of fuel, a result the Commission did not intend. Ameren Application for Rehearing at 

1-2; Nicor Application for Rehearing at 2 and 5-7. Ameren and Nicor assert they should pay for 

their respective percentage share of the fuel cost based on their relative allocated share of SNG 

for a given month. Ameren recommends that the fuel component formula should work by 

“dividing the total cost of fuel consumed by CCE at its facility in a given month by the total 

MMBtu of SNG produced by CCE from that facility in the same month. The denominator would 

include the MMBtu of SNG sold to both of the utilities under the Sourcing Agreement during the 

month as well as the remaining MMBtu’s of the SNG produced at the facility during the month. 

In essence, Ameren and Nicor assert that if a utility purchases 42% of the SNG produced in a 

month, it should only pay 42% of the fuel cost to produce SNG that month. Id. at 2; Id. at 7.  

The IPA agrees with both Ameren and Nicor, that the fuel component, or fuel cost 

allocation that they both recommend should be adopted to correct a scriveners error and to 

aintain that the utilities pay the proper 84% share of the fuel costs based on their respective 

allocation of SNG. 

4.  Monthly Base Overage Amount (Rehearing Issue F.) 

In the Final Order, the Commission determined that Staff was correct regarding the 

Monthly Based Overage Amount, a term that sets the benchmark related to draw downs from the 

Consumer Protection Reserve Account (“CPRA”). The Commission stated that, “Staff has 

identified a problem with the definition of "Monthly Base Overage Amount" in the Final Draft 
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Sourcing Agreement.” Order at 32.  The IPA agrees with CCE that the Commission incorrectly 

revised the “Monthly Base Overage Amount” and that the Commission does not have the 

authority to modify the projected annual output determined by the IPA, unless such modification 

is to correct a scrivener’s error, or typographical error, which was not the case here. Therefore, 

the Commission in its Order should approve the “Monthly Base Overage” Amount term 

contained in the final draft Sourcing Agreement. 

5. Third Party Guarantor (Rehearing Issue G.) 

In the Final Order, the Commission adopted Staff’s position that a third party guarantor 

was necessary to provide certain customer protections. The Commission stated that: 

the concerns identified by Staff regarding the customer protections to be serious 
such that action by the Commission is necessary. Staff suggests CCE find a 
guarantor, such as its parent (Leucadia National Corporation), to provide each of 
the utilities with a mutually-agreeable guarantee, negotiated in good faith between 
the utilities and the guarantor, and subject to approval by the Commission… 
 

Order at 32.  CCE petition for rehearing opines that the January 10 Order incorrectly added, 

based upon Staff’s recommendation, a requirement that CCE obtain a third-party guarantor to 

guarantee the performance of the Guaranteed Consumer Savings. CCE believes the Commission 

is without authority to impose the third party guarantor requirement.   

Consistent with the IPA’s discussion above, the IPA agrees with CCE that the 

Commission cannot impose the additional obligations on CCE that it find a guarantor to ensure 

that consumers benefit from the statutory obligation to save $100 million in costs over the term 

of the Agreement.  
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6.  Capital Structure Reporting  (Rehearing Issue H.) 

In the Final Order, the Commission determined that CCE must make a compliance filing 

to the Commission after its issuance of debt associated with the facility showing the actual cost 

of debt, the actual capital structure associated with financing the facility and an updated showing 

the final actual capital recovery.  Final Order at 20.  CCE argues that the January 10 Order 

incorrectly required that CCE make a compliance filing with the Commission after it “issues the 

debt” to report its actual capital structure. CCE goes on to add that, “the additional requirement is 

unauthorized, inappropriate, and should be deleted.” CCE Application for Rehearing at 10. 

The IPA generally agrees with CCE that the Commission cannot impose these additional 

reporting obligations regarding the capital structure on CCE since such modification does not 

correct a scrivener’s error, or typographical error. 

7. Carbon Sequestration  (Rehearing Issue I.) 

In the Final Order, the Commission adopted the recommendation by the AG to require 

CCE to include in the Sourcing Agreement the language provided by the AG for Section 6.1.  

Final Order at 33.  CCE, however, believes the Commission’s January 10 Order erred in its 

inclusion of the AG’s language. CCE opined, “The AG’s request is premature, because although 

the Commission lacks authority to add terms to the IPA’s final draft sourcing agreement, the 

Commission has a duty to approve the clean coal SNG brownfield facility’s Carbon Capture and 

Sequestration Plan, which will be attached as an appendix to the Sourcing Agreement.” CCE 

Application for Rehearing at 10.   

The IPA finds CCE’s solution to the matter is reasonable and believes the Commission 

should adopt the AG’s alternative language described in their BOE as follows: 
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The AG asserts that the Final Draft Sourcing Agreement does not comply with 
certain requirements of Section 9-220(h-5) of the PUA and provided specific 
language it believes should be included in the Sourcing Agreement. Without 
reaching the merits of this argument, the Commission observes that it does not 
have the statutory authority to add in new provisions to the Final Draft Sourcing 
Agreement except as is consistent with Section 9-220(h-4). The Commission 
further notes that, regardless of whether the provision is in the sourcing  
agreement, the clean coal SNG brownfield facility cannot avoid the obligations 
under 9-220(h-5), which includes enforcement if the standards are not met. In 
addition, as noted by CCE, the Commission will need to open an additional 
proceeding to approve the CCE’s Carbon Capture and Sequestration Plan that will 
then be attached as an appendix to the Sourcing Agreement. The AG will have the 
opportunity to advocate for the inclusion of its proposed language that the 
Commission finds reasonable. Thus, the Commission declines to adopt the AG’s 
modification to the Final Draft Sourcing Agreement at this time, recognizing that 
the opportunity to include such language will occur in a future proceeding.  

AG RBOE at 3. 

Curiously, CCE implies that the issue of  the CCE reporting requirement regarding  

Carbon Sequestration will be handled in due course, but includes the issue under the heading of 

“fatal threats to financeability.” 

8. Termination Provisions  (Rehearing Issue J.) 
 

CCE proposes to delete section 14.20, addressing non-severability. Both Staff and Nicor 

objected to the deletion of this provision, arguing that it is a reasonable provision and that it is 

not subject to Public Act 97-0630. The Commission determined that, “it does not appear that 

CCE's proposal to delete this provision is related to the recent enactment of Public Act 97-0630. 

The Commission is unaware of any other basis for CCE's proposal to delete this provision from 

the IPA's Final Draft Sourcing Agreement. As a result, the Commission concludes that Section 

14.20 should not be deleted and should remain in the sourcing agreement.” Final Order at 32. 

CCE argues in rehearing that Section 9-220(h-4) of the Public Utilities Act (“PUA” or 

“the Act”) (as amended by Public Act 97-0630), required the Commission to strike any provision 
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allowing early termination for reasons other than those specifically enumerated and that the 

Commission failed to remove the two termination provisions. CCE Application for Rehearing at 

27.  

The IPA, however, opposes CCE’s attempts to strike Section 14.20 from the Sourcing 

Agreement. In fact, CCE’s recommendation conflicts with their own statutory interpretation of 

the Commissions limited authority. As CCE previously argued, P.A. 97-0630 requires the 

Commission to modify the contract “only as necessary to provide that the gas utility does not 

have the right to terminate the sourcing agreement due to any future events that may occur other 

than the clean coal SNG brownfield facility’s failure to timely meet milestones, uncured default, 

extended force majeure, or abandonment.” Section 14.20 does not permit a utility to terminate 

the Agreement in the occurrence of certain events.  Rather 14.20 deems that the contract is void 

or unenforceable as to both parties to the Agreement in the event that the individual covenants 

are determined to be invalid. Therefore, the purpose of Section 14.20 is to ensure that the 

integrated Agreement, containing complex terms that interrelate to one another, is not 

cannibalized through subsequent litigation. Public Act 97-0630 authorizes the Commission to 

modify the terms of the Agreement in limited circumstances, and does not permit the 

Commission to modify Section 14.20. 

9. Typographical and Scrivener’s Errors (Rehearing Issue K.) 
 

In the Final Order, the Commission determined that scrivener’s errors only occurred in 

those instances where there is agreement among the parties on the issue. Therefore, the 

Commission stated that the: 
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only revisions to the basic sourcing agreement herein directed by the Commission 
pursuant to Public Act 97-0630 are Sections 2.2(c); 12.5 (a); 14.1(b) as contained 
in Exhibit 3 entitled, “Illinois Power Agency’s Proposed Revisions to the Form 
SNG Sourcing Agreement.” Additionally, the words "Buyer's Allocated 
Percentage" should be removed from the definition of Maximum DCQ to correct 
a scrivener's error. All other changes, whether alleged to be scrivener’s errors or 
typographical errors, are denied. 
Id. at 32-33. 
 

CCE states, that “[t]he January 10 Order failed to correct numerous typographical and 

scrivener’s errors that CCE identified, and that Staff agreed should be corrected. The 

Commission was correct that the typographical and scriveners errors identified in Exhibit 3 

entitled, “Illinois Power Agency’s Proposed Revisions to the Form SNG Sourcing Agreement” 

as well as those identified by the IPA in these Comments on rehearing are the typographical and 

scriveners errors that should be corrected. 

Wherefore, the Illinois Power Agency  respectfully requests that the Commission adopt 

the positions set forth in these comments in its Order on Rehearing in the above-captioned 

docket. 

 
Dated: April 9, 2012     Respectfully Submitted, 

 
By:   
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