
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission   ) 

On Its Own Motion     ) 

       ) 

In re Proposed Contracts between Chicago  ) Docket No. 11-0710 

Clean Energy, Inc. and Ameren Illinois  ) 

Company and Between Chicago Clean   ) On Rehearing 

Energy Inc. and Northern Illinois Gas   ) 

Company for the Purchase and Sale of  ) 

Substitute Natural Gas Under the Provisions  ) 

of Illinois Public Act 97-0096   ) 

 

VERIFIED COMMENTS ON REHEARING BY 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

Pursuant to the schedule established by the Chief Administrative Law Judge during the 

March 14, 2012, status conference in this matter, the People of the State of Illinois (“the People” 

or “AG”), by and through Lisa Madigan, Attorney General of the State of Illinois, submit these 

verified comments on rehearing regarding the proposed sourcing agreement (“Sourcing 

Agreement” or “Contract”) issued by the Illinois Power Agency (“IPA”) for the sale of substitute 

natural gas (“SNG”) from Chicago Clean Energy, Inc. (“CCE”) to Ameren Illinois Company and 

Northern Illinois Gas Company. 

I. The Proposed Sourcing Agreement Needs to Include Additional Language to 

Comply with Section 9-220(h-5)(A) of the Illinois Public Utilities Act. 

The Sourcing Agreement does not comply with 220 ILCS 5/9-220(h-5)(A) of the Illinois 

Public Utilities Act (“PUA” or “the Act”).  The Contract is missing certain provisions that the 

Act explicitly requires to be included in SNG sourcing agreements; specifically, the obligation of 

CCE to conduct monitoring and provide reports and documentation to the Illinois Commerce 
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Commission (the “Commission”) regarding carbon capture and sequestration.  The Sourcing 

Agreement needs to be revised to include these provisions and to comply with the Act.
1
 

Subsection (h-5)(A) of the Act states that “all sourcing agreements . . . shall require the 

owner of any facility supplying SNG under the . . . sourcing agreement to provide certified 

documentation to the Commission each year, starting in the facility’s first year of commercial 

operation,” that does the following: 1) “accurately report[s] the quantity of carbon dioxide 

emissions from the facility that have been captured and sequestered” and 2) “report[s] any 

quantities of carbon dioxide released from the site or sites at which carbon dioxide emissions 

were sequestered in prior years, based on continuous monitoring of those sites.”  220 ILCS 5/9-

220(h-5)(A) (emphasis added). 

The documentation referred to above is an essential part of the carbon capture and 

sequestration requirements of the Act.  Without the monitoring and reporting data, it would 

likely be impossible to determine whether CCE is capturing the obligatory amount of carbon 

dioxide and whether that carbon dioxide is staying underground once it is sequestered.  

Furthermore, without this data, the Attorney General will be unable to efficiently exercise her 

authority to enforce the carbon capture and sequestration requirements as intended in the Act.  

See 220 ILCS 5/9-220(h-5)(C) (“In addition to any penalty for the . . . facility’s failure to capture 

and sequester at least its minimum sequestration requirement, the Attorney General, on behalf of 

the People of the State of Illinois, shall bring an action for specific performance of this 

subsection (h-5).”). 

                                                 
1
  The absence in these comments of any discussion of other issues in relation to the 

Sourcing Agreement does not reflect agreement or disagreement with any specific provision of 

that Contract. 
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The Act explicitly requires that the obligation to provide certified documentation on 

carbon capture and sequestration be included in the SNG sourcing agreement itself.  The 

proposed contract submitted by the IPA for the CCE facility does not do so.  The Sourcing 

Agreement therefore needs to be amended to meet the requirements of subsection (h-5)(A).  The 

legally required certification should take the form of a sworn and notarized affidavit, and the 

Sourcing Agreement should specifically require that a sworn and notarized affidavit accompany 

any documentation required by subsection (h-5)(A) of the Act, verifying that the statements 

contained in the documents are true. 

The People suggest that the following text should be added to Section 6.1 (“Matters 

Regarding Public Act”) in the Sourcing Agreement: 

(c) Seller covenants that it shall provide certified documentation to the ICC each 

year, starting in the Plant’s first year of commercial operation, that (i) accurately 

reports the quantity of carbon dioxide emissions from the Plant that have been 

captured and sequestered and (ii) reports any quantities of carbon dioxide released 

from the site or sites at which carbon dioxide emissions were sequestered in prior 

years, based on continuous monitoring of those sites.  This certification shall take 

the form of a sworn and notarized affidavit, attesting to the truth of the statements 

contained in the documents. 

II. Alternatively, the Proposed Order on Rehearing Should Acknowledge Future 

Proceedings on Carbon Capture and Sequestration. 

CCE has previously stated its view that the Commission lacks authority to require the 

inclusion of the above language in the draft sourcing agreement and that the People’s request is 

“premature” because “the Commission has a duty to approve the clean coal SNG brownfield 

facility’s Carbon Capture and Sequestration Plan, which will be attached as an appendix to the 

Sourcing Agreement.”  CCE Brief on Exceptions at 48.  CCE has also stated that “the Act 

requires that an additional proceeding be opened to approve a Carbon Capture and Sequestration 

Plan” and that “the AG will have the ability to advocate for inclusion of its preferred language” 

in that proceeding.  Id. 
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The People do not concede that a sourcing agreement complies with the Public Utilities 

Act if it fails to include—in the terms of the agreement itself—appropriate provisions relating to 

monitoring and reporting of carbon capture and sequestration.  However, if the Commission 

determines that it lacks the authority to bring the agreement into compliance, then the People 

would urge it to memorialize in the Final Order the reasons advanced by CCE as to why the 

AG’s proposed modification to the sourcing agreement is “premature” to ensure that these things 

do in fact happen at the appropriate time.
2
  Acknowledging in the Final Order that a Carbon 

Capture and Sequestration Plan proceeding will indeed occur would give the People confidence 

that the monitoring and reporting issues critically necessary for proper enforcement can be 

properly addressed in the future. 

In the event that the Commission concludes that it does not have authority to require that 

the CCS language set forth above be included in the Sourcing Agreement, the People would 

request that the following (or similar) substitute language be included in the Final Order to 

assure that the AG will have the information necessary to fully enforce the carbon sequestration 

compliance requirements under Section 9-220(h-5)(A) of the Act): 

The AG asserts that the Final Draft Sourcing Agreement does not comply with 

certain requirements of Section 9-220(h-5) of the PUA and provided specific 

language it believes should be included in the Sourcing Agreement to cure that 

deficiency.  Without reaching the merits of this argument, the Commission does 

not have the statutory authority to add in new provisions to the final draft sourcing 

agreement except as is consistent with Section 9-220(h-4).  The AG’s proposed 

modification does not fall within (h-4).  The Commission further notes, however, 

that regardless of whether the provision is in the sourcing agreement, the clean 

coal SNG brownfield facility cannot avoid its obligations under 9-220(h-5), and 

may be subject to enforcement actions by the Attorney General if the standards 

are not met.  In addition, as noted by CCE, the Commission will need to open an 

additional proceeding to approve CCE’s Carbon Capture and Sequestration Plan 

                                                 
2
  The sections of the Act cited by CCE, 220 ILCS 5/9-220(h-7)(1)-(2), do not in and of 

themselves guarantee a proceeding and an opportunity to be heard on the Carbon Capture and 

Sequestration Plan. 
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that will then be attached as an appendix to the Sourcing Agreement.  The AG 

will have the opportunity to advocate for the inclusion of its proposed language 

that the Commission finds reasonable.  Thus, the Commission declines to adopt 

the AG’s modification to the Final Draft Sourcing Agreement at this time, 

recognizing that the opportunity to include such language will occur in a future 

proceeding. 

 

WHEREFORE, the People of the State of Illinois, by and through the Illinois Attorney 

General, Lisa Madigan, respectfully request that the Commission consider the comments 

described in this document. 

 

Respectfully submitted, 

 

People of the State of Illinois 

By Lisa Madigan, Attorney General 

 

 

 
Chief, Public Utilities Bureau 

James P. Gignac, Assistant Attorney General 

Public Utilities Bureau 

Illinois Attorney General’s Office 

100 West Randolph Street, 11th Floor 

Chicago, Illinois  60601 

Telephone: (312) 814-0660 

Facsimile: (312) 814-2347 

jdale@atg.state.il.us 

      jgignac@atg.state.il.us 

 

Date: April 9, 2012 


