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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

 Illinois Commerce Commission  
On Its Own Motion  
 
In re Proposed Contracts Between 
Chicago Clean Energy, Inc. and Ameren 
Illinois Company and Between Chicago 
Clean Energy, Inc. and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97—0096               

) 
) 
)   Docket No. 11-0710 
) 
) 
) 
) 
) 
) 

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 

INITIAL VERIFIED COMMENTS ON REHEARING REGARDING  
THE SOURCING AGREEMENT 

 
 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned counsel, and for its Initial Comments on Rehearing, States as follows: 

 
 As an initial matter, Staff notes that its Initial Comments will be limited in scope to 

two issues, without waiving the right to respond to others raised by other parties .  in 

their respective Initial Comments. 

 

A. Fuel Cost Component “C” 

 In its Application for Rehearing, Ameren notes that the Commission adopted 

Staff’s proposed modifications to Section 5.2 of the Sourcing Agreement to change the 

description of factor “C,” the Fuel Component of the Base Contract Price.  Ameren 

argues that this modification results in a “mathematical error” and “inadvertently doubles 

CCE’s recovery of fuel costs.”   

 In both its Application for Rehearing and its earlier Brief on Exceptions, Nicor 

makes virtually the same argument as Ameren.  In the former, Nicor states: 
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…  The intended purpose of the proposed modification is laudable – to make 
sure that each utility is not charged more than the actual fuel cost CCE incurs to 
produce the Conforming SNG the utility purchases. Nicor Gas fully agrees that 
the utilities and their customers should not pay more than CCE’s actual fuel costs 
to produce Conforming SNG that the utilities actually purchase; however, the 
language adopted in the Order does not have the intended effect and actually 
would set the Fuel Component of the Base Contract Price far above the correct 
amount. See Nicor Gas BOE at 8-9. 

 The specific problem with what Staff proposed and the Order adopted is 
as follows. Staff’s formula involves the determination of a quotient. The 
numerator of the quotient proposed by Staff is 84% of the actual fuel cost 
incurred by CCE on a monthly basis. The denominator of the quotient is the total 
MMBtu of Conforming SNG that the particular “Buyer” (i.e., an individual utility) 
accepts for delivery during that month. However, an individual utility will not 
purchase anywhere near 84% of the CCE plant output in a given month. Rather, 
if the CCE plant is producing at the rate of its “projected annual output” in a given 
month, an individual utility should only be purchasing 42% of the CCE plant 
output in that month. In that scenario, Staff’s proposed language would set the 
Fuel Component of the Base Contract Price for the month at twice the correct 
amount. 

 In its earlier Brief on Exceptions, Nicor concluded that 

In its December 14, 2011 filing, CCE proposed changes to the description of 
Component “C” to Section 5.2 and to Schedule 5.2C of the Sourcing Agreement 
approved by the IPA. Nicor Gas believes that those changes proposed by CCE 
capture the correct calculation of the Fuel Component. The language proposed 
by Staff and adopted in the Proposed Order does not. Nicor Gas offers revised 
language regarding this issue in Exception No. 12. 

 In its Application for Rehearing, CCE references “errors in the final draft sourcing 

agreement that were preventing exact recovery” of fuel costs.  Rather than detailing the 

error in its Application for Rehearing, CCE cites, among other things, pages 58 to 60 of 

its Brief on Exceptions, where it makes virtually the same case as Ameren and Nicor for 

restoring CCE’s December 14, 2011 proposed changes to the description of 

Component “C” to Section 5.2.  There, CCE states,  

It appears that Staff has misinterpreted of the volume of “Conforming SNG.” In 
the IPA’s final draft sourcing agreement, Conforming SNG is defined as “SNG 
accepted by the Receiving Pipeline for further transportation on the Receiving 
Pipeline’s pipeline system.” (See IPA’s Final Draft Sourcing Agreement Schedule 
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I at 4 (Definitions).) The critical distinction here is that Conforming SNG is the 
sum total of both the volumes contracted by the utilities (84% of projected annual 
output) plus Incremental Production, which is defined as “production of 
Conforming SNG on any Day in excess of the Maximum DCQ on any Gas Day, 
in any month in excess of the Applicable MCQ for such month, or in excess of 
the ACQ in any Contract Year.” (See id. at 8-9.) This means that using the 
volume of Conforming SNG as the denominator in the calculation for Schedule 
5.2C in the CCE Corrected Agreement is appropriate, since it will properly 
represent 100% of the SNG produced. 

CCE BOE, pp. 59-60.  Staff accepts this interpretation of “Conforming SNG.”  

 In its Reply to Briefs on Exceptions, Staff effectively concurred in the Exceptions 

of Northern Illinois Gas Company.  Therefore, as then, Staff now recommends that the 

Commission accept the proposed changes to the description of Component “C” to 

Section 5.2 and to Schedule 5.2C that were presented in CCE’s December 14, 2011 

filing (or the versions of Section 5.2(C) and Schedule 5.2C that appear in Attachment C 

to CCE’s Application for Rehearing). 

B. Correctly Reflecting Utilities’ Responsibility for the Projected Output 
of the Plant 

 Consistency in numerical adjustments will be vital to the promulgation of an 

accurate record on rehearing. There is, for example, a substantial lack of clarity 

regarding what constitutes “projected annual output”. By way of example, in its 

Application for Rehearing, Nicor states: 

 In the draft form of the Sourcing Agreement approved by the Illinois 
Power Agency (“IPA”), Nicor Gas and Ameren were assigned 
approximately 95% of the capital cost and 95% of the operation and 
maintenance (“O&M”) costs associated with the CCE facility. This result 
occurred because the IPA proposed that the billing determinant number 
used to calculate the Capital Component and the O&M Component of the 
Base Contract Price be set at an amount that was less than the amount 
the IPA determined to be the “projected annual output” of the CCE facility. 
Given the Order’s correct conclusion (at 22) that Nicor Gas and Ameren 
should only be responsible for bearing 84% of the cost associated with the 
SNG facility, it is appropriate for the Commission explicitly to require 
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modification to provisions in the Sourcing Agreement that, if unchanged, 
could be interpreted to assign Nicor Gas and Ameren more than 84% of 
the capital costs and O&M costs of the facility. Specifically, the Order may 
fail to achieve the result it intends because it neglects to state explicitly 
that the same value for the “projected annual output” of the CCE facility be 
utilized consistently throughout the Sourcing Agreement. In Schedule 5.2A 
and Schedule 5.2B, the Commission directs that the “projected annual 
output” of 44,787,326 MMBtu is to be employed. However, the 
Commission neglected to direct explicitly that the same value for the 
“projected annual output” be used in several other provisions in the 
Sourcing Agreement. Accordingly, Nicor Gas submits that the following 
corrections or clarifications are needed. 

 First, the Order concludes that the IPA was incorrect in determining 
the “projected annual output” of the CCE facility to be 47,799,714 MMBtu. 
Instead, the Order determines that the correct “projected annual output” 
should be 44,787,326 MMBtu. Order at 21. However, the Order fails to 
address the most obvious question that this determination raises – what is 
the annual volume of gas that Nicor Gas and Ameren are required to 
purchase from CCE under the Sourcing Agreement?1 If the correct 
“projected annual output” of the CCE facility is 44,787,326 MMBtu, then 
the definition of “Annual Output” contained in the draft Sourcing 
Agreement approved by the IPA is wrong. And, the definitions of “Annual 
Contract Quantity” and “Monthly Annualized Average” set forth in the draft 
Sourcing Agreement approved by the IPA also are wrong. Each of them 
reflects a “projected annual output” amount of 47,799,714 MMBtu, not 
44,787,326 MMBtu. Those definitions are central to the determination of 
how much gas Nicor Gas and Ameren are required to purchase from CCE 
and overstate the amount of gas the Commission has otherwise 
determined that Nicor Gas and Ameren can be required to purchase from 
CCE. 

 Section 9-220(h-1) of the PUA makes clear that no utility can be 
required to purchase more that 42% of the “projected annual output”. 220 
ILCS 5/9-220(h-1). If the correct “projected annual output” is 44,787,326 
MMBtu, then “Annual Output” would need to be defined in the Sourcing 
Agreement as 44,787,326 MMBtu.2 Further, the maximum annual gas 

                                            
1
 The Commission must make clear there is only one “projected annual output” – whether it is 

47,799,714 MMBtu as determined by the IPA or 44,787,326 MMBtu as in the Order – that is 
applied consistently throughout the Sourcing Agreement. The obligation of Nicor Gas and 
Ameren to purchase SNG from CCE needs to be based on the same “projected annual output” as 
is used to determine the Capital Component and the O&M Component of the Base Contract 
Price. Otherwise, Nicor Gas and Ameren (and their customers) will be charged more than 84% of 
the capital costs and O&M costs for the CCE facility.  [Originally footnote 1 in Nicor’s Application 
for Rehearing] 

2
 The definition of the term “Annual Output” is contained in Schedule I to the Sourcing Agreement 

that the IPA issued (Oct. 11, 2011 IPA Memo to Commission, Appendix B), but it is not in its 
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quantity that Nicor Gas and Ameren each could be required to purchase 
would be 44,787,326 MMBtu x 42%, which equals 18,810,677 MMBtu. 
The “Annual Contract Quantity” under the Sourcing Agreement, which is 
the sum of the gas quantity Nicor Gas and Ameren are required to 
purchase, would be 18,810,677 MMBtu x 2, or 37,621,354 MMBtu – not 
the 40,151,759 MMBtu set forth in the Sourcing Agreement approved by 
the IPA. Finally, the “Monthly Annualized Average” under the Sourcing 
Agreement is intended to be one-twelfth of the Annual Contract Quantity. 
That would be 3,135,113 MMBtu – not the 3,345,980 MMBtu set forth in 
the Sourcing Agreement approved by the IPA.3 

 Second, the Commission must also make two necessary changes 
to Section 5.2 of the Sourcing Agreement approved by the IPA to correct 
for the billing determinant error. See Nicor Gas Dec. 16, 2011 Position 
Statement at 2-9; Nicor Gas BOE at 7. Specifically, Nicor Gas proposed 
deleting the following two sentences from Section 5.2: “For purposes of 
determining the Capital Component, the Annual Contract Quantity will be 
43.5 Bcf.” and “For purposes of determining the O&M Component, the 
Annual Contract Quantity will be 43.5 Bcf.” These two sentences appear in 
Section 5.2 of the Sourcing Agreement as the third sentence in the 
paragraph describing the Capital Component and the second sentence in 
the paragraph describing the O&M Component, respectively. 

 Ameren makes virtually the same arguments in its Application for Rehearing, and 

Nicor made virtually the same arguments in its earlier Brief on Exceptions.  Staff, in its 

Reply to Exceptions, concurred with Nicor.   

 Staff concurs with Nicor’s arguments that, in the event the “projected annual 

output” should be determined to be something other than 47,799,714 MMBtu, other 

variables will have to have adjusted consistent with that adjustment. .  

 WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

                                                                                                                                             
proper alphabetical order. It appears after the definition of “Project Revenue Account”. [Originally 
footnote 2 in Nicor’s Application for Rehearing] 

3
 If the Commission determines that it does not have the authority to change the definitions of 

“Annual Output”, “Annual Contract Quantity” and “Monthly Annualized Average” that are 
contained in the Sourcing Agreement approved by the IPA, then the Commission should not 
utilize 44,787,326 MMBtu as the “projected annual output” for purposes of Schedule 5.2A and 
Schedule 5.2B because to do so will result in Nicor Gas and Ameren paying more than 84% of 
the capital costs and O&M costs of the CCE facility. Rather, the Commission should utilize 
47,799,714 MMBtu. [Originally footnote 3 in Nicor’s Application for Rehearing] 
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requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

Respectfully Submitted,   

________________________ 
Matthew L. Harvey 
James V. Olivero 
Illinois Commerce Commission 

       Office of General Counsel 
       160 North LaSalle Street 
       Suite C-800 
       Chicago, Illinois 60601 
       312 / 793-3243 
       mharvey@icc.illinois.gov 
 
April 9, 2012      Counsel for the Staff of the  
       Illinois Commerce Commission 
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