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The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois, in accordance with the Administrative Law Judges’ ruling of November 10, 2011, 

hereby file their Initial Brief in the above entitled matter. 

Introduction  

On March 1, 1999, Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor 

Gas” or “the Company”) filed a verified Petition seeking approval, under Section 9-244 of the 

Illinois Public Utilities Act (“PUA” or “Act”), 220 ILCS 5/9-244, of an alternative rate 

regulation program for gas costs, which it termed the Gas Cost Performance Program (“GCPP” 

or “Program”), as set forth in a new Rider 4.  The Illinois Commerce Commission 

(“Commission”) approved the GCPP in its Order of November 23, 1999. (“Order”).   The GCPP, 

as implemented, compared the actual cost of gas delivered by Nicor to a benchmark based on 

monthly market indices of the price of gas in the Chicago area.  “Savings” or “losses” 

experienced by Nicor based on the actual cost of gas in comparison to the benchmark were 

shared on a 50/50 basis between customers and investors.   The GCPP was an example of the 

alternative regulation system known as Performance Based Rates (“PBR”).  

The ostensible intent of Nicor Gas’s petition seeking Commission approval of the GCPP 

was to “align the interests of ratepayers and the Company by providing appropriate economic 

incentives for Nicor Gas to improve its performance in providing customers with the best gas 

prices available, while recognizing the need for continued reliability and security of supply.”  

Docket No. 99-0127, Order, page 3.  But Nicor withheld significant and material information 

from the Commission when it filed its petition.  In fact, Nicor’s real intent was to divert the 

benefits of low cost storage gas inventory, benefits that should rightfully have inured to 

customers, not to shareholders.  When that diversion eventually put Nicor in danger of losing its 
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claim to GCPP “savings,” the Company acted to protect its shareholders, not its customers.  

Nicor has maintained that it was at all times in compliance with the Commission’s GCPP order, 

but because it lied about its intentions, the Commissions unknowingly approved a benchmark 

formula that was flawed in its operation, enabling Nicor hide behind the GCPP in order to 

elevate its own interests above those of ratepayers.  

In June of 2002, a whistleblower fax delivered to the Citizens Utility Board alleged that 

the company had taken actions inconsistent with the Commission’s Order approving the plan.   

In response to these allegations, a Special Committee of Nicor’s Board of Directors 

commissioned an investigation by former U.S. Attorney Scott Lassar into Nicor ‘s PBR system 

and the Company’s operation under the GCPP.  The “Lassar Report” was released on October 

28, 2002.  Shortly after the release of this report, the Company withdrew its PBR tariff, ended 

the GCPP and returned to the traditional use of a Purchased Gas Adjustment (“PGA”) rider to 

recover its costs of gas commodity from ratepayers.  

The Commission did not respond to the cancellation of the GCPP by terminating this 

Section  9-244 review.  Consistent with the requirements of that statute, and despite the 

Company’s withdrawal of the program, it has pursued its investigation and is now required to 

make its final determination as to whether the Nicor’s implementation of its alternative 

regulation plan met the objectives that the Company claimed motivated the proposal and upon 

which the Commission premised its approval.   

I. The Commission Approved Nicor’s Alternative Regulation Plan In Order to Obtain 
the Best Available Gas Price for Nicor’s Ratepayers.    

A. The Commission Granted Nicor’s Gas Cost Performance Program Petition 
Pursuant to Section 9-244 of the Public Utilities Act With the Expectation 
That Nicor Would Conduct Itself In Accordance with the Commission’s 
Objectives for the Program .  
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The Commission approved Nicor’s proposal for an alternative regulation plan pursuant to 

Section 9-244 of the Public Utilities Act.  That statute provides that the Commission shall 

approve an alternative regulation program if the record demonstrates that 

(1) the program is likely to result in rates lower than otherwise would have been 
in effect under traditional rate of return regulation for the services covered by 
the program and that are consistent with the provisions of Section 9-241 of the 
Act; and  

(2) the program is likely to result in other substantial and identifiable          
benefits that would be realized by customers served under the program         
and that would not be realized in the absence of the program; and 

(3) the utility is in compliance with applicable Commission standards for 
reliability and implementation of the program is not likely to adversely affect 
service reliability; and 

(4) implementation of the program is not likely to result in deterioration of the 
utility’s financial condition; and 

(5) implementation of the program is not likely to adversely affect the 
development of competitive markets; and 

(6) the electric utility is in compliance with its obligation to offer delivery 
services pursuant to Article XVI; and 

(7) the program includes annual reporting requirements and other provisions that 
will enable the Commission to adequately monitor its implementation of the 
program; and 

(8) the program includes provisions for an equitable sharing of any net economic 
benefits between the utility and its customers to the extent the program is 
likely to result in such benefits.   

220 ILCS 5/9-244(b).   

In making its GCPP proposal, Nicor averred to an earlier Commission order which 

rejected adoption of administrative rules to allow incentive regulation for gas utilities, but 

suggested that utilities could make such proposals subject to Section 9-244.  Order at 2-3.  The 

Commission’s final order in 99-0127 observed that Nicor’s proposal was premised on specific 

regulatory goals:  

The Company states that its proposal responds to the Commission's invitation and is 
based on three major objectives. First, the Program would align the interests of ratepayers 
and the Company by providing appropriate economic incentives for Nicor Gas to 
improve its performance in providing customers with the best gas prices available, while 
recognizing the need for continued reliability and security of supply.  Second, the 
Program would encourage the appropriate use of competitive market opportunities and 
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risk management mechanisms for procurement of gas supply, transportation and storage 
services by establishing a reasonable balance between risk and reward.  Third, the 
Program would lower regulatory costs by establishing an objective, market-based 
standard for evaluating gas supply purchasing, planning, and management, while also 
eliminating after-the-fact prudence reviews.   

Order at 3.  

Section 9-244 also required that programs approved under its provisions must be reviewed 

following two years of operation.  This review would enable the Commission to make those 

revisions it determined necessary “…to result in the program meeting its objectives.”1   

B. One of the Objectives of the GCPP Was to Increase the Likelihood that Rates 
Would Be Lower Than They Were Under Traditional Regulation.    

Under traditional regulation, Nicor is required to “…refrain from entering into any such 

transaction that would raise the Gas Charge(s).”   83 Ill.Adm.Code 525.40.  This rule is not 

meant to require the utility to immunize customers against the vagaries of markets and 

unpredictable weather patterns that may ultimately raise costs.  It is intended as an admonition 

that utilities cannot take those types of risks with their monopoly customers that customers of the 

private sector normally navigate by taking their business to alternative providers of their desired 

goods and services.     

This rule was in place when the Commission approved the GCPP and its approval of that 

alternative rate mechanism was not intended to dismantle the basic rules under which all utilities 

were expected to operate.  Certainly the Commission did not approve the GCPP with the 

intention that it should replace Part 525.40.   In fact, Commission approval of the GCPP was 

premised on the assumption that the GCPP should make it easier for Nicor to get the best deal 

                                                       

 

1 Specifically, Section 9-244(c) provides:  c) The Commission shall open a proceeding to review any program 
approved under subsection (b) 2 years after the program is first implemented to determine whether the program is 
meeting its objectives, and may make such revisions, no later than 270 days after the proceeding is opened, as are 
necessary to result in the program meeting its objectives.   
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possible for its customers.  It was not meant to recast the regulatory bargain as one in which 

Nicor would be permitted to benefit at the expense of its customers in the name of alternative 

regulation.  As such, Nicor’s plan would, at a minimum, have to endeavor to make its customers 

at least as well off under the GCPP as they would have been under traditional regulation, which 

provides that utilities not take any actions that would increase the cost of gas.    

The GCPP was not without risk to Nicor or its ratepayers, but in providing incentives for 

Nicor to obtain the best possible cost of gas for its customers, the Commission perceived that 

those risks would be balanced by rewards ensuing from new economic efficiencies in the 

evolving competitive gas commodity market and from adoption of a plan designed to enable 

Nicor to take advantage of those developments.  Thus, the Commission reasonably relied upon 

Nicor’s representations as to the purpose of the plan, upon the “appropriate economic 

incentives,” “appropriate use of competitive market opportunities” and the use of an “objective, 

market-based standard” to mitigate any inherent risks of the program.     

But in order for even the best-designed alternative regulation plan to function in the 

interests of ratepayers, and in order that the GCPP would be “…likely to result in rates lower 

than otherwise would have been in effect under traditional rate of return regulation,” Nicor 

would still need to comply with Part 525.40 and not take any actions on its own that would be 

likely to increase the cost of gas for its ratepayers.  As will be described below, Nicor made a 

variety of decisions in different contexts that resulted in increasing the price of gas for its 

customers.  The overwhelming evidence presented in this case by the Staff, the AG, CUB and 

even from an investigation commissioned by the Company itself, demonstrates that Nicor did not 

comply with that long-established and fundamental governing principal and in fact took steps 



6  

that decreased

 
the likelihood that rates under the GCPP would be lower than they were under 

traditional regulation.   

C. Nicor Misrepresented Its Plan to Execute the Gas Cost Performance 
Program, Thereby Undermining the Commission’s Goals for An Alternative 
Regulation Plan.   

The Commission’s order anticipated that the GCPP would serve to make Nicor’s gas 

purchasing practices more efficient, thereby benefitting Nicor’s customers with lower gas rates.  

Based on representations made Nicor’s petition and in the supporting testimony, the Commission 

presumed that alternative regulation would do a better job of motivating Nicor to obtain the best 

possible prices for gas than would traditional regulation.    

Unfortunately for Nicor’s ratepayers, the Company had other plans.   Its primary goal in 

proposing the GCPP was not to increase the likelihood that its customers’ gas charges would be 

lower than they would have been under traditional regulation.  Rather, Nicor’s chief aim was to 

enrich its shareholders by claiming for them a share in one of the utility’s most valuable assets -- 

low-cost gas in storage -- rather than pass all of that value on to its customers, as the Company 

was required to do under traditional regulation.    

The Commission was not aware of this underlying motivation when it approved the 

GCPP because Nicor deliberately withheld that information from regulators.  In fact, Nicor had 

represented to the Commission that they would not use the GCPP to increase customer’s costs 

because that would be contrary to its long-term business objectives. Order at 15; Tr. 1130.  Had 

the Commissioners known that Nicor was hiding its real reasons for embracing alternative 

regulation, it is highly unlikely they would have viewed Nicor’s GCPP petition in a favorable 

light because the Company’s actual plans were inconsistent with the standards of the Public 

Utilities Act and the Commission’s specific expectations for the program.   
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Significantly, the Act does not mandate that a utility benefit from an alternative 

regulation plan.  It dictates only that such a plan will act meet the goals for alternative regulation 

plans set forth in Section 9-244.  Pursuant to the order authorizing Nicor’s PBR plan, those goals 

are primarily to increase the likelihood that rates would be lower under the program than they 

would have been under traditional regulation and to create benefits for customers that would not 

otherwise exist in the absence of the GCPP.  The Commission intended that the plan’s chief 

purpose was to motivate Nicor to act in a way that would benefit ratepayers.  The Commission 

did not – and by law could not – design a plan that subordinated ratepayer benefits to those of the 

utility’s shareholders.  

As the evidence in this case now overwhelmingly demonstrates, however, there can be no 

doubt that Nicor’s real intent for the GCPP was to benefit its shareholders, not its customers.  

This itself was a violation of the Act’s standards, as in the absence of the GCPP the benefit of the 

low cost LIFO layers would have inured 100% to customers, either in the form of lower gas costs 

or lower inventory in rate base, instead of only 50% as under the GCPP.  It was not just a 

possibility, but a certainty, that the effect of the GCPP, as Nicor envisioned it, would be to 

increase costs to customers compared to what their costs would have been in the absence of the 

GCPP.   

D. The Commission Has  the Authority to Act to Protect Consumers When A 
Utility Acts Contrary To Illinois Law, Commission Regulations or 
Commission Orders.   

In reviewing Nicor’s performance under the GCPP, Commission review implies more 

than simply determining whether the utility followed the rules.  The Commission itself explicitly 

recognized that the Act permits approval of alternative regulations plans only if such plans would 

be likely to result in lower rates than would have existed under traditional regulation.  Order at 4.  
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As such, in order to meet the law’s criteria, any alternative regulation proposal would have to be 

premised on evidence that the expected operation of the plan would increase customers’ chances 

for lower rates.  Thus, a review of the plan’s actual operation requires an assessment of the 

decisions made by utilities under the plan and whether the choices made increased or decreased 

opportunities for lower rates.  

Nicor has taken the position that the GCPP would obviate the need for a prudence 

evaluation and that none would be performed as part of the two-year review.   Nicor witness 

Carpenter testified to Nicor’s expectations that prudence issues were not to be a part of the 

GCPP, Nicor Ex. 5.0R at 4-5, and that Nicor “…certainly could never have been [sic] 

contemplated that in its review of performance under the GCPP, the Commission would 

retroactively change the rules of the game.”  Tr. 1395-97. 2    

But contrary to what Nicor has represented in this proceeding, the Commission did not 

concluded that its authority to approve an alternative regulation plan entitled it to abandon its 

duty to conduct as broad a 9-244 review as it deemed necessary.   In fact, the Commission 

affirmatively stated that the review of the GCPP required by Section 9-244 was intended to 

substitute for a traditional prudence review.  Order at 37.  While the format and procedures of a 

9-244 review and a prudence review may differ, the same purposes and goals that exist in a 

prudence review are relevant in this proceeding.  

Consistent with a broad view of its power to review alternative regulation programs 

under Section 9-244,, the Commission’s Second Interim Order, issued on December 17, 2002, 

reopened the record in this case in response to a “Joint Motion to Reopen the Record and Expand 

                                                       

 

2Carpenter was not speaking of his own expectations, but only of what he was told by Nicor officials when he was 
engaged.  Like all of the witnesses Nicor presented in this proceeding, Carpenter was not involved in the preparation 
or execution of the GCPP and hence could not have formulated any expectations at all on what the “rules of the 
game” were. 
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the Scope of the Proceeding.” (“Joint Motion”) filed by the parties. (“Second Interim Order”)   

The Commission’s Order noted that the parties to the Joint Motion, which included Nicor, 

acknowledged that there was a link between the issues necessitating the reopening of the record 

and expansion of the scope of the proceeding and “…the possibility that one or more types of 

refunds may need to be made for various periods of the program, and the statutorily required 

elements of a program established under Section 9-244 of the Act..”  Second Interim Order at 5.  

The Commission’s findings were in accord with this characterization, and it ordered that on 

reopening it would “…..consider for final resolution in this proceeding all issues relating to the 

operation of the Program Nicor Gas implemented under tariffs filed in accordance with the 

Commission’s Order entered November 23, 1999, in Docket 99-0127, and all issues relating to 

any refunds that may be owing to Nicor customers as a result of the operation of the 

Program..and for ordering such other and further relief as deemed equitable and just.”  Second 

Interim Order at 6.    The Commission concluded that it would “…examine any issues that it 

deems appropriate in light of new information raised in the current docket.”  Id.   The 

Commission has already exercised its oversight authority over the PBR program, the GCPP, and 

the consequences of its operation could not be clearer.  

Additionally, the Public Utilities Act requires the Commission to review and evaluate the 

performance of alternative rate mechanisms by comparison to previously-approved standards.    

the Commission, upon petition by an electric or gas public utility, and after notice and hearing, 
may authorize for some or all of the regulated services of that utility, the implementation of one 
or more programs consisting of (i) alternatives to rate of return regulation, including but not 
limited to earnings sharing, rate moratoria, price caps or flexible rate options, or (ii) other 
regulatory mechanisms that reward or penalize the utility through the adjustment of rates based 
on utility performance. In the case of other regulatory mechanisms that reward or penalize 
utilities through the adjustment of rates based on utility performance, the utility's performance 
shall be compared to standards established in the Commission order authorizing the 
implementation of other regulatory mechanisms.

  

220 ILCS 5/9-244(a) (emphasis added). 
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Under this framework, Nicor was on notice when it filed its PBR petition that it could 

expect to have its behavior under the PBR program evaluated on the basis of how well its 

performance met the criteria upon which the GCPP was premised.  

Finally, the Commission is well aware that its duties to enforce the Act have been 

acknowledged by the courts with deference to its broad discretion to decide what is reasonable in 

fulfilling that duty.  

The Commission has broad discretion in deciding what is reasonable and it is not the 
position of this court to interfere with the functions ad authority of the Commission, so 
long as the Commission’s order demonstrates a sound and lawful analysis of the 
problems encountered. [citation omitted]…If the rightful expectations of the investor are 
not compatible with those of the consuming public, it is the latter which must prevail.”    

Camelot Utilities, Inc. vs. Illinois Commerce Comm’n., 51 Ill.App.3d 5, 10, 365 N.E. 2d 312, 

315 (3d Dist., 1977).       

II. Nicor’s Plan to Capture the Value of its Low-Cost LIFO Gas for Shareholders Was 
Contrary to the Commission’s Goals and to the Criteria for Alternative Regulation 
Plans Contained in the Public Utilities Act.   

Nicor’s plan to utilize a performance-based rates program to access its low-cost LIFO 

layers of gas is well-documented.  Witnesses for the Staff, the Attorney General and CUB are all 

in agreement that it was Nicor’s PBR was based on its plan to have its shareholders benefit from 

the value of its LIFO inventory, and not any design to improve its ability to obtain low-cost gas 

for its customers, that motivated the company to propose the GCPP.     

As Staff witness Zuraski testified, “…the Company discovered a way to profit through 

the GCPP with virtually no effort, through net withdrawals of old gas (purchased well before the 

PBR program went into effect) that originally cost the Company less than 40 cents per 

MMBTU.”  ICC Staff Ex. 1.0R at 5. 
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“LIFO” is an accounting term that stands for “last in, first out.”  In the case of a gas 

utility, LIFO accounting is premised on the theory that a utility’s gas inventory consists of layers 

of gas commodity, each with its own unique price.  In every year when injections of gas exceed 

withdrawals of gas, a new LIFO layer is created, with the most recent layer sitting “on top of” 

earlier-created layers, and reflecting the higher prices paid in that year.   If withdrawals for a 

given year exceed injections, then the withdrawals are priced at the LIFO layers existing as of 

the previous December 31.  Withdrawals then take place starting with the gas most recently 

injected into storage, so that the last layer in is the first layer out, hence the “LIFO” acronym.   

See AG Ex. 1.2 at 10.    

Following is a listing of Nicor’s LIFO layers, including an annual injection price per 

therm and the number of therm in the new layer created that year:   

Year(s) of net injection LIFO Layer Prices 31-Dec-98 
$/therm 

 

Therms 

 

2/1/54 0.01882 

 

350,145 

 

I 2/1-12/31/54 0.02142 

 

6,801 

 

1955 0.02388 

 

29,967 

 

1956 0.02391 

 

24,171 

 

1959 0.02565 

 

477,564 

 

1960 0.02872 

 

530,700 

 

1961 0.02958 

 

27,198 

 

1962 0.02857 

 

38,230 

 

1963 0.02936 

 

12,315,551 

 

1964 0.02895 

 

27,585,092 

 

1965 0.02884 

 

63,629,015 

 

1966 0.02802 

 

28,141,967 

 

1967 0.02818 

 

3,543,990 

 

1968 0.02628 

 

165,383,411 

 

1969 0.02881 

 

71,993,124 

 

1970 0.03102 

 

282,791,456 

 

1971 0.03638 

 

52,837,489 

 

1973 0.04541 

 

35,397,594 

 

1984 0.32315 

 

166,310,843 

 

1996 0.28757 

 

101,399,732 

 

ICC Staff Zuraski Ex. 1.0R at 11.  
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Nicor began to formulate a plan to access and release the inventory value of its lowest-

cost layers of gas in 1998.  The “Inventory Value Team Report,” prepared as a “proposal to 

restructure ratemaking for gas costs,” anticipated that Nicor would likely soon be liquidating 

some of its low-cost gas and passing 100% of this cheap gas on to ratepayers via the PGA.  With 

then-market prices for gas substantially higher than costs designated to its LIFO layers, Nicor 

considered how it might instead “release inventory value” and capture at least some of the value 

of this low-cost gas for its shareholders through the implementation of what it called a Gas Rate 

Performance Plan (GRPP)3 as “…a possible means of capturing the below market value of the 

gas inventory could be a filing with the Commerce [sic] which argues that any revenue gained 

from such a sale should accrue to the benefit of the shareholders, not the ratepayer.”   Stipulated 

Ex. at 7.   The Report specified that “[T]he ‘bottom’ 70% of our LIFO layers are priced 

significantly below market value.  There is about 75 BCF of gas in these lower priced layers, 

with market value of about $100-200 million in excess of costs,” and concluded by 

recommending that Nicor file a Gas Rate Performance Plan “quickly,” so as to avoid losing the 

value to customers as “…the pace of unbundling may cause us to start withdrawing the low-

priced gas in two or three years. “  Id. at 2.  

Significantly, as part of discovery in Docket No. 99-0127, CUB had requested that the 

Company produce “…all projections analyses and studies prepared which examine the extent to 

which the Company may profit under its proposal.  Include copies of all communications which 

discuss the profit potential of the Company’s proposal.”   The Inventory Value Team Report 

would certainly have been responsive to the stated description, but Nicor replied it had “…not 

performed any projections, analyses or studies related to its potential performance under its 

                                                       

 

3 Looking ahead, the Company even saw the potential for a Gas Rate Performance Plan to “…serve as an interim 
step towards the…potential elimination of regulated sales service and the PGA.”  CUB Ex. 1.02 at 2.     
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proposal nor does the Company have any communications which address this issue.”  CUB Ex. 

1.03.     

Nicor’s answer was a lie, but unfortunately, no party, nor the Commission, knew it at the 

time.  Contrary to what it knew to be true, Nicor instead represented to the Commission that the 

GCPP would likely lead to rates lower than those which would have been in effect under 

traditional regulation.  What in fact was true was that under traditional regulation Nicor would 

have had to pass 100% of the benefits associated with the liquidation of low-cost LIFO inventory 

on to its customers, while under the GCPP plan that Nicor presented, ratepayers would be getting 

only 50% of the benefits of that low-cost gas, with Nicor shareholders cashing in on the rest.  

CUB Ex. 1.0 at 10.   Furthermore, Nicor’s withholding of its true intentions was deliberate.  ICC 

Staff witness Zuraski quotes an internal memorandum dated August 4, 2000 that states: “we will 

need to be careful to not highlight the LIFO benefit.  In the actual year-end PBR computation, 

the LIFO benefit will be very difficult to recognize.  It may be more transparent on an interim 

basis.”  ICC Staff Ex. 1.0R at 13, fn 7; CUB Ex. 1.05 Revised at 2.  Depositions of Nicor 

employees confirmed this strategy.  CUB 1.0at 23-27.  In fact, one Nicor employee described the 

LIFO strategy as “a key driver” for the Company’s PBR plan, which would otherwise be too 

risky to pursue.  ICC Staff Ex. 1.0R, at 11-12, fn. 4.  The Company’s deception continued even 

after the whistleblower fax exposures.  ICC Staff Ex. 1.0R at 13.     

The Commission approved the GCPP without having this very critical piece of 

information at hand.  Lacking an understanding of Nicor’s true motives, it approved the GCPP 

believing it met the 9-244 standard that it would be likely to lead to rates lower than those 

available to customers under alternative regulation, when in fact the exact opposite was true.   
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III. The GCPP Benchmark Formula Was Intended to Meet the Criteria for Alternative 
Regulation Plans Set Forth in Section 9-244 By Aligning the Interests of Ratepayers 
and the Company.   

Being unaware of the real intentions behind Nicor’s proposal, the Commission’s approval 

of the GCPP as an “alternative regulation” plan adopted the principle that allowing the utility to 

share gas purchasing savings could result in lower rates for customers.  It was premised on the 

notion that effective oversight of Nicor’s gas purchases could be accomplished through methods 

other than the PGA, not on the principle that regulatory supervision of gas costs was itself 

somehow suspect and must be discarded.  Thus, the goals of the GCPP were consistent with 

formulating a different type of oversight, not a less stringent version.  And the overall purpose 

was clear, even to those outside the regulatory community: give the utility an objective economic 

incentive to “aggressively pursue cost minimization through innovative, non-traditional means.”  

Order WL at 8.  The Lassar Report was more blunt: “The purpose of the PBR is to give Nicor an 

incentive to lower ratepayers’ gas costs.”  CUB Ex. 1.03 at 8.   

Specifically, the Commission, relying on Nicor’s representations, intended that its 

approval of the GCPP would reshape its supervision of Nicor’s gas supply practices by 1) 

providing Nicor with appropriate economic incentives to improve its performance in providing 

customers with the best gas prices available, while recognizing the need for continued reliability 

and security of supply; 2) encouraging the appropriate use of competitive market opportunities 

and risk management mechanisms for procurement of gas supply, transportation and storage 

service by establishing a reasonable balance between risk and reward; and 3) lowering  

regulatory costs by establishing an objective, market-based standard for evaluating gas supply 

purchases, planning and management while also eliminating after-the-fact prudence reviews.  

Order at 3.  The last objective was to be implemented through the use of a benchmark formula.  
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A. The Benchmark Formula’s Components Were Intended to Motivate More 
Efficient Gas Purchasing by Giving Nicor a “Price to Beat”.    

Nicor’s original petition proposed a new Rider 4, “Gas Supply Performance Program” 

which would use a market-sensitive benchmark and compare the company’s annual costs under 

that benchmark with the company’s actual gas costs as calculated under Rider 6.  Nicor’s GCPP 

petition claimed that if the Commission approved its GCPP proposal, the Commission would no 

longer need to conduct annual prudence reviews under Rider 6 because the market-sensitive 

benchmark would substitute for the discipline of regulation by providing an objective prudence 

standard.  Order at 3.    

Instead of having its recoverable costs determined in a Purchased Gas Adjustment 

(“PGA”) proceeding, in which the Commission would review costs and prudence issues. Nicor 

would have its recoverable costs determined through the use of a market-based benchmark, 

which would determine a benchmark gas cost.   Nicor proposed the benchmark as an alternative 

to the PGA, and the GCPP formula was designed to incent the Company to achieve lower gas 

costs than could be achieved under traditional regulation.  Order at 2.  To the extent Nicor’s costs 

under Rider 6 were lower than the benchmark gas cost, Nicor would share the savings difference 

on a 50/50 basis with ratepayers.  Should Nicor’s actual cost of gas exceed the benchmark cost of 

gas, the shortfall would also be split equally between Nicor and its customers.  Order at 3.  

The benchmark formula was designed to estimate the market cost of gas through use of 

the following calculation:      

Market Index Cost     

Minus  Storage Credit Adjustment (SCA)     
[SCA = Storage Credit Rate (SCR) X actual withdrawals)]      

Plus  Firm Deliverability Adjustment (FDA) 
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Plus  Commodity Adjustment_(CA)______________                              

Equals  Benchmark Cost of Gas    

Nicor had no ability to influence the Firm Deliverability Adjustment, as that was a fixed 

dollar amount.  Nor was it able to influence the Commodity Adjustment, as that was a product of 

actual deliveries to customers.   Neither of those factors, nor the Market Index Cost, were matters 

of significant controversy in the 99-0127 docket.    

B. The Storage Credit Adjustment Incorporates into the Benchmark Price the 
Economies of Efficient Gas Purchasing Practices.   

The Storage Credit Adjustment equals the Storage Credit Rate4 multiplied by the actual 

quantity of gas withdrawn from storage by Nicor during a calendar year.  CUB Ex. 1.0 at 15.  

Staff witness Zuraski explained the SCA as follows:  

…the Storage Credit Adjustment (“SCA”) represents the difference in the value 
of gas when it was withdrawn from storage and the value of gas when it was 
injected into storage.  To represent this value, the SCA uses fixed monthly 
weights and actual monthly market prices to compute an annual storage credit 
rate, which is then multiplied by actual annual storage withdrawals.  Thus, this 
SCA fluctuates from year to year due to the movement in market prices and to 
changes in annual storage withdrawals.  When the SCA is positive, it implies that 
gas was more valuable during the withdrawal season than the injection season and 
thus, the use of storage is likely to decrease costs. Hence, the SCA is subtracted 
from the other components of the benchmark (so an increase in the SCA is a 
decrease in the benchmark, while a decrease in the SCA is an increase in the 
benchmark).    

Staff Ex. 1.0R at 23-24. 

                                                       

 

4 The Storage Credit Rate is the difference between the weighted average Market Index price for injections 
(weighted by Nicor Gas’ actual 1994-1998 annual monthly injection amounts) and the weighted average Market 
Index Price for withdrawals (weighted by Nicor Gas’ actual monthly withdrawal volumes in the GCPP year).  Use 
of the SCR to calculate the SCA was intended to accurately represent those percentages of annual withdrawals made 
in high-cost months and those percentages of annual injections made in low-cost months.   See AG Ex. 1.3, 
Schedule DJE-1 for the SCR monthly injection and withdrawal weightings for each month that were approved in the 
99-0127 order.   
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According to the Lassar Report, the SCA represented “…a correction to the Market Price 

that reflects the fact that the true price of gas is not the market price at the time the gas was 

delivered, but the price at the time of the injection of the gas.  CUB Ex. 1.02 at 11.  The purpose 

of the SCA was to incorporate into the notational benchmark this change in price so that Nicor 

will not ‘beat’ the benchmark through the simple operation of its historical injection and 

withdrawal patterns.”  Id., fn 2.  

While market conditions may cause some variations from this pattern from time to time, 

incorporating the withdrawal schedule resulting from normal seasonal variations in price in the 

SCA would accurately reflect the price advantage consumers expect due to the fact that natural 

gas can be stored.  Most important, use of  this factor as an input to the benchmark formula 

would help create a benchmark market price that represented prudent gas purchases and would 

create an efficient “price to beat” under the GCPP.  As stated in the Commission’s Order in 99-

0127, the SCA was “…intended to recognize the annual benefit that Nicor Gas’ customers 

receive as a result of the Company’s purchase of gas supplies during off-peak periods, when 

prices are typically lower, the injection of that gas into storage, and the withdrawal of those 

supplies to meet demand during peak periods, when prices are typically higher.”  Order at 13.   

C. The Storage Credit Adjustment Can Be Positive or Negative, Reflecting 
Seasonal Variations in the Market Price of Gas During Peak Usage Months 
and Off-Peak Usage Months.   

Multiplying the SCR factor times actual withdrawals to arrive at the SCA was meant to 

reflect the actual seasonal price differential associated with that efficiently-timed pattern of 

withdrawals and injections, and more importantly, to reflect the impact of that differential on gas 

costs that Nicor (as would any responsible utility) passed on to its customers in a traditional 

regulatory framework.   
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During 2000, the first year that the GCPP was in effect, the SCA was a negative number, 

“inverted” due to the fact that the average market price indices in the off-peak months, when gas 

is typically injected, were higher than in the peak months, when gas is typically withdrawn – just 

the opposite of the usual pricing pattern.    

The actual SCA for 2000 was negative: -$0.6863.  AG Ex. 1.2 at 17-18; AG Ex. 1.3, 

Schedule DJE-3, p. 1.  A negative SCA would increase the benchmark .  

During 2001, the SCA was a positive number, reflecting the more normal pricing pattern 

of high peak usage prices in the winter and lower off-peak usage prices in the summer.  But the 

SCA in 2001 was unusually high, much higher than it had been in the years 1994-1998 that the 

Commission had used to establish the benchline components of the SCA.    

The actual SCA for 2001 was $2.7503.  AG Ex. 1.2 at 21; AG Ex. 1.3, Schedule DJE-4, 

p. 1.  A positive SCA would decrease the benchmark.       

D. ICC Staff Warned the Commission that Nicor Had the Ability to Manipulate 
the SCA.    

During the GCPP approval process, the ICC Staff alerted the Commission to the 

possibility that the formula as written would allow the Company to manipulate its storage cycle 

to the detriment of its customers: 

Staff believes under certain circumstances, the Storage Credit Adjustment could 
give the Company an incentive to create false savings by shifting withdrawals to 
months when Market Index Prices are low, and meet demand with current 
purchases when Market Index Prices are high.  By so doing, Staff avers that the 
Company could reduce the Storage Credit Rate and raise the Benchmark, thereby 
enabling the Company to share in greater”savings” or fewer “losses.”  The net 
result, according to Staff, could be an increase in the cost of gas to ratepayers.  

Order at 13.   The essence of Staff’s warning to the Commission was that unless the formula 

components were precisely calibrated to preclude Nicor’s influence, the Company’s actions 
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could impact the Storage Credit Adjustment.  The SCA was the product of multiplying the 

Storage Credit Rate by actual storage withdrawals for the year, and Nicor was in control of its 

actual storage withdrawals.  AG Ex. 1.2 at 7.   If Nicor could take actions to keep the SCA low, 

the benchmark would remain high enough so that Nicor could “beat” that price and share the 

difference in “savings” with ratepayers.  If, on the other hand, the SCA grew too high, it would 

lower the benchmark, making it more difficult for Nicor to beat, potentially decreasing or even 

eliminating the positive differential between the benchmark and Nicor’s actual price of gas and 

requiring Nicor to bear 50% of that “loss”.   Either scenario tempted manipulation.  

During the course of the GCPP proceeding, Nicor witnesses explicitly denied that the 

Company had any ability to manipulate its storage activity.  The Company claimed that in order 

for it to manipulate the formula, it “…would have to be able to predict Market Index Prices, 

actual variable commodity costs, and the relative difference between the two and do so for 

multiple monthly periods.”  Order at 15.  The Company denied have the ability to make such 

predictions.  Id.  More importantly, the Company stated that doing so would increase customer 

costs and hence would be bad business, and that it had specifically “structured its calculation of 

the Storage Credit Adjustment in order to pass along to customers the full seasonal benefit from 

storage.”  Id.  

Nicor endorsed the use of the SCA precisely because it claimed the Company could not 

manipulate it: “…it represents the ‘seasonal price differential’ associated with storage 

withdrawals…”   Order at 15.   The Company’s witness explained that using historical injection 

weightings incorporated into the benchmark formula would reflect normal weather and could not 

be manipulated or influenced by the Company and that relying upon actual withdrawal volumes 

would be similarly reliable because the Company “…has very limited ability to adjust the timing 
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of the storage withdrawals, which ‘are determined largely by weather and operational 

requirements’ and therefore cannot be manipulated.”  Id.   See

 
also

 
CUB Ex. 1.0 at 48-49. 

IV. Nicor’s Implementation of the GCPP Enabled the Company To Be in Technical 
Compliance with the Formula Approved by the Commission Yet Still Make 
Decisions that Placed Nicor’s Interests Ahead of Ratepayers, Contrary to Section 9-
244.   

Although Nicor has maintained throughout the 99-0127 proceeding that it was incapable 

of “manipulating” anything, the evidence presented by various parties demonstrates that it 

consistently acted in ways that placed its own interests ahead of ratepayers.  By hiding behind 

the GCPP, it could take steps that insulated itself from market risks while it exposed ratepayers 

to those very same risks.  The Commission-approved formula was not intended to benefit Nicor 

at the expense of ratepayers and the features of that formula were presumably designed to avoid 

that scenario.  But that is not, as the facts demonstrate, what happened. 

A. The GCPP formula permitted Nicor to benefit even as ratepayers were 
harmed.   

The formula for calculating the SCA component of the benchmark to which Nicor’s 

actual gas costs were compared allowed the Company’s actions to influence the benchmark.   

While Nicor could not directly, on its own, affect the cost of gas in the marketplace, it could, 

through its own actions, affect how that cost was translated into a benchmark cost of gas 

according to the GCPP formula.  As CUB witness Mierzwa testified, the SCA didn’t have 

anything to do with the actual costs of gas, but it did effect how the Company withdrew its gas, 

injected its gas and the impact of gas costs on ratepayers.  Tr. 1177.  Most important, the SCA 

determined whether Nicor would get to pass on its share of “savings” against the benchmark to 

its shareholders.  So instead of making its withdrawal and injection decisions based on how to 

achieve the best price for utility customers, Nicor based its gas storage management decisions on 
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beating the benchmark cost of gas, regardless of the impact of those decisions on the costs of gas 

passed on to consumers.     

For example, if there were a potential course of action that could increase the benchmark 

without increasing the actual cost of gas, there would be an incentive for the Company to take 

such action because it would earn a reward for doing so (equal to 50% of the increase in the 

benchmark) even though there were no benefits to customers.  There ws another flaw.  Even 

more of a problem was that if there were a potential course of action that would increase the 

benchmark but would also increase the actual cost of gas, there would be an incentive for the 

Company to take such action if the increase to the benchmark were greater than the increase to 

the actual cost of gas, even though such action would be detrimental to customers.  AG Ex. 1.2 at 

23 (emphasis added).  Thus, the SCA formula created a perverse incentive to the Company to 

employ tactics that could increase the actual cost of gas to customers as long as it increased the 

benchmark more.  Id. at 20, 23.      

Once the GCPP was approved, Nicor implemented a number of procedures without 

regard to the justification, legitimacy, or effect of those procedures on ratepayers.  The sole 

purpose of those procedures was to improve the Company’s observed performance against the 

benchmark by inflating the benchmark, without regard to the effect on the actual cost of gas.  

These transactions included mechanisms such as:  sham sales of stored gas, storage pre-fills, 

virtual storage, and in-field transfers.   AG Exhibit 1.2 at 12-16.  While these “transactions” were 

ultimately restated so as to eliminate their effect on the benchmark and cost of gas, they 

demonstrate what Nicor’s mindset was during the term of the GCPP: enhance the measured 

performance against the benchmark, regardless of the effect on the cost of gas and on ratepayers.    
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B. Nicor’s Withdrawals of LIFO Gas Increased in 2000.  

Whether Nicor planned to use the GCPP to access the low-cost LIFO layers to capture 

their inherent value for shareholders or simply viewed them as insurance against other risks, 

Nicor did in fact end up relying heavily on the LIFO strategy.  ICC Staff Ex. 1.0R at 12.    The 

Lassar Report provides a detailed accounting of these storage transactions conducted solely to 

affect the benchmark.  For example, the Report describes an e-mail from Al Harms, Nicor’s 

manager of Rate Research to George Behrens, Vice President, Administration and Treasurer 

dated September 18, 2000 (with copies to others, including Lonnie Upshaw, Vice President of 

Supply and Technical Services), which considered the transaction described as virtual storage.   

Virtual storage treats flowing gas as simultaneous injections to and withdrawals from stored gas 

inventory.  There is no effect on the actual cost of gas, value of gas in storage, or anything else of 

any substance.  The only effect is to increase the volume and value of gas injected to and 

withdrawn from storage.  AG Ex. 1.2 at 15.  According to the Report,  

Harms states in this e-mail that he had been asked by Behrens if virtual storage 
was “acceptable under the PBR.”  Harms indicated that he “would not be in favor 
of this transaction” because, in his view, it artificially inflated the Benchmark, 
was inconsistent with the Company’s represents to the ICC about the use of 
storage and because the transaction did not lower gas costs.  After Harms sent the 
e-mails, he and Upshaw met to discuss Harms’ position.  Notwithstanding Harms’ 
concerns, Upshaw went forward with the strategies.   Behrens, to whom Harms’ 
e-mail was addressed, told us that he was surprised to have learned in 2002 that 
the treatment had been followed given Harms’ opposition.  

CUB Ex. 1.02 at 32.  While the virtual storage transactions, as well as several other transactions, 

were ultimately found to be inappropriate and reversed, the fact that Nicor implemented this ploy 

demonstrates the Company’s utter disregard for the interests of ratepayers in late 2000 while the 

GCPP was in effect. 
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In addition to virtual storage, Nicor employed several other strategies to access its low-

cost LIFO layers:  the sale of stored gas to IMD Storage Transportation and Asset Management 

Company in 1999 to remove more recently-purchased, higher cost gas and enable access to the 

LIFO layers; the use of storage prefills, which allowed Nicor to maintain the physical inventory 

quantities needed for operational requirements while also preserving access to the lower priced 

LIFO gas; and the use of in-field transfers, which were accounted for inconsistently, depending 

on whether Nicor needed them to be treated as withdrawals.  All of these transactions were 

devices used to give the Company access to its LIFO layers of gas, and were an important part of 

the Company’s PBR plan.   AG Ex. 1.2 at 12-16.  The Lassar Report recommended a variety of 

adjustments to compensate ratepayers for these transactions.    

Nicor has attempted to downplay the LIFO strategy as a motivation for its GCPP petition, 

in spite of the voluminous evidence that the LIFO layers were a primary factor in the filing of the 

GCPP petition.  But even if one assumes Nicor is telling the truth when it says the GCPP was not 

devised to capture the value of its low-cost LIFO layers for its shareholders, the Company has 

been unable or unwilling to explain why it so many of its actions subsequent to the approval of 

the GCPP – most significantly in the second year of the GCPP, 2001 -- were contrary to the 

interests of its customers.    

C. It is Unrebutted That Following Increased Withdrawals in 2000, Nicor’s 
Withdrawals in 2001 Were Far Lower Than Normal.   

Nicor has not rebutted the fact that the Company greatly reduced its storage withdrawals 

in 2001.   The Company’s withdrawals differed significantly from those in the previous seven 

years in several capacities, in both their range and their deviation from average withdrawals.  AG 

Ex. 1.4 at 13. 
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In the seven years immediately preceding 2001, the withdrawals ranged from 115.1 Bcf to 

136.8 Bcf, with the average annual withdrawal at 126.6 Bcf.  But in 2001, the withdrawals were 

54.3 Bcf, less than half of the next lowest year.  Id.  

The actual annual withdrawal in that seven year period was never more than 11.5 Bcf 

above or below that 126.6 Bcf average, but in 2001, the withdrawal was 72.3 Bcf below the seven 

year average and 60.8 Bcf below the next lowest year.    Id.   

There is also no dispute that the SCR in 2001 was much higher than normal.  The Storage 

Credit Rate in 2001 was $2.7503.  This Storage Credit Rate was far outside anything that had 

been experienced in the 1994-1998 base period that was used to establish the parameters of the 

SCA.  The high SCR in 2001 was the result of the high prices in the early months in 2001, which 

exceeded the prices in the summer months of 2001 by far more than would be expected due to 

normal seasonal variations.  AG Exhibit 1.2 at 21.  

Purely as a matter of arithmetic, there can be no dispute that the combined effect of the 

lower than normal storage withdrawals in 2001 and the much-higher-than-normal SCR5 was a 

drastically higher cost of gas than what the Company would have incurred with a more normal 

level of withdrawals in 2001.  While gas prices are normally lower in the summer, what was 

unique about 2001 was the size of that differential that year.  In January of 2001, Nicor faced a 

defining choice:  it could have maintained a withdrawal cycle to take advantage of the high SCR, 

thereby keeping gas costs low for its customers but risking underperforming against the 

benchmark, thereby keeping gas costs low for its customers, or it could ignore the high SCR and 

suppress its withdrawals to beat the benchmark, thereby raising gas costs for consumers..  It 

chose the latter.   

                                                       

 

5  The high SCR means the ratio of winter to summer prices was very high.  By suppressing its withdrawal cycle, 
Nicor was not able to take advantage of that differential.  
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V. Nicor Has Presented No Credible Evidence To Support The Management of Its 2001 
Storage Cycle at Ratepayers’ Expense.   

As it has defended its withdrawal cycle in 2000, especially in November and December, 

as a response to the weather and pricing patterns of that year, Nicor at least presents what it 

purports to be a rationale for its behavior.   Although AG witness Effron successfully rebutted 

these explanations, the Company has yet to justify its greatly reduced storage cycle from 

February until December 2001, which imposed real harm on Nicor’s customers.   

A. Nicor Ignores the Facts and Presents Theories To Justify Its Greatly 
Reduced Storage Cycle for 2001.   

Nicor has provided no explanation for why its withdrawals after January 2001 were less 

than what withdrawals had been historically.  Refuting Nicor’s inability to explain this 

phenomenon, AG witness Effron offered three plausible and supportable reasons for the lower 

withdrawals in 2001:   

1) a relatively low level of inventory of stored gas at the end of 2000;  

2) a probable developing realization that minimizing the level of withdrawals in 2001 
would increase the benchmark, and    

3) deliveries in January 2001 being less than normal due to weather conditions.    

AG Exhibit 1.4 at 5.   

An explanation for each of these reasons follows.    

1) a relatively low level of inventory of stored gas at the end of 2000;   

There is no dispute that the low inventory level at the end of 2000 was a contributing factor 

to the low level of withdrawals in 2001.  The Company asserts that the low inventory level at the 

end of 2000 was caused by the colder than normal weather in November and December of 2000.   

But the evidence demonstrates that the low inventory of stored gas at the end of 2000 was 
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attributable to the increased net withdrawals in 1999 and 2000 in order to implement the 

Company’s carefully concealed strategy of capturing a share of the benefit of low priced LIFO 

gas in inventory for shareholders.  

 

In 1999, Nicor withdrew 11.5 million MMBtu’s from storage in excess of the volumes of 
gas injected into storage, in order to be in a position to keep a share of the difference 
between the remaining low priced LIFO gas in inventory and the market price of gas 
during the time that the GCPP was in effect.  CITE.  

 

In 2000, Nicor continued that strategy, liquidating 17.5 million MMBtu’s of stored gas at 
an average price that was $29.7 million below the average market index price of gas for 
the year, keeping half of that difference for itself.  CITE.  

 

As a result of these net withdrawals, the volume of top gas stored in inventory as of 
December 31, 2000, was approximately 29% less than the volume as of December 31, 
1998.  Because of this situation, withdrawals of gas from inventory were reduced from 
normal levels in early 2001, at a substantial cost to customers.  AG Exhibit 1.2, pages 36-
37.   

In his rebuttal testimony, Nicor witness Dr. Carpenter attempted to attribute the 

withdrawals in those months to the weather in November and December of 2000, without 

distinguishing what happened in each of those months individually (let alone addressing the 

weather patterns within the months).  Nicor Ex. 5.0 at 18-21.  As explained by AG witness 

Effron, however, combining the experience in November and December created a misleading 

impression:  

The weather in November 2000 was slightly colder than usual, about 2.3 degrees below 
normal, according to Dr. Carpenter.  While this is somewhat colder than historical 
experience, it is nothing extraordinary.  For example, in the nine year period covered in 
Figure 4 of Dr. Carpenter’s testimony, the November weather was colder than the weather 
in November 2000 in four of the other years and warmer in four of the other years.  Thus, 
November 2000 was the median of this nine year period – not an outlier by any measure.  
However, the net withdrawals in November 2000 – 14.83 Bcf - were by far the highest in 
the nine year period covered in Dr. Carpenter’s presentation, exceeding the November 
withdrawals in the next highest year by 28%, and exceeding the average November net 
withdrawals in of the other eight years by 310%.  In the way of further comparison, the 
withdrawals in November 2000 were 216% greater than the withdrawals in November 
1995 although the weather in November 1995 was 17% colder than the weather in 
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November. 2000.  The somewhat-colder-than-normal weather in November 2000 cannot 
possibly explain the much-greater-than-normal net withdrawals from storage inventory in 
that month.     

The weather in December 2000 was much colder than normal.  As Dr. Carpenter states, the 
weather was 11.4 degrees below normal in December 2000, and December of 2000 was 
the second coldest December in Chicago since 1872.  Nicor Gas Ex. 5.0 at 18.  No other 
December in the nine year period covered in Figure 4 of Dr. Carpenter’s testimony was 
even close to being as cold as the weather in December 2000.  While the net withdrawals in 
December 2000 - 19.6 Bcf - were somewhat above the average of 17.5 Bcf in the other 
eight years covered in Dr. Carpenter’s analysis, there was nothing unusual about the 
amount of withdrawals in December 2000.  In fact, the net withdrawals in both December 
1997 and December 2002, months when the temperatures were milder than normal, were 
greater then the net withdrawals in December 2000.   

For November and December of 2000 combined, the net withdrawals of 34.4 Bcf were 
13.3 Bcf greater than the average November-December net withdrawals for the other eight 
years covered in Dr. Carpenter’s analysis.  Of that difference, 11.2 Bcf is accounted for by 
November, when the weather was slightly colder than normal, but only 2.1 Bcf is 
accounted for by December, when the weather was much, much colder than normal.  Thus, 
the colder than normal weather in November and December of 2000 clearly does not 
explain the low storage inventory at the end on 2000.  

AG Ex. 1.4 at 6-8.   

Dr. Carpenter would have the Commission believe that much colder weather In 

November and December of 2000 led the Company to withdraw more gas in those months.  But 

that analysis fails because in November, when temperatures were very average compared to 

other years, the Company’s net withdrawals were 310% higher than the average of the 

comparison eight-year period.  And in December, when the weather was much colder than 

normal, and one would expect net withdrawals to be much higher, they increased by only 12%.  

The facts point to a different conclusion than Nicor has promoted: these withdrawals were 

prompted by factors other than weather.       

Then in its surrebuttal testimony, the Company changed its story.  Now Nicor presented  

a new analysis, one which purported to show that the higher withdrawals were not caused by the 

aggregate weather experience in those two months, but rather by the weather patterns within 
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those months – an unusual approach, considering that originally the Company had not even 

distinguished between the two months.   In Nicor Ex. 12.0 at 12-17, Company witnesses Moes 

and Gulick presented weather information for November and December on a day by day basis.  

With regard to November 2000 in particular (remember, the withdrawals in December 2000 were 

about normal), Witnesses Moes/Gulick describe a pattern of “steady growth in colder 

temperatures,” Nicor Ex. 12.0 at 12, and concluded “It is just this type of weather pattern that 

leads to an increased usage of storage and increased withdrawals. Mr. Effron’s comparison of 

total November degree days does not provide sufficient detail to understand storage utilization, 

underestimates storage usage during colder periods and overestimates it during warmer periods, 

and leads to an inaccurate conclusion.”  Nicor Ex. 12.0 at 16.  

The conclusions of Moes/Gulick are pure speculation.  In fact, the Company provided 

absolutely no evidence whatsoever that the increased withdrawals in November and December 

2000 took place on those days when the weather was significantly colder than normal.  For 

example, the graph contained in Nicor Ex. 12 at page 13 shows the heating degree days 

(measuring the extent to which weather was colder than normal) on a day by day basis in 

November 2000 but does not show what the withdrawals were on each day.  For all anyone 

knows, the increased withdrawals could have taken place on the days that were warmer than 

normal.  See Tr. 1441-42.    

What the Company presented is a theoretical explanation of what might have caused the 

higher than normal withdrawals in November and December of 2000; however, the Company did 

not present any evidence that weather patterns in November and December 2000  actually 

caused the higher than normal withdrawals in those months.   

2) a probable developing realization that minimizing the level of withdrawals in 2001 
would increase the benchmark
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The second reason that AG witness Effron believed Nicor’s 2001 withdrawals were 

significantly lower than historical withdrawals is that by the end of 2000, the Company 

undoubtedly knew what the SCA for 2001 would be.  In fact, the SCA for 2001 was very high, 

much higher than the SCA had been calculated for the years 1994-1998 that the Commission had 

used in approving the GCPP formula.  AG Ex. 1.2 at 21.  Nicor’s storage cycle undoubtedly was 

impacted by this knowledge.  ICC Staff witness Zuraski highlighted this awareness with respect 

to the in-field transfer issue.  Even without knowing exactly whether the Company was aware of 

the winter-summer differentials when planning its in-field transfers, Zuraski noted that futures 

market prices would have alerted the Company to the upcoming SCA rate.  The table below, 

taken from Mr. Zuraski’s revised direct testimony on reopening, shows the SCA rates that would 

have been predicted by the 12-month strips of futures prices available just before the start of each 

year: 

Table 5     Storage Credit Rates 
Implied by 12-month Futures Strip Compared with Actual 

Year

 

Futures 
Transaction 

 

Date 

SCA Rate 
Implied by

 

Futures 
Actual

 

SCA Rate

 

2000

 

12/28/1999

 

$0.043

 

($0.686)

 

2001

 

12/27/2000

 

$2.469

 

$2.750

 

2002

 

12/27/2001

 

($0.006)

 

($0.326)

  

ICC Staff Ex. 1.0R at 30.  

As can be seen from this chart, the availability of gas futures prices was a fairly accurate 

predictor of the actual SCA Rate, and an absolutely accurate signal as to whether the rate would 

be positive or negative for the years 2001 and 2002.   The likelihood that Nicor was not aware of 

gas futures prices (as any reliable gas utility would be) and what they predicted for the SCA is 

simply not within the realm of possibility.    With this knowledge at hand, the presumption is that 
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the Company acted accordingly.  Given Nicor’s willingness to use the GCPP to ensure that it 

benefitted from the formula even if its ratepayers did not, it is entirely logical to presume that 

they used this information to plan a decreased withdrawal cycle in 2001.    When under cross-

examination AG witness Effron also testified to the existence of this data as a viable explanation 

for Nicor’s decreased withdrawals in 2001, Nicor did not challenge the logic of his 

understanding.  Tr.   This explanation is utterly credible, and, in fact, more than likely, as the 

Company has not offered a viable basis to attack it. 

3) deliveries in January 2001 being less than normal due to weather conditions.    

AG witness Effron explained in his direct testimony offers a comparison of withdrawals 

in January 2001 and January 1998.  The pattern of deliveries in 1998 was somewhat similar to 

those in 2001, actually within 1% of the 2001 deliveries, and the deliveries in January 1998 were 

also reasonably close to the deliveries in January 2001, actually within 3%.  In January 1998, the 

withdrawals from gas stored in inventory were 27.7 million MMBtu’s, about 9.8 million 

MMBtu’s greater than the withdrawals in January 2001.  None of this difference can be 

attributed to weather, Effron reasoned, as the total deliveries in January 1998 were actually 

somewhat less than the deliveries in January 2001 (January 2001 was also colder than January 

1998).  Therefore, all of this difference can be attributed to the relatively low volume of gas 

stored in inventory at the end of 2000 and possibly to the developing realization that the SCR in 

2001 would be unusually high.  AG Ex. 1.2 at 30-31; AG Ex. 1.3, Schedule DJE-5 at 3-4. 

B. Nicor Failed to Present Any Credible Evidence to Explain Its Greatly 
Reduced Storage Cycle From February to December of 2001.   

The Commission should not fail to notice a glaring evidentiary hole in Nicor’s case.   

Apart from January of that year, the Company has not presented any credible evidence to explain 
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its decreased withdrawals for 2001.  The effect on the cost of gas for ratepayers in February and 

March of 2001 alone was approximately $64 million.  AG Ex. 1.4 at 17-18..   

The consequences of the low inventory at the end of 2000, the reduced withdrawals in 

January 2001, and the Company’s greatly reduced storage cycle in 2001 in an attempt to beat the 

storage component of the Benchmark were severe.  The Company withdrew 54.3 Bcf in 2001, 

less than half of the next lowest level of withdrawals in the immediately preceding seven years.  

AG Exhibit 1.4 at 13.    

If the withdrawals in 2001 had matched the average withdrawals in the years 1994-1998 

(the five year period used by the Commission to develop the SCR weightings in the calculation of 

the SCA component of the benchmark) the cost of gas in 2001 would have been lower by $182 

million.  AG Exhibit 1.2 at 26.    

If the withdrawals in 2001 had matched the withdrawals in 1998 (a year when the weather 

pattern in the early months of the year was similar to the weather pattern in the early months of 

2001) the cost of gas in 2001 would have been lower by $145 million.  AG Exhibit 1.2 at 31.    

If the withdrawals in 2001 had matched the withdrawals in 1996 (the lowest level of 

withdrawals in the years 1994-2001) the cost of gas in 2001 would have been lower by $155 

million.  CUB Ex. 1.0 at 53.    

It is, of course, impossible to say exactly what the withdrawals in 2001 would have been 

had it not been for the low inventory at the end of 2000 and the Company’s greatly reduced 

storage cycle in 2001 in an attempt to beat the storage component of the Benchmark.  However, 

there can be no question that the lower than normal withdrawals in 2001 resulted in a 

substantially higher cost of gas to customers in that year. 
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The Company offers only one defense of the reduced level of withdrawals in 2001: the 

lower inventory at the end of 2000, which it attributes to the higher withdrawals in November 

and December of 2001 in response to the weather conditions in those months.  Even if the 

Company had established the low inventory at the end of 2000 was the result of weather in 

November and December, as opposed to the Company’s efforts to access the low cost layers of 

LIFO gas (which it has not), that low level of inventory would only explain the reduced level of 

withdrawals in January 2001.  There is one, and only one, explanation of the Company’s 

suppression of withdrawals in the months subsequent to January.  That explanation is stated 

clearly and succinctly in the Lassar Report:  

… Nicor recognized a small withdrawal in January, which was also predicted to be the 
highest priced gas of the year. Given its withdrawal performance in January, Nicor 
recognized that it would “under-perform” against the storage component of the 
Benchmark unless it, at minimum, matched its withdrawals to the SCR weightings.  
Thus, after January, Nicor planned a greatly reduced storage cycle in an attempt to beat 
the storage component of the Benchmark.  

CUB Ex. 1.03 at 52, fn 24.   

While the effect of the reduced storage cycle in 2001 was most pronounced in January, 

the effect on the cost of gas in the remaining months of 2001, particularly the remainder of the 

first quarter of 2001, was not insignificant.  Where net withdrawals in the first quarter of 2001 

were only 29.6 Bcf, in the seven years between 1994 and 2000, net withdrawals ranged from 

57.1 Bcf to 81.9 Bcf, with an average of 70.6 Bcf.  The average net withdrawal in the first 

quarter for the years 1994 to 2000 was 138% greater than the first quarter net withdrawal in 

2001.  The lowest first quarter net withdrawal in any of the years 1994 through 2000 was 93% 

greater than the first quarter net withdrawal in 2001.  Consequently, Nicor’s inventory as of the 

end of March, 2001 was in fact, higher than the stored gas inventory as of the end of March in 
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any of the sever preceding years, even though the stored gas inventory at the beginning of 

January 2001 was lower than in any of the seven preceding years.  By any objective measure, 

Nicor’s net withdrawals for the first quarter of 2001 were unusually low.  AG Ex. 1.4 at 17.  AG 

witness Effron observed that the impact on the cost of gas for customers for just two months in 

the first quarter of 2001 due to Nicor’s decision to reduce its storage cycle is unmistakable:  

While the reduced level of withdrawals in January 2001 can be explained by the 
low inventory at the beginning of the month and possibly weather, these factors cannot 
explain the reduced level of withdrawals for the remainder of the first quarter of 2001.  
The stored gas inventory at the end of January 2001, although less than the average 
inventory in the prior seven-year period, was not exceptionally low, and the weather over 
the next two months was approximately normal (a bit colder actually). The primary 
reason for the magnitude of the reduction to the normal level of withdrawals in that two 
month period can only be the Company’s “greatly reduced storage cycle in an attempt to 
beat the Benchmark.”  The reduced withdrawals in February and March 2001 increased 
the cost of gas by approximately $64 million in those two months. Although this is not as 
great as the effect of the reduced withdrawals in January 2001, it is by no means 
immaterial either.  

AG Exhibit 1.4, at 17-18.   

Nicor Gas did not respond to, or contest, this testimony.  In fact, the Company, at the last 

minute, withdrew the testimony of its main witness addressing the Company’s storage operations 

in the first quarter of 2001, a Mr. Labhart (referenced at AG Exhibit 1.4 at 11-12, 16-18).  By 

withdrawing the testimony of Mr. Labhart, Nicor Gas literally acknowledged that it was offering 

no response to Mr. Effron’s testimony regarding the effect of its suppressed withdrawals on the 

cost of gas to customers during February and March of 2001.  Indeed, given the superficiality of 

Mr. Labhart’s consideration of the storage operations in the first quarter of 2011 (see AG Exhibit 

1.4 at 16, lines 328-335), he had no basis to dispute Mr. Effron’s conclusions on this matter, so 

the Company’s ultimate decision to withdraw his testimony is perfectly understandable in the 

circumstances. 
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At the end of January 2001, the Company had 54.5 Bcf of gas in inventory.  AG Ex. 1.4, 

Workpapers.  As Mr. Effron had testified, this balance, although less than the average inventory 

in the prior seven-year period, was not exceptionally low.  In the prior seven years there was one 

year when the inventory at the end of January was lower and two years where it was only a little 

higher.  Tr. 1361-62.  If the withdrawals in February and March of 2001 had matched the 

average February-March withdrawals for the years 1994-1998, the cost of gas would have been 

lower by $64.1 million.  AG Ex. 1.4, page 18.   This would have required an increase in the 

volume of withdrawals of approximately 24.5 Bcf Tr. 1356.  The record shows that inventory at 

the end of January 2001 would have supported increased withdrawals of this magnitude. Tr. 

1358.  The Company offered no evidence that would indicate otherwise.  Tr. 1356-57.   

On cross examination, the Company cited to data showing that the storage inventory at 

the end of January in four of the seven years preceding 2001 was higher than it was at the end of 

January 2001.   Tr. 1360-63.   This is perfectly logical, as AG witness Effron had testified that 

stored gas inventory at the end of January 2001 was less than the average inventory in the prior 

seven-year period, so by definition the stored gas inventory at the end of January in at least 

some, if not most, of those earlier years would have been higher than the stored gas inventory at 

the end of January 2001.  In addition, referring to the workpapers accompanying AG Exhibit 1.4, 

from which the Company’s January storage data were taken, it can be seen that while the January 

inventories were higher in the cited years, the withdrawals in those years were also much higher.  

For example at the end of January 1999, the Company had 76.2 Bcf in storage. Tr. 1361.  

However, the gross withdrawals in February and March 1999 totaled 52.5 Bcf, exceeding the 

withdrawals in February-March 2001 by 35.7 Bcf.  AG Ex. 1.4, Workpapers.  The fact that the 

storage inventory at the end of January in certain of the years before 2001 was higher than it was 
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at the end of January 2001 says nothing about the extent to which withdrawals in February and 

March could have been increased, given the volume of inventory at the end of January 2001.  

The Company has offered no evidence to rebut AG witness Effron’s testimony that the 

withdrawals in February and March could have been safely and prudently increased by 24.5 Bcf, 

with substantial savings to customers.  This analysis is based on increasing the withdrawals to 

the average for the years 1994-1998.   If the withdrawals in February-March of 2001 had been at 

the same level of withdrawals in February-March 1998, the results would have been virtually 

identical, both in terms of increased volume and savings to customers. AG Ex. 1.2, Schedule 

DJE-5, at 3-4; AG Ex. 1.4 at 18.   The only reason for the suppression of withdrawals in 

February and March of 2001 was the greatly reduced storage cycle in an attempt to beat the 

storage component of the Benchmark. Tr. 1357-58.  

Nobody is arguing that Nicor Gas knew at the outset of 2001 that the reduced storage 

cycle in that year was going to harm customers to the tune of $145 million - $182 million in 

increased gas costs (depending on the assumption regarding what would have transpired absent 

the suppression of withdrawals in 2001).  For that matter, no one is arguing that Nicor Gas knew 

for certain at the end of January 2001 that the greatly reduced storage cycle in an attempt to beat 

the storage component of the Benchmark would increase gas costs by $64 million in February 

and March of that year.  However, what should be clear, beyond any dispute, is that Nicor 

planned its storage cycle in 2001 with complete disregard for the interests of its customers. Such 

disregard is perfectly consistent with the Company’s conduct throughout the term of the GCPP, 

as evidenced by its sham sales of stored gas, storage pre-fills, in-field transfers and, especially, 

virtual storage. 
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Nicor had recognized a small withdrawal in January, which was also predicted to be the 

highest priced gas of the year.  Accordingly, by late January, Nicor knew that it was highly likely 

that its greatly reduced storage cycle for 2001 would be costly to customers Tr. 1352 – 54.  Yet 

the Company persisted with this strategy.  Given that the Company knew that its actions would 

be detrimental to customers, it should not be able to now escape the consequences of those 

actions just because it had not imagined the extent to which those actions would harm customers. 

VI. The Commission’s Duty to Review Nicor’s Performance Under An Alternative 
Regulation Plan Requires That Customers Be Made Whole for Any Losses Due to 
Nicor’s Failure to Comply with the Commission’s Goals for the GCPP.     

The Commission has the authority to direct a utility to comply with the terms of an 

alternative regulation plan order, pursuant to Section 9-244(d) of the PUA, should it determine 

that the utility is not implementing the program in accordance with the order.  220 ILCS 5/9-

244(d).   The Commission also has the authority to require a review at whatever intervals its 

discretion dictates, for the purposes of determining “…whether the program should be revised, 

modified or terminated.”  Id.   The Commission itself has acknowledged that its discretion in this 

proceeding is necessarily broad due to the complexity of the issues at hand, noting the very real 

possibility that this docket will result in the granting of refunds to Nicor’s customers.  Second 

Interim Order at 4-6.     

Although it was misled by Nicor’s representations about its real intentions in requesting 

an alternative regulation plan, the Commission has a duty to consider the actual impact of its 

decisions on customers, on whose behalf the Commission has acted in approving utility 

proposals.  Citizens Utility Board vs. Illinois Commerce Comm’n., 276 Ill.App.3d 730, 738, 658 

N.E.2d, 1194, 1201 (1st Dist. 1995) (“CUB”).  This is true, as the CUB Court observed, even 

where a statute does not explicitly require that consumer interests be taken into consideration.  
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Id.    Where consumer interests are actually in the forefront of the Commission’s decision-

making, as they were in implementing Nicor’s alternative regulation plan, the duty to advocate 

on behalf of customers is even more pronounced.  Moreover, especially where 

misrepresentations of the caliber that have been demonstrated here exist, it is incumbent on 

regulators to take a vigorous role as advocates:   

…under the comprehensive scheme set out in the Public Utilities Act, the 
Commission is to be an active participant.  The Commission is not merely an 
arbitrator between a utility seeking a rate increase and any parties who happen to 
oppose it.  Rather, the Commission is an investigator and regulator of the utilities 
and…may not rely on intervening parties to contest a rate increase or to challenge 
the evidence offered by the utility.  

People ex rel. Hartigan vs Illinois Commerce Comm’n, 510 N.E.2d 865, 871 (Ill. 1987),    

Nicor’s use of the GCPP to legitimize its gas purchasing, storage, withdrawal and 

injection practices was not only contrary to the Commission’s goals and to the specific goals of 

Section 9-244, it resulted in actual harm to ratepayers.  Nicor presented the Commission with a 

plan to rob ratepayers disguised as progressive regulation.  By appealing to the Commission’s 

legitimate interest in innovation, the Company wrongfully and unlawfully tricked the 

Commission into going along with its scheme, perpetrating real harm on its customers.   The 

Commission’s mission in this proceeding is to reclaim its role as an advocate for consumers and 

right that wrong.  

VI. Conclusion.  

The evidence presented by the People demonstrates that under Nicor’s Gas Cost 

Performance Program customers were charged for gas far in excess of those amounts that 

would have been charged to them in the absence of Nicor’s alternative regulation program.  

This result is directly contrary to what was required of Nicor when it filed its alternative 

regulation petition.  The People therefore respectfully request that the Commission enter 
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an order consistent with the arguments presented above.  The evidence demonstrates that 

Nicor’s actions resulted in excess charges for gas to customers of at least $145 million and 

as much as $182 million, and refunds in either amount would be consistent with the 

evidence.  In the alternative, the People recommend that the Commission grant Nicor’s 

customers refunds in the amount of $64 million, representing the excess gas costs that 

were passed on to consumers for the months of February and March 2001, which amount 

is unrebutted in this record..     
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