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INTIAL BRIEF OF THE CITIZENS UTILITY BOARD 

 

 

Pursuant to the schedule set by the Administrative Law Judges (“ALJs”) and Section 

200.800 of the Rules of the Illinois Commerce Commission, 83 Ill. Admin. Code Section 

200.800, the Citizens Utility Board (“CUB”), through its attorneys, hereby submits its Initial 

Brief in the above-captioned proceeding.  This proceeding was initiated on January 24, 2002, 

under Section 9-244(c) of the Public Utilities Act (“PUA” or the “Act”), 220 ILCS 5/9-244(c), to 
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determine whether the performance-based regulatory (“PBR”) program, known as the Gas Cost 

Performance Program (“GCPP”), of Northern Illinois Gas Company, d/b/a Nicor Gas Company 

(“Nicor, “Nicor Gas” or the “Company”), approved by the Illinois Commerce Commission 

(“ICC” or “Commission”) in Docket No. 99-0127, was meeting its objectives.  The scope of this 

proceeding was subsequently expanded when, on December 17, 2002, the Commission entered a 

Second Interim Order in order to review related issues impacting the purchased gas adjustment 

(“PGA”) Rider 6 for the years 1999-2000.  The Second Interim Order stated that “this 

proceeding is the appropriate formal mechanism to consider the totality of issues currently before 

this Commission as a result of the operation of the [GCPP] Program, including the transactions 

occurring in 1999.”  Second Interim Order at 5.  The Commission made clear that this 

proceeding would address “all issues relating to any refunds that may be owing to Nicor 

customers as a result of the operation of the [GCPP] Program and as a result of the operation of 

the Company’s Rider 6 in 1999, 2000, 2001, and 2002, and for ordering such other and further 

relief as deemed equitable and just.”  Id. at 6. 

 

I. INTRODUCTION 

The time has come for the Commission to execute its vital and important role in 

rectifying the harm to Nicor’s customers that resulted from the operation of Nicor’s PBR 

program.  These consumers have waited far too long for the relief due them.  This Commission 

has an obligation to ensure that the effect of Nicor’s misdeeds in misinforming the Commission 

and manipulating its PBR program to its advantage – and disadvantaging consumers to the tune 

of over $300 million – is rectified.   
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In 1999, Nicor proposed a performance-based rate plan it claimed would benefit its 

customers by giving it an incentive to purchase gas more efficiently.  More than 12 years later, it 

is clear the Company actually designed the plan as a way to profit from low-cost gas storage 

inventories, to the detriment of its customers.  CUB Exhibit 1.0 2
nd

 Rev. at 9:220.  Nicor has 

attempted, however, to create an imaginary world in the presentation of its case to this 

Commission: one in which Nicor never made misrepresentations to the Commission, where no 

wrongdoing occurred, and where its actions did not harm ratepayers.  Nicor cannot hide, 

however, from the facts in this record, which show repeated instances of Nicor concealing its 

intentions regarding the GCPP and making misrepresentations in discovery regarding the 

operation of the GCPP: 
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Claim 

 

Truth 

Nicor repeatedly claimed it had 

conducted no analyses to examine 

the profitability of its GCCP plan.
1
 

 

CUB Ex. 1.0 2
nd

 Rev. at 22:571-582 

(DRR to CUB 27); CUB Ex. 1.07 

(DRR to CUB 1.17); 

 Inventory Value Team Report, 

eventually provided on reopening, 

showed the plan was designed for the 

Company to profit from liquidation of 

LIFO gas.  

See Stipulated Exhibit 1  

 Nicor employees revealed the 
Company deliberately concealed from 

the ICC its intentions to profit from 

LIFO gas.  

See CUB Exhibit 1.0 2
nd

 Rev. at 23-

27. 

 Nicor employees were instructed not 
to highlight LIFO benefits in quarterly 

reports to ICC staff.  

See CUB Exhibit 1.0 2
nd

 Rev. at 23-

27. 

Nicor claimed it was taking on 

“substantial risk” under the 

GCCP.   

 

See CUB Ex. 1.0 2
nd

 Rev. at 28. 

Employee depositions show Nicor believed 

the LIFO gas would enable it to profit from 

the GCPP.  

 

See CUB Exhibit 1.0 2
nd

 Rev. at 30. 

Nicor claimed it could not 

manipulate gas storage  

withdrawals to its advantage. 

 

ICC Docket No. 99-0127, Final Order 

at 8 

In 2001, Nicor reduced storage withdrawals to 

boost performance under the GCCP, at the 

expense of ratepayers.  

 

See CUB Exhibit 1.0 2
nd

 Rev. at 47-53. 

Nicor claimed it needed to include 

estimates of capacity costs in GCPP 

because its contracts had not been 

finalized.  

 

See CUB Exhibit 1.0 2
nd

 Rev. at 53-4 

The agreements were finalized, at lower costs 

that projected, three weeks prior to oral 

argument in the case.  

 

See CUB Exhibit 1.0 2
nd

 Rev. at 54. 

 

The Company claimed customers 

would benefit from the GCPP and 

that the interests of Nicor and its 

customers were aligned 

 

See CUB Exhibit 1.0 2
nd

 Rev. at 18. 

Staff, CUB and the AG, and the Company’s 

own independent auditor each concluded that 

Nicor’s actions under the GCPP significantly 

increased customer’s rates, to the tune of a 

combined hundreds of millions of dollars. 

                                                 
1
 In CUB 27, the Company was asked to provide “all projections, analyses and studies prepared which examine the 

extent to which the Company may profit under its proposal.”  The Company responded that it “has not performed 

any projections, analyses or studies related to its potential performance under its proposal.” 
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The record is replete with instances of litigation misconduct by Nicor, from providing 

false information in discovery (see citations in chart above) and omitting material facts at oral 

argument (CUB Ex. 1.0 2
nd

 Rev. at 54:1481-1486), to intentionally concealing vital information 

from the Commission (Id. at 24:610-26:701).  Company employees acknowledged that had the 

Commission been told the full story about its LIFO gas plans, it might have jeopardized approval 

of the PBR or, at a minimum, resulted in a different, less favorable sharing mechanism.  CUB 

Exhibit 2.0 Rev. at 7:144, CUB Exhibit 1.0 2
nd

 Rev. at 26:713-15.  Staff witness Zuraski likewise 

concluded that “[f]rom the start of Docket 99-0127 through June of 2002 in Docket 02-0067, the 

Company withheld crucial information concerning plans to tap into low cost LIFO (last-in first-

out) layers in storage inventory.”  Staff Ex. 1.0R at 5:102-104.  Staff also concluded that the 

Company repeatedly took actions that led to an increase in the cost of gas.  Id. at 7:141-157. 

The record in this proceeding shows unequivocally that Nicor Gas would not have 

requested the GCPP without being able to exploit the value of its significant stores of low-cost 

gas (called “LIFO gas”) that existed in its inventory since 1954.  See, for example, CUB Ex. 1.04 

(Post Board of Directors Presentation), CUB Ex. 1.02 (Lassar Report) at 19; Nicor Ex.5.0 at 

25:482-26:484.  It is further undisputed that the Company failed to reveal its intentions to access 

LIFO layers to the Commission in the docket approving the GCPP (ICC Docket No. 09-0127).  

Yet, it was later revealed that Nicor had assembled an “Inventory Value Team” – before the 

GCPP was filed – for the very purpose of identifying methods to exploit the value of this low-

cost gas, concluding that a PBR mechanism was the way to accomplish this goal.  Additionally, a 

presentation to Nicor’s Board of Directors made in 1998 unambiguously states that if the 

Company was not able to exploit the value of the LIFO gas through the PBR mechanism, the 

PBR would have been too risky.  CUB Ex. 1.04 at 4.   
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After CUB received a whistleblower fax in June 2002, alleging that Nicor was operating 

improperly under the GCPP, an independent investigation of Nicor’s PBR program conducted by 

a Special Committee of Nicor’s Board of Directors, (called the “Lassar Report”), reached this 

same conclusion: “Naturally, by mitigating risk, the LIFO layers were critical to Nicor’s decision 

to embark upon the PBR, and we believe Nicor would not have agreed to the PBR had it not 

known that the low-cost LIFO layers essentially ensured Nicor’s success.”  CUB Ex. 1.02 at 19.  

The Lassar Report found the accounting of these transactions to be improper, prompting Nicor to 

restate its financial results for 2000 and 2001.  CUB Ex. 1.0 2
nd

 Rev. at 6:132-137.  If the 

whistleblower had not come forward to CUB, it is unclear when the details of Nicor’s improper 

activities under the GCPP – and its misrepresentations concerning these activities – would have 

come to light. 

The Company’s case-in-chief largely ignores these facts, insisting that any wrong-doing 

was put right by the financial restatement it performed in 2002.  Yet, despite the Company’s 

staunch denial of any wrong-doing and steadfast opposition to any proposed disallowance in this 

proceeding, Nicor Gas entered into a Stipulation with Commission Staff (“Staff”), agreeing to 

refund $64 million to its customers.  The Stipulation identifies specific refunds attributable to 

several of the same issues CUB witness Mierzwa addressed in his testimony and issues identified 

in the Lassar Report.  Thus, while Nicor originally argued that revisiting the order approving the 

GCCP would be unfair to it, Nicor now appears ready to accept responsibility for a limited 

amount of harm to its customers.  

However, in deciding this case, the Commission must determine, based on the evidence, 

the full extent of Nicor’s misconduct and the full extent of harm those actions caused to 

consumers.  While the utility’s Stipulation with Staff addresses important issues, it does not go 
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far enough.  The Stipulation does not absolve or prevent the Commission from determining that 

additional refunds to consumers are warranted. 

Most significantly, the Stipulation does not speak to the 2001 storage adjustment 

recommended by both CUB witness Mierzwa and witness for the People of the State of Illinois, 

by Attorney General Lisa Madigan, (“AG”), David J. Effron.  Substantial record evidence 

undisputedly establishes that Nicor significantly reduced its withdrawals from storage in 2001 

and this resulted in higher rates to ratepayers.  CUB Ex. 1.0 2
nd

 Rev. at 47:1298-53:1458; CUB 

Ex. 2.0 Rev. at 27:622-45:1007; see also AG Ex. 1.0 Rev., AG Ex. 2.0 Rev.  The record shows 

that the storage withdrawal reductions were caused by Nicor’s overall scheme to access low-cost 

LIFO gas and to influence the Storage Credit Adjustment component of the GCPP benchmark.  

Id.  The Restatement did not cure the effect of certain of Nicor’s actions that negatively impacted 

the cost of gas sold to customers.  AG Ex. 1.0 Rev. at 6:8-14.  Thus, the Stipulation simply does 

not adequately address the harm to ratepayers that resulted from the operation of the GCPP. 

Nicor’s witnesses fail to present a plausible alternative reason for the dramatic reduction 

in storage withdrawals in 2001.  The Company’s witnesses, consultants retained just over a year 

ago
2
, claim – without even reviewing all the discovery, testimony or depositions that resulted 

from this proceeding – that the significantly reduced storage withdrawals were simply due to 

weather and operational concerns.  The Company utterly fails to explain, however, the severely 

reduced level of contract pipeline storage (known as “NGPL” storage) available during the 

winter of 2000-2001.  CUB Ex. 1.0 2
nd

 Rev. at 43:949-965.  The Company also could not explain 

why – even if the reduced withdrawals in January 2001 were due only to weather and operational 

concerns (and they were not, as is demonstrated herein) – the pattern of reduced withdrawals was 

deliberately continued by Nicor in February and March 2001 when unnecessary. In fact, this 

                                                 
2
 March 1 Tr. at 1394 (Mr. Carpenter ); Id. at 1450 (Messrs. Moes & Gulick). 
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reduced level of withdrawals for sales customers was accomplished by withdrawing gas from 

storage and delivering it to third-parties instead of sales customers.  Id.  These witnesses’ post-

hoc explanations for the unusually low storage withdrawals in 2001 should therefore be 

disregarded for what they are: transparent attempts to shield the Company from any further 

liability in this matter. 

The Public Utilities Act requires that “[e]very public utility shall furnish to the 

Commission all information required by it to carry into effect the provisions of this Act, and 

shall make specific answers to all questions submitted by the Commission.”  220 ILCS 5/5-101.  

Pursuant to this provision, the Commission should be entitled to rely on the accuracy and 

completeness of the information produced by a utility in the context of a Commission 

proceeding, an opportunity that was denied the Commission in Docket No. 99-0127.  The 

Commission could not make an appropriate finding or decision in Docket No. 99-0127 “based 

exclusively on the record for decision in the case,” (220 ILCS 5/10-103), because that record was 

incomplete.  As articulated above, Nicor concealed its plans regarding the GCPP in Docket No. 

99-0127 and failed to respond accurately to discovery requests
3
.  But for the Whistleblower Fax 

sent to CUB, Nicor’s deception and the resulting harm to consumers might never have been 

revealed.  The Commission, Intervenors and, most importantly customers, should not have to 

rely on the integrity of an anonymous company employee to be truthful about the Company’s 

operations.  Under the law, Nicor is obligated to do that. 

                                                 
3
 Indeed, CUB posits that Nicor’s misrepresentations were a clear violation of Sec. 5-202 of the PUA, which was 

unfortunately made law too late – in 2003: Violations; penalty. Any public utility, any corporation other than a 

public utility, or any person acting as a public utility, that violates or fails to comply with any provisions of this Act 

or that fails to obey, observe, or comply with any order, decision, rule, regulation, direction, or requirement, or any 

part or provision thereof, of the Commission, made or issued under authority of this Act, in a case in which a penalty 

is not otherwise provided for in this Act, shall be subject to a civil penalty imposed in the manner provided in 

Section 4-203. 
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The GCPP was filed by the Company as an alternative regulation plan under Section 9-

244 of the PUA, which spells out the specific findings the Commission must make in order to 

approve an alternative regulation proposal.  220 ILCS 5/9-244(b).  The Act requires that in order 

to approve an alternative regulation plan, the Commission must find that the plan would result in 

rates lower than otherwise would have been in effect under traditional rate of return regulation 

for the services covered by the program.  220 ILCS 5/9-244(b)(1).  Though in Docket No. 99-

0127 the Commission found that the GCPP met that requirement, it did so based on an 

incomplete record, one lacking material facts.  ICC Docket 99-0127 Final Order of November 

23, 1999 at 4.  The Company’s own testifying witness in that docket, Albert Harms, 

acknowledged in a deposition that, if the Commission had known about the Company’s plans to 

access LIFO layers, “the sharing percentages might have changed.”  CUB Ex. 1.0 2
nd

 Rev. at 

26:702-716.  Therefore, the Commission’s determination under Section 9-244 was based on 

misinformation and must be disregarded. 

Nicor’s manipulation of the GCPP to maximize its profits to the detriment of ratepayers, 

and its intentional avoidance of Commission review or scrutiny of such practices, deprived 

ratepayers and the Commission to what they were entitled.  As the following Initial Brief details, 

Nicor mislead the Commission into approving a plan that was designed from the start to 

manipulate the price of gas consumers paid in order to boost company profits.  CUB witness 

Mierzwa identified 10 specific instances in which utility customers overpaid as a result of 

Nicor’s improper actions under the GCCP and recommends a $305.4 million refund in order to 

make consumers whole.  CUB Ex. 2.01.  Failure to make consumers whole and allowing Nicor 

to reap any benefit from its illegitimate activities under the GCCP would set a bad regulatory 

precedent and essentially give a green light to other utilities to engage in similar, improper 
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behavior.  CUB Exhibit 2.0 Rev. at 19:429.  It has been more than 12 years since this deception 

began.  Consumers have waited long enough to be compensated for the overcharges they paid 

due to Nicor’s misconduct under the GCPP. 

 

II. FACTUAL AND PROCEDURAL BACKGROUND 

a. The Prequel: Facts Preceding the Filing of Nicor’s GCPP Petition 

This proceeding was initiated to review Nicor’s activity under the alternative regulation 

scheme called the GCPP that was in place from January 1, 2000 through December 31, 2001.  

Nicor filed a petition for the approval of its “Gas Cost Performance Plan” or “GCPP” in March 

1999 (Docket No. 99-0127), pursuant to Section 9-244 of the Illinois Public Utilities Act 

(“Act”), 220 ILCS 5/9-244(c).
4
  Before Nicor filed for its GCPP, however, the Company had 

assembled an internal team, referred to as the Inventory Value Team, “whose purpose was to 

investigate various opportunities available to Nicor to unlock the value of Nicor’s low-cost LIFO 

inventory layers, estimated to be worth several hundred million dollars.”  CUB Ex. 1.02 (Lassar 

Report) at 57.   

Sometime in the middle of 1998, the Inventory Value Team issued a report, termed the 

“Inventory Value Team Report,” (“IVT Report”), the purpose of which was to analyze various 

strategies under which Nicor could gain a benefit from its LIFO asset.  Id at 58.  The general 

conclusion of the IVT Report was the recommendation that Nicor pursue a PBR mechanism, 

which would permit Nicor to realize a portion of its LIFO asset, if sold to the ratepayers, 

thorough a PRB sharing mechanism.  Id.  The Lassar Report concluded that “by mitigating risk, 

the LIFO layers were critical to Nicor’s decision to embark upon the PBR, and we believe Nicor 

                                                 
4
 Nicor initially filed for a very similar GCPP filed in August, 1996 (ICC Docket No. 96-0386), which it withdrew in 

January 1997. 
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would not have agreed to the PBR had it not known that the low-cost LIFO layers essentially 

ensured Nicor’s success.”  Id.   

Nicor witnesses failed to reveal this key profit source in Docket No. 99-0127, despite this 

information being directly responsive to a CUB data request asking for “projections, analyses 

and studies prepared which examine the extent to which the Company may profit under its 

proposal.”  CUB Ex. 1.0 2
nd

 Rev. at 22:565-582.  Without the benefit of this critical information, 

the Illinois Commerce Commission (“Commission” or “ICC”) approved the GCPP on November 

23, 1999, and these tariffs – known as Rider 6 – became effective January 1, 2000.   

b. Initial Proceeding in the Instant Docket 

Under Section 9-244(c) of the Act, the Commission is required to conduct a review of the 

GCPP after two years of operation to determine whether the GCPP was meeting its objectives.  

On January 24, 2002, the ICC initiated Docket No. 02-0067 to review the GCPP as required by 

the Act.  Testimony was filed, discovery conducted and an evidentiary hearing was held in 

Docket No. 02-0067 on June 10, 2002.  At the close of the hearing, the record was marked 

“Heard and Taken.” 

On June 20, 2002, CUB received a “whistleblower” anonymous fax, which alleged that 

Nicor was operating improperly under the PBR.  CUB Ex. 1.0 2
nd

 Rev. at 5:114-118.  In 

response, CUB filed a Motion to Reopen the Record on June 27, 2002.  As a result, the parties to 

the proceeding agreed through Stipulation that additional discovery was necessary, and that the 

existing procedural schedule should be suspended.  Id.  On December 9, 2002 the parties to 

Docket No. 02-0067 filed a Joint Motion to Reopen the Record and Expand Scope of the 

Proceeding.  On December 17, 2002, the ICC issued an order reopening the review of Nicor’s 
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GCPP.  On November 7, 2002, Nicor filed documents with the ICC canceling its GCPP effective 

January 1, 2003. 

c. Proceeding on Reopening 

The Joint Motion presented by the parties following CUB’s receipt of a whistleblower 

fax and additional discovery stated that information provided in that discovery warranted 

reopening the record in this matter, and recommended that the scope of the proceeding should be 

expanded in order to review related issues impacting the PGA dockets for the years 1999-2002.  

Joint Motion at 3 (December 9, 2002).  The parties to the Joint Motion acknowledged that while 

there were issues amongst the parties as to the amount, “it is apparent that there will be refunds.”  

Id.  The parties agreed in the Joint Motion that “[t]he issues and refunds” addressed in this case 

would impact the 1999-2002 PGA dockets in addition to the program evaluation docket.  The 

Joint Motion further acknowledged that “one or more types of refunds may need to be made for 

various periods of the program,” recommended that the 02-0067 docket should be reopened and 

consolidated with the 2001 and 2002 PGA reconciliation dockets, and stated that “[t]he refunds 

should be treated in a manner that is uniform and complete.”  The Joint Motion made it clear that 

all parties contemplated and agreed that the Commission had the authority to issue refunds in this 

case. 

In response to the Joint Motion, the Commission re-opened the record.   In doing so, the 

Commission stated, in the Second Interim Order: 

IT IS THEREFORE ORDERED that the record in this proceeding shall be 

fully re-opened, that it will consolidate this proceeding with Dockets 01-

0705 and 02-0725, and that it will consider for final resolution in this 

proceeding all issues relating to the operation of the Program Nicor Gas 

implemented under tariffs filed in accordance with the Commission’s 

Order entered November 23, 1999, in Docket 99-0217, and all issues 

relating to any refunds that may be owing to Nicor customers as a 

result of the operation of the Program and as a result of the operation of 
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the Company’s Rider 6 in 1999, 2000, 2001, and 2002, and for ordering 

such other and further relief as deemed equitable and just.   

 

Second Interim Order at 6 (December 17, 2002) (emphasis added).  The purpose of this 

docket at this point, therefore, is to determine the appropriate amount of refunds owed to 

ratepayers as a result of the improperly-operated GCPP.   

In response to the allegations contained in the whistleblower fax, the Company formed a 

Special Committee of the Board of Directors (“Special Committee”) to investigate Nicor’s GCPP 

activities.  The Special Committee in turn engaged Scott R. Lassar of Sidley, Austin, Brown and 

Wood (“Sidley”) to investigate Nicor’s GCPP activities.  To assist in the investigation, Sidley 

hired the accounting firm KPMG LLP (“KPMG”).  On October 28, 2002, Sidley filed a Report 

authored by Scott Lassar, (“Lassar Report”), with the Special Committee which presented its 

findings and conclusions (CUB Exhibit 1.02).  The Lassar Report found that Nicor’s GCPP 

activities had adverse consequences on ratepayers and recommended certain adjustments to 

eliminate the adverse consequences.  The Lassar Report further recommended that the Board of 

Directors direct the Company to promptly undertake a re-audit of its financial statements for the 

years 1999-2001 and the first two quarters of 2002, and to make any filings with the ICC, the 

U.S. Securities and Exchange Commission (“SEC”) and any other regulatory agencies as 

necessary as a result of the re-audit or any of the recommendations in the Lassar Report.  On 

cross-examination, no witnesses professed to question the conclusions in the Lassar report.  See 

March 1 Tr. at 1452:8-11. 

On April 1, 2003 Nicor filed with the ICC restatements of the results of its performance 

under the GCPP for 2000 and 2001, and its GCPP results for 2002.  The accounting firm Deloitte 

& Touche LLP audited Nicor’s financial results for the period 1999-2002.  This audit resulted in 

Nicor’s parent company, Nicor, Inc., restating its earnings for 2000 and 2001 to reflect a number 
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of adjustments, including those associated with the GCPP and the Lassar Report.  On August 5, 

2003, the Company filed testimony with the ICC supporting the restated results of its 

performance under the GCPP.   

In June and July 2003, depositions were taken of various Company personnel, including 

Theodore Lenart, Assistant Vice President; Philip Cali, Former Executive Vice President of 

Operations; Beth Hohisel, Manager of Supply Services; Lonnie Upshaw, Former Vice President 

Supply and Technical Services; George Behrens, Vice President Administration and Treasurer; 

Albert Harms, Manager of Rate Research;  Leonard Gilmore, Manager Pipeline Regulation and 

Supply Planning; David Brown, Compliance Coordinator, Pipeline Rates and Regulatory Group; 

Kathy Halloran, Executive Vice President of Finance and Administration; Richard Rayapan, 

Manager, Treasury Investments; Rose Gorman, Former Supervisor Gas Accounting; and Thomas 

Fisher, Chairman, Chief Executive Officer. 

On November 24, 2003, the Staff of the Illinois Commerce Commission (“Staff”), CUB 

and other intervening parties filed their respective direct testimony on reopening.  Nicor filed its 

rebuttal testimony on reopening on January 16, 2004, and the intervening parties filed their 

rebuttal testimony on reopening February 27, 2004.  Nicor filed surrebuttal testimony on 

reopening on March 12, 2004.  Evidentiary hearings were scheduled to begin April 19, 2004.  

However, on April 13, 2004, Nicor learned for the first time that a Texas-based entity, generally 

referred to as EKT
5
, which had managed certain Nicor storage assets while the GCPP was in 

operation and advised Nicor on gas supply strategies related to the GCPP had secretly recorded 

telephone conversations with Nicor personnel.  CUB Ex. 1.0 2
nd

 Rev. at 7:156-159.  In response 

to this new information, on April 16, 2004, Nicor, with the agreement of all parties, requested 

                                                 
5
 EKT was known at different times as IMD Storage Transportation and Asset Management Company LLC, Axia 

Energy and/or Entergy-Kock Trading LP. 
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and was granted a motion to suspend the evidentiary hearings.  Id. at 7:151-152.  Eventually, the 

EKT recordings and other EKT documents were provided to the Commission on December 4, 

2006.  Id. at 7:163-164. 

According to Nicor’s Form 10-Q Report for the period ended March 31, 2007, in 2004 

Nicor re-interviewed certain personnel involved with the GCPP, and determined that certain 

Nicor personnel may have attempted to conceal their conduct in connection with the 

Commission’s review of the GCPP.  Id. at 12:306-311.  As a result, Nicor terminated four 

employees – Ted Lenart, Beth Hohisel, Dave Brown and Rich Rayappan.  The terminated 

employees responded to a significant percentage of the discovery served in this proceeding
6
.  Id. 

On December 5, 2006, Nicor withdrew all of the prefiled testimony it had submitted to 

date in the proceeding.  On April 13, 2007, Nicor refiled its direct testimony on Reopening of 

just two witnesses, neither of whom had previously testified in this proceeding.  The proceeding 

was subsequently delayed pending resolution of issues relating to the EKT recordings.   

CUB, the Illinois Attorney General and the Staff of the Illinois Commerce Commission 

(“Staff”) each sponsored direct testimony on August 14, 2009.  CUB filed the direct and rebuttal 

testimony of Mr. Jerome Mierzwa, a principal and a vice president of Exeter Associates, Inc. 

with over 25 years experience in the natural gas industry, including evaluating the gas 

purchasing practices and policies of natural gas utilities, utility class cost of service and rate 

design analysis, sales and rate forecasting, performance-based incentive regulation, revenue 

requirement analysis, the unbundling of utility services and the evaluation of small customer 

choice transportation programs.  See CUB Ex. 1.0 2
nd

 Rev. at 1:13-2:34.  He has provided 

testimony on more than 100 occasions in proceedings before regulatory bodies nationwide.  Id.  

                                                 
6
 Nicor objected and did not provide details relating to the conduct that caused these four employees to be 

terminated.  CUB Ex. 1.0 at 13:312-313, citing Nicor DRR to CUB 26.01. 
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On April 29, 2011, Nicor filed its rebuttal testimony of one Company and four non-

Company consultants.  On October 7, 2011, CUB, Staff and the AG filed rebuttal testimony.  

Nicor filed surrebuttal – again from one Company and four non-Company consultants – on 

December 20, 2011.  The evidentiary hearing was held on February 28, 29, and March 1, 2012. 

d. Nicor Testimony 

Nicor put on four witnesses, only two of which are employees of the Company.  Each of 

the other witnesses is a paid consultant who has no direct personal knowledge or experience 

regarding the intent, design or implementation of the GCPP.  None of the Company’s witnesses 

had even reviewed all of the discovery produced by Nicor Gas in this proceeding and most had 

only reviewed the testimony since 2009.  See Feb. 28 Tr. at 1068:4-6, 1077:20-22, March 1 Tr. 

at 1448:14-1449:6.  Two of the witnesses that submitted pre-filed rebuttal and surrebuttal 

testimony were – without prior notice – mysteriously withdrawn during the middle of the trial 

without explanation:  former Commission Chairman, Dr. Phil O’Connor, and consultant Mr. 

Glenn Labhart.  And Nicor Gas acknowledged that “no gas operations employee directly 

responsible for the implementation and operation of the GCPP is currently employed by the 

Company,” and that it “had no opportunity to discuss with the individuals actions taken during 

the time the GCPP was in operation.”  CUB Cross Ex. 6. 

The rebuttal panel testimony of consultants David Moes and Christopher Gulick purports 

to present an “analysis” of the Company’s price of gas as compared to other major utilities in 

Illinois in the years prior to and during the GCPP period.  Nicor Gas Ex. 7.0 at 4:63-72.  The 

comparison claims to show that Nicor Gas’ average price of gas was the lowest among its peers 

in all but one year from 1995 through 2004.  Id.  The prices compared in their chart, however, 

did not isolate the commodity, but included the costs relating to delivery services and compared 
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Nicor’s cost of gas prior to Restatement.  March 1 Tr. at 1453:12-22.  This is exactly the type of 

analysis the Commission has previously rejected in considering the appropriate return on equity 

for a utility.  See Peoples Gas Light and Coke Company, Proposed general increase in natural 

gas rates, ICC Docket No. 07-0242 (cons.), Final Order at 89-90 (Feb. 5, 2008).  Messrs. Moes 

& Gulick, in fact, agreed that the mere fact that one utility’s costs are lower than another’s does 

not in itself demonstrate that the utility’s gas purchasing practices were reasonable (though they 

believe such data is a “worthy consideration”).  Id. at 1456:2-11.   

The only Company witness who testified on behalf of Nicor Gas, who also worked at the 

Company during the time the GCPP was in effect, was James Gorenz.  Mr. Gorenz has been the 

Company’s Assistant Controller since 2005.  Nicor Ex. 2.0 at 1:13-17.  Mr. Gorenz’s current job 

responsibilities consist of overseeing the Company’s accounting functions.  Feb. 28 Tr. at 

1057:13-16.  During the time the GCPP was in effect, Mr. Gorenz was the Supervisor of 

Financial Reporting.  Id. at 1057:17-22.  Mr. Gorenz admits to working with several Nicor Gas 

executives with direct responsibility over the GCPP during 1999-2003, the period in which the 

GCPP was designed, approved, and implemented:  Albert Harms
7
, Jeff Metz

8
, George Behrens

9
, 

Ted Lenart
10

 and Richard Rayappan
11

.  See id. at 1058-1060.  In fact, Jeff Metz was Mr. 

Gorenz’s supervisor during the time of the design and implementation of the GCPP and they met 

                                                 
7
 Mr. Harms was responsible for overseeing the majority of filings made with the Commission, was a liason to the 

Commission Staff, and was a witness in the 99-0127 PBR case, testifying in support of the PBR program.  Staff Ex. 

2.0R at 6:96-101. 
8
 Mr. Metz was responsible for overseeing the accounting of the PBR program and reporting those results to Nicor 

officers.  Staff Ex. 2.0R at 7:115-123.  He involuntarily resigned from the Company in January 2005.  Id. at 7-8:123-

24. 
9
 Mr. Behrens was responsible for monitoring the results of the PBR and evaluating the resulting profits or losses.  

Staff Ex. 2.0R at 5:79-84.  He was also one of the original witnesses in this proceeding.  Id.  Mr. Behrens 

involuntarily resigned from the Company in June 2006.  Id. at 5-6:84-85. 
10

 Mr. Lenart was responsible for overseeing storage operations, gas control, and gas purchasing.  Staff Ex. 2.0R at 

7:109-113.  He was terminated by the Company in August 2004.  Id. 
11

 Mr. Rayappan was responsible for reviewing the accounting of the various components of the PBR, and for 

calculating Nicor’s financial restatements due to the findings of the Lassar Report and was terminated by the 

Company in August 2004.  Staff Ex. 2.0R at 8:126-132. 
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periodically.  Id. at 1061:2-13.  Mr. Metz was also a member of the “Inventory Value Team,” 

which mission it was to quantify the value of the low-cost LIFO layers and develop strategies to 

extract that value for shareholders.  Staff Ex. 2.0R at 11: 184-188.  However, Mr. Gorenz claims 

that he was not involved in any discussions with anyone at Nicor regarding the filing of the 

GCPP, or in which the Company’s plans regarding their GCPP were discussed.  Feb. 28 Tr. at 

1061:14-17, 1062:20-1063:2.  Mr. Gorenz also professed ignorance as to the termination of Ted 

Lenart, which occurred in 2004.  Id. at 1073:14-16.  He testified that he had only reviewed 

minimal, unidentified elements of the Lassar Report when it was issued in 2002 and has not 

reviewed it since then.  Id. at 1065:6-17, 1066:10-13.  He acknowledged that he had not even 

read all the testimony filed in this proceeding.  Id. at 1068:4-6.   

e. Nicor-Staff Stipulation 

On February 16, 2012, Nicor Gas and Staff entered into a stipulation whereby certain 

Staff adjustments formed the basis for refunds to flow from Nicor Gas to its customers in the 

amount of $64 million.  The issues that form the basis for the stipulated refund, and the amount 

attributable to each issue, are as follows: 

1) LIFO derived savings    $21,871,934 

2) Infield Transfers     $11,149,901 

3) Reversal of costs from 2000 affiliate discount $ 4,258,586 

4) Reversal of costs from 2001 weather insurance $ 2,057,525 

5) Adjustment based on certain Hub revenues $ 6,150,917 

6) Revise benchmark to reflect contract costs $ 1,475,267 

7) Revise benchmark (capacity management) $ 5,893,472 

8) Capacity Management Adjustment (1999) $ 3,216,169 
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The total value of these eight adjustments is $56,073,771, with interest making up the difference 

to reach $64 million.  As part of the Stipulation, Staff withdrew two of its recommended 

adjustments: the adjustment concerning managed DSS withdrawals ($9.458 million) and 

carrying charges associated with the managed DSS withdrawals ($2.050 million).  See Staff Ex. 

1.0R, Attachment 1.  CUB witness Mierzwa recommended adjustments substantially identical to 

issues two through eight above.  With regard to the LIFO derived savings, the first issue, Mr. 

Mierzwa calculated a LIFO adjustment very similar to Staff’s, but was $2,128,066 higher.  As 

explained later in this brief, Mr. Mierzwa’s calculation should be used, instead of the amount 

agreed to by Staff and Nicor, because it is more appropriately based on storage activity rather 

than gas deliveries and more closely reflects the Company’s valuation of the LIFO savings.   

 The Stipulation, however, does not take into account Mr. Mierzwa’s recommended 

adjustments associated with Nicor’s additional DSS withdrawals and the additional carrying 

charges associated with the replacement of the low-cost LIFO layer gas Nicor withdrew during 

the term of the PBR.  These remaining adjustments should be adopted, with associated refund 

amounts of $8,149,519 and $40,974,944, respectively.  Additionally, the Stipulation did not 

speak to CUB witness Mierzwa’s or AG witness Effron’s recommended adjustments regarding 

Nicor’s manipulation of its storage to influence the benchmark during 2001.  Before interest, Mr. 

Mierzwa’s 2001 storage adjustment is $155 million.  Each of these adjustments will be discussed 

in detail below. 

The Nicor-Staff Stipulation is a non-unanimous settlement, because neither CUB nor the 

AG is a party to the Stipulation.  The Commission may consider a non-unanimous settlement in 

making a decision on the merits, as long as the provisions of the proposal are within the 

Commission’s power to impose, do not violate the PUA, and are independently supported by 
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substantial evidence in the whole record.  Bus. and Prof’l People for the Pub. Interest, 136 Ill. 2d 

192, 217 (1989) (“BPI I”).  As the Commission has previously noted, the requirements expressed 

in BPI I are similar in substance to the standards found in section 10-201 of the PUA that apply 

generally to the judicial review of Commission orders and decisions.  ICC Docket No. 07-0566, 

Final Order of September 10, 2008 at 11.  Therefore, the Commission must make independent 

findings on each of the issues to determine whether the Settlement is supported by substantial 

evidence in the record.  As reflected in this Initial Brief, CUB takes the position that the refund 

agreed to in the Nicor-Staff Stipulation ignores substantial ratepayer harm that resulted from 

transactions not reflected in the Stipulation and should therefore not be approved in isolation. 

f. Description of Nicor’s PBR Program 

Under the GCPP, each calendar year the Company’s total actual annual purchased gas 

costs (“Actual Gas Costs”) were compared with an annual gas cost benchmark (“Benchmark”).  

CUB Ex. 1.0 2
nd

 Rev. at 13:316-341.  The Benchmark reflected market prices for gas (“Market 

Index Cost”) at the time the gas was sold to customers.  Id.  The Market Index Cost was adjusted 

under the GCPP to reflect other factors impacting the costs Nicor incurred to provide sales 

service as follows: 

(1) less a “Storage Credit Adjustment” for the gas price benefit realized from the 
seasonal price differential associated with gas that is purchased and stored by the 
Company during lower-cost non-peak summer periods and used later to serve 
demand during higher-cost peak winter periods; 

 
(2) plus a “Firm Deliverability Adjustment” for the annual cost of reserving firm 

transportation and purchased storage capacity on the interstate pipelines 
delivering gas to Nicor; and 

 
(3) plus a “Commodity Adjustment” reflecting the Company’s historical performance 

relative to Benchmark Gas Costs after taking into account the Storage Credit 
Adjustment and the Firm Deliverability Adjustment. 

 
Id.  The Benchmark was equal to the Market Index Cost, less the Storage Credit Adjustment, 

plus the Firm Deliverability Adjustment and the Commodity Adjustment.  Id.  The difference 
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between Actual Gas Costs and the Benchmark was to be shared equally between Nicor and its 

customers.  Id.  That is, if the Benchmark exceeded Actual Gas Costs, Nicor was rewarded with 

50 percent of the difference.  Id.  If Actual Gas Costs exceeded the Benchmark, Nicor was 

penalized for 50 percent of the difference.  The calculation of the Benchmark was prescribed by 

Rider 4.  Rider 6 – the purchased gas adjustment, or gas supply cost tariff – provided the 

mechanism by which Nicor Gas could share results generated under Rider 4 with its customers.  

Nicor Ex. 2.0 at 52-56.   

g. Description of Nicor’s Use of Storage Gas 

As explained in the Lassar Report, natural gas utilities typically withdraw gas from 

storage during the winter when the supply and cost for gas are usually high and replenish the 

storage supply during the summer when the supply and cost for gas are usually low.  CUB Ex. 

1.02 (Lassar Report) at 14-15.  This is commonly referred to as the “storage cycle.”  Id.  To 

provide the pressure necessary to deliver natural gas from storage, a minimum volume of gas 

known as “cushion gas” or “base gas” must be left in the reservoir.  Id.  “Cushion” or “base” gas 

is only recoverable by the utility when the storage reservoir is abandoned.  Id.  

Nicor has significant underground storage assets and is strategically located on the 

Midwest natural gas pipeline grid with access to numerous interstate pipelines.  Id.  The 

existence of the storage assets and the strategic location of these facilities on the natural gas 

pipeline grid also allows Nicor to provide a variety of gas supply services to numerous 

customers, including the natural gas-fired generation plants located in the Company’s service 

territory.  Id. at 15. 
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h. Description of LIFO accounting 

Nicor has used the last-in, first-out (“LIFO”) method of accounting for storage inventory 

since at least 1954.  Under the LIFO method of accounting, the inventory is considered to exist 

in layers, with each layer priced at its cost in the year it was added to the storage reservoir.  

When gas is withdrawn from storage, the most recent layer is considered withdrawn for 

accounting purposes, hence the term “last-in, first-out.”  CUB Ex. 1.02 (Lassar Report) at 15-16.  

Additional layers are added to the inventory only when layers added to the inventory exceed 

layers withdrawn.  Id.  At the end of each calendar year, a determination is made whether a layer 

has been added to Nicor’s inventory or whether there has been a LIFO decrement, that is, a net 

annual withdrawal from Nicor’s inventory.  Id. 

i. Use of Storage Pre-fills to Access LIFO layers 

One method used by Nicor to liquidate its low-cost LIFO inventory was to enter into 

storage pre-fill arrangements with third parties such as EKT.  See CUB Ex. 1.02 at 57-64.  

Storage pre-fills are arrangements wherein a third-party injects gas into Nicor’s on-system 

storage facilities, which Nicor then commits to purchase at a later time.  Id.  Because the gas was 

owned by a third-party, prior to restatement, Nicor did not consider the gas to be in its storage 

inventory, and the gas was not reflected on Nicor’s books.  Id.  This allowed Nicor to fill its 

storage facilities prior to the beginning of the winter season, and provided Nicor with the ability 

to access the low-cost LIFO inventory layers.  Id.  It was necessary for Nicor to fill its storage 

prior to the beginning of the winter season in order to reliably serve its customers.  Id.  

Furthermore, when Nicor repurchased the storage pre-fill volumes from third-parties, it generally 

paid a price equal to the market price at the time the gas was injected, plus carrying, or interest 
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charges.  Id.  The interest charges were passed through the GCPP as a gas cost but are to be 

recovered through base rates.  Interest charges are not recoverable gas costs.   

The Lassar Report found the following with regard to storage pre-fills: 

The Company entered into agreements with third parties whereby 

the third party injected gas into Nicor’s storage fields to be 

purchased by Nicor at a later date.   Pricing was established at time 

of injection and included an agreement for Nicor to pay carrying 

costs.  The purpose of these transactions was to enable Nicor to 

lower its gas costs by using lower cost LIFO gas in Nicor’s 

inventory.  We conclude that the accounting for these transactions 

was improper.  Under the requirements of FASB Statement No. 49, 

Accounting for Product Financing Arrangements, these prefills 

should have been viewed as “product financing” and should have 

been included in Nicor’s inventory.   

 

CUB Ex. 1.02 (Lassar Report) at 57. 

 

j. Use of Physical Storage Manipulation to Access LIFO layers 

Another method used by Nicor to access LIFO layers was manipulation of its physical 

storage supplies.  This issue was not addressed in the Lassar Report.  Nicor’s storage inventory 

consisted of both on-system storage and contract storage purchased from NGPL.  CUB Ex. 2.0 

Rev. at 38:861-864.  In order to access low-cost LIFO gas in inventory, storage withdrawals 

during a particular year must exceed injections.  Id.  One way to accomplish this is to reduce 

storage inventory by reducing storage injections.  Id.  As detailed by Mr. Mierzwa, Nicor 

deliberately manipulated the use of storage and reduced NGPL contract storage injections in 

2000 to access low-cost LIFO layer gas.  See Id. at 39:866-870. 

k. The Lassar Report 

The Lassar report found several instances of improper financial accounting and activities 

under the GCPP that had adverse consequences on ratepayers.  The Lassar Report recommended 

that Nicor’s Board of Directors direct the Company to promptly undertake a re-audit of its 
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financial statements for the years 1999-2001 and the first two quarters of 2002.  CUB Ex. 1.0 2
nd

 

Rev. at 6:133-141.  On April 1, 2003, Nicor filed with the ICC restatements of the results of its 

performance under the GCPP for 2000 and 2001, and is GCPP results for 2002.  Id.  Several of 

the transactions identified in the report were the subject of the Nicor-Staff Stipulation, whereby 

Nicor agreed to refund certain amounts to ratepayers to resolve the proposals raised by Staff.  As 

noted above, seven of the eight issues in the Nicor-Staff Stipulation were substantially similar to, 

if not identical to, the issues and dollar amounts identified by CUB witness Mierzwa.  The Lassar 

Report found the following transactions to be inappropriate or improper: 

1. Sale of delivered storage services (DSS) storage in 1999 

2. Virtual Storage and DSS Transactions 

3. Weather insurance purchased for Fiscal 2001  

4. In-field transfers 

5. Use of storage pre-fills to access LIFO layers 

Each of these issues is addressed herein.  No Company witness challenged the findings of the 

Lassar Report.  The Lassar Report does not assess the reasonableness of Nicor’s storage 

inventory.  

III. CONTESTED ISSUES 

Mr. Mierzwa, Mr. Effron and various Staff witnesses proposed a number of adjustments 

the effect of which would place customers in the same position had Nicor’s manipulation of the 

GCPP – and the resulting detriment to ratepayers – not taken place.  Mr. Mierzwa testified that 

Nicor’s improper and imprudent GCPP practices included the following: 

 Concealing its intentions to liquidate LIFO gas in inventory from the Commission 
and the parties; 

 Including interest charges as a cost of gas; 
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 Selling gas at a loss prior to the adoption of the GCPP in 1999, the cost of which 
was charged entirely to ratepayers, in order to improve its performance under the 

GCPP; 

 Treating gas withdrawn from contract storage as flowing supplies, thus denying 

ratepayers the seasonal price savings generated by storage operations; 

 Improperly passing through a portion of the costs associated with a weather 
insurance product as a gas cost; 

 Manipulating storage withdrawal quantities to improve its GCPP performance; 

 Misrepresenting the status of its contract negotiations with Tennessee Gas 
Pipeline and Midwestern Gas Transmission before the Commission; and  

 Selling gas to an affiliate at below-market prices. 

CUB Ex. 1.0 2
nd

 Rev. at 19:486-502.  Each of these issues will be discussed in turn below: 

A. LIFO 

 

As discussed in Section II.e. above, Nicor Gas had large stores of low-cost LIFO gas on 

its books.  The market value of this gas was significantly in excess of its book value, which was 

about $0.30 per dekatherm (Dth).  CUB Ex. 1.0 2
nd

 Rev. at 20:520-21:535.  Ratepayers realize a 

benefit from the liquidation, or withdrawal, of low-cost LIFO gas by only paying for the costs of 

the low-cost LIFO gas rather than the higher market cost of the gas initially injected into storage.  

Id.  In 1998, a Post Board of Directors Presentation reveals that the Company was concerned 

that, due to the unbundling of natural gas sales service under its customer choice program, the 

benefits associated with this low-cost gas would accrue entirely to ratepayers.  CUB Ex. 1.04; 

see also, CUB Ex. 1.02 (Lassar Report) at 19.  The Inventory Value Team Report similarly 

demonstrated Nicor’s desire to capture the LIFO inventory value by filing and implementing a 

gas rate performance plan.  CUB Ex. 1.0 2
nd

 Rev. at 23: 596-601; Stipulated Ex. 1 (IVTR).  The 

low-cost LIFO inventory was therefore a risk mitigation tool for Nicor under the GCPP.  CUB 

Ex. 1.0 2
nd

 Rev. at 22:555-560.   
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As Nicor pursued its proposed GCPP before the Commission, it planned to utilize its 

low-cost LIFO layers of gas to generate “savings” in which it would share, not through the 

purchase of gas at prices below that of other market participants, but through the draw-down of 

its older, lower-cost layers of gas in storage.  Id.  Nicor identified a total of $48.5 million in 

savings that were attributable to the liquidation of low-cost LIFO inventory.  CUB Ex. 1.0 2
nd

 

Rev. at 31:874-878. 

Mr. Mierzwa recommended that 100 percent of the benefits associated with the 

liquidation of low-cost LIFO inventory be credited to ratepayers, which results in a credit of 

$24.0 million to ratepayers.  CUB’s LIFO adjustment is based on the difference between market 

costs and low-cost LIFO layer costs weighted by the storage injection percentages included in 

the Storage Credit Adjustment component of the PBR (CUB Exhibit 1.09).  Witness Zuraski’s 

LIFO adjustment – $21,871,934, the amount included in the Nicor-Staff stipulation – is based on 

an average of monthly market prices which existed during the 2000-2002 PBR period, weighted 

by the monthly quantities of gas deliveries to customers.  Staff Ex. 1.0 at 22:436-445.  CUB’s 

proposed LIFO adjustment is more appropriate than the adjustment supported by Staff (and 

adopted in the Nicor-Staff Stipulation), since it is based on storage activity rather than deliveries 

to customers.  As such, CUB recommends that the Commission increase the $21.9 million LIFO 

adjustment reflected in the Stipulation by $2,128,066 to $24.0 million.  This is necessary to 

properly account for the total value of the LIFO benefit that is due ratepayers. 

While the Nicor-Staff Stipulation claims to have resolved the issue of the LIFO benefit, 

an examination of the Company’s scheme to capture the value of the low-cost LIFO layer gas is 

vital to the overall context of the Commission’s review in this proceeding.  It is undisputed that 

Nicor hid its plans to liquidate low-cost LIFO storage inventory from the Commission in Docket 
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No. 99-0127, the docket in which the GCPP was approved.  First, Nicor did make any mention 

of these intentions in testimony, despite this being the key driver in Nicor’s going forward with 

the GCPP.  CUB Ex. 1.0 2
nd

 Rev. at 21:549-551.  Several facts substantiate this point.  First, as 

discussed in Section II.a. above, the Company had created an Inventory Value Team in 1998 to 

examine the potential profit of this low-cost LIFO gas, which produced a Report (Stipulated 

Exhibit 1) recommending that “the Company ‘capture’ the LIFO inventory value by filing and 

implementing a Gas Rate Performance Plan (GRPP) related to gas costs” and that this was the 

“best strategy to capture the value of the LIFO layers.”  Id. at 1.  The Lassar Report similarly 

concluded that accessing the LIFO layers was “critical to Nicor’s decision to embark upon the 

PRB, and we believe Nicor would not have agreed to the PBR had it not known that the low-cost 

LIFO layers essentially ensured Nicor’s success.”  CUB Ex. 1.02 (Lassar Report) at 19. 

Second, a number of Nicor employees revealed in their depositions a Company strategy 

to conceal its intentions to liquidate its low-cost LIFO inventory in both Docket 99-0127 and the 

instant docket.  Theodore Lenart admitted to having a general understanding that the Company’s 

use of LIFO layers under the PBR was not to be highlighted to either the Commission or Staff 

and Intervenors.  CUB Ex. 1.0 2
nd

 Rev. at 24:610-615.  He further stated that the reason LIFO 

would not be addressed in any Company filings before the Commission was that this “would be 

disallowed as a use – as a tool under the PBR.”  Id. at 24:640-645.  Michael Behrens similarly 

stated that he had the impression there was a concern about sharing information regarding the 

Company’s intent to access LIFO layers with Staff or intervenors because “focusing on LIFO 

may jeopardize the PBR.”  Id. at 25:672-683.  Mr. Behrens acknowledged making a conscious 

decision not to mention LIFO by name.  Id. at 26:685-690.  Albert Harms stated that, had the 

Commission known about the Company’s plans to access LIFO layers, “there was a good chance 
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they would approve a PBR, but my belief is that the sharing percentages might have changed.”  

Id. at 26:703-715. 

Thus, this Commission and the parties to this proceeding were not able to evaluate the 

impact of liquidating low-cost storage inventory on base rates in Docket No. 99-0127 because 

Nicor concealed its plans.  Had those plans been revealed, the Commission could have made an 

informed decision as to whether the liquidation of Nicor’s low-cost storage inventory was 

appropriate.  The parties could have explored options to liquidate that inventory under traditional 

regulation.  If Nicor had changed its storage accounting from LIFO to a weighted average cost of 

gas (“WACOG”) method, for example, 100 percent of the benefit of the low-cost gas would have 

accrued to ratepayers.  Under WACOG storage accounting, layers are not maintained: storage 

withdrawals are priced at the weighted average cost of all gas in storage.  Under this approach, 

the low-cost inventory would have been averaged, or “blended,” with higher-cost current gas, 

reducing the withdrawal price below the current cost of gas.  Instead, Nicor choose to exploit this 

benefit by capturing 50% of the savings attributable to the low-cost gas for its shareholders, all 

the while hiding this intent from Commission review, as made clear by the Inventory Value 

Team Report, among several other documents. 

Nicor argued that the liquidation of low-cost storage inventory was a benefit to ratepayers 

because ratepayers shared in $24 million of the savings that would not have accrued under 

traditional regulation because “there is no reason to believe that the Company would have ever 

accessed these low-cost gas inventories under traditional regulation.”  Nicor Ex. 5.0 at 449-462.  

This argument is a straw man, however, because, as discussed in greater detail in the next 

section, the additional annual carrying costs recovered through base rates as a result of replacing 

the low-cost storage inventory with higher cost gas approved in Docket No. 04-0779 is 
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approximately $6.8 million annually.  The base rates approved in Docket No. 04-0779 will have 

likely been in effect for at least six years by the conclusion of this proceeding.  Over a six-year 

period, Nicor will have recovered an additional $40.8 million in carrying charges from 

ratepayers (6 x $6.8 million).  Thus, it would have been unreasonable for the Company to 

liquidate its low-cost storage inventory whether under traditional regulation or under the GCPP, 

because ratepayers have been unjustly burdened by higher carrying charges.  Under the GCPP, 

however, ratepayers were denied the full value of this low-cost gas, while Nicor simultaneously 

realized significant benefit from the collection of additional base rate revenues.   

Staff witness Zuraski similarly concluded that the LIFO strategy was an “accounting 

trick,” (Staff Ex. 1.0R at 20:405-407), which the Company purposely hid from Staff and the 

Commission (Id. at 13:250-256).  He testified that the LIFO strategy did not reflect any 

improvements in efficiency or gas purchasing acumen and therefore gas volumes and costs 

associated with net storage injections and withdrawals should have been excluded from the PBR 

savings calculation.  Id. at 20:407-21:410.  Staff recommended that the Company not be 

permitted to retain its 50% share of LIFO-derived savings, which Staff calculated as 

$21,356,401, the basis for the Nicor-Staff Stipulation.  Id. at 23.   

The evidence supports a finding that ratepayers are entitled to the entire portion of LIFO-

derived savings.  Therefore, the Commission should order an additional $2,128,066 to that 

agreed to in the Stipulation, in order to provide ratepayers with the entire value of the LIFO-

derived savings. 

B. Storage Inventory Carrying Charges 

 

The impact of Nicor’s scheme to liquidate low-cost LIFO layers outside regulatory 

review went beyond ratepayers being denied 50% of the benefits of this low-cost gas.  
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Ratepayers were further unjustly burdened by higher base rate carrying charges on the higher 

cost gas that replaced those low-cost LIFO layers.  When a utility like Nicor purchases gas and 

injects it into storage, it is not able to collect the cost of purchasing that gas from ratepayers until 

it is withdrawn from storage.  CUB Ex. 1.0 2
nd

 Rev. at 35:969-974.  Thus, the utility has an 

investment in its storage inventory.  Id.  In the base rate setting process, a utility’s average 

investment in storage inventory is reflected as an addition to rate base upon which the utility is 

permitted to earn a return.  Id. at 35:971-973.  This return is commonly referred to as storage 

inventory carrying charges.  Id. at 35:974.  So, at the same time Nicor enjoyed 50% of the benefit 

of the low cost LIFO gas, it simultaneously realized significant benefit from the collection of 

additional base rate revenues on the higher cost replacement gas.  Therefore, the supposed 

benefit of liquidation of low-cost LIFO storage inventory under the PBR actually increased 

ratepayers costs, because of the offsetting adverse impact on ratepayers of the increase in Nicor’s 

storage inventory carrying charges.   

As explained above, under the PBR, ratepayers received 50 percent of the benefit 

associated with liquidating low-cost LIFO inventory.  During the 2000 through 2002 PBR 

period, Nicor liquidated approximately 27,600,000 Dth of its low-cost LIFO inventory.  CUB 

Ex. 1.0 2
nd

 Rev. at 35:978-979.  The 27,600,000 Dth of low-cost storage inventory liquidated by 

Nicor during the term of the PBR had an average cost of approximately $2.30 per Dth.  Id. at 

35:979-980.  The savings generated by the liquidation of low-cost LIFO inventory was $48.0 

million.  CUB Ex. 1.09.  Since that time, Nicor replaced the 27,600,000 Dth liquidated under the 

PBR with gas having an average cost of $5.81 per Dth.  Id. at 35:978-983, citing CUB Ex. 1.10.  

Thus, the benefit to ratepayers under the PBR was $24.0 million, or 50 percent of the total 

savings amount.  But, significantly, this was a one-time benefit for ratepayers.  CUB Ex. 1.0 2
nd
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Rev. at 35:938.  Therefore, while at first blush it may seem that liquidating LIFO inventory 

would produce a benefit to ratepayers by lowering their gas costs, the short-term, limited benefit 

associated with the liquidation of LIFO gas was in fact far outweighed by the increase in storage 

carrying charges of the more expensive gas subsequently injected into storage.  And the effects 

of this detriment are lasting: ratepayers will pay the higher rates associated with the higher base 

rate case in perpetuity. 

 Mr. Mierzwa calculated the additional annual carrying charge costs to ratepayers 

associated with replacing the low-cost storage inventory with higher cost gas as approximately 

$6.8 million annually.  CUB Ex. 2.0 Rev. at 34:949-952.  Mr. Mierzwa testified that because it 

was unreasonable for Nicor to liquidate its low-cost storage inventory, it should be denied 

carrying charges on the difference in cost between the $5.81 and $2.30 per Dth priced gas.  CUB 

Ex. 1.0 2
nd

 Rev. at 35:983-986.  Mr. Mierzwa’s recommendation reduces Nicor’s storage 

inventory rate base claim in Docket No. 04-0779 from $98.7 million to $52.9 million.  Id. at 

36:1005-1007.  This has the effect of reducing Nicor’s base rate revenues by $6.8 million per 

year.  Id.  The base rates approved in Docket No. 04-0779 will have likely been in effect for at 

least six years by the conclusion of this proceeding.  CUB Ex. 2.0 Rev. at 25: 574-578.  Because 

the Company unreasonably liquidated low-cost storage inventory over a six-year period, Nicor 

will have recovered an additional $40.8 million in carrying charges from ratepayers (6 x $6.8 

million).  Id.   

 Incredibly, Nicor witness Carpenter asserts that he sees “nothing improper about 

accessing this inventory and sharing the benefits of the low-cost inventory with ratepayers, even 

if the ultimate effect of this decision was to increase base rates to cover the higher carrying 

charges.”  Nicor Gas Ex. 5.0 at 26:492-507.  This comment illustrates Nicor’s distorted and 
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unreasonable view of the world.  Mr. Carpenter simply ignores the evidence Mr. Mierzwa 

presented in his Direct Testimony regarding the long-lasting detrimental implications to 

ratepayers from Nicor’s GCPP scheme in the form of perpetually higher base rates.  CUB Ex. 2.0 

Rev. at 34:949-963.  Whatever limited, short-term gain was provided by accessing low-cost 

LIFO layers is overwhelmed by the increase to base rates that simultaneously resulted.  Mr. 

Carpenter conveniently ignores the actual dollar figures in his philosophical commentary 

regarding the so-called benefit of low-cost LIFO gas.  

Mr. Carpenter further argues that Mr. Mierzwa’s proposed disallowance to account for 

the higher storage carrying charges somehow undermines his position that ratepayers are entitled 

to 100% of the LIFO benefit.  Nicor Ex. 5.0 at 25:480-482.  He even suggests that “Mr. Mierzwa 

is trying to have the best of all worlds.”  Id. at 27:511-515.  Mr. Carpenter is mistaken both in 

suggesting that the two adjustments are mutually exclusive and that CUB is somehow attempting 

to put ratepayers in a better position than they would otherwise be.  There is nothing “internally 

inconsistent” or “duplicative” about Mr. Mierzwa’s recommendations.  Id.  To the contrary, it 

would be unfair, unreasonable and inconsistent of the Commission to do anything less than what 

Mr. Mierzwa suggests.  The Company should not be allowed to retain the profit (and deny 

ratepayers their fair share of such savings) resulting from a scheme hatched and implemented 

outside regulatory purview, the accounting of which was found to be improper, while 

simultaneously collecting higher rates from ratepayers in the form of higher storage carrying 

charges. 

Moreover, neither CUB nor Staff ever argued that Nicor should have liquidated its LIFO 

layers under traditional regulation.  As explained above, the short-term gain in LIFO-related 

savings was far-outweighed by the increase to base rates of the more expensive replacement gas.  
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The premise of the LIFO adjustment is that the Company performed improper transactions under 

the GCPP that were hidden from regulatory review in order to capture 50% of that LIFO benefit.  

The Lassar Report concluded that Nicor’s accounting treatment of storage pre-fills, which 

enabled Nicor to access lower cost LIFO gas, was improper.   

In November 2004, the Company filed a base rate increase request seeking to recover the 

higher carrying charges associated with the higher cost replacement gas.  See Northern Illinois 

Gas Company d/b/a Nicor Gas Company, Proposed general increase in natural gas rates, ICC 

Docket No. 04-0779, Order at 14 (Sept. 20, 2005).  CUB raised the storage carrying cost issue in 

Docket No. 04-0779, arguing that “the carrying charges proposed by Nicor are unjust and 

unreasonable because their calculation ignores a significant benefit received by Nicor,” and 

recommending that a rate base adjustment of $57,999,286 be made to offset the profit make by 

Nicor on gas withdrawn and charge to ratepayers at current annual LIFO prices.  Id. at 18.  In an 

Order issued September 20, 2005, the Commission found the issue more appropriately addressed 

in the instant docket: 

The issue of whether it was reasonable for Nicor to liquidate 

certain low-cost Gas in Storage inventory while the GCPP was in 

effect is being separately litigated in Docket 02-0067.  Because 

that issue will be given full consideration in Docket 02-0067, and 

because appropriate remedies are available in that case, that issue 

will not also be addressed in the present case.   

 

Id. at 19.  Pursuant to the Commission’s ruling in Docket No. 04-0779, this issue must be 

addressed in this proceeding.   

Ratepayers have been unjustly burdened by higher carrying charges, while Nicor has 

realized significant benefit from the collection of additional base rate revenues.  CUB Ex. 2.0 

Rev. at 25:574-580.  Because these storage inventory carrying charges reflected in Nicor’s 

current base rates have already been collected from ratepayers and will continue to be collected 
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by the Company, Mr. Mierzwa recommends that, in addition to the $40.8 million to be refunded, 

current base rates should be reduced by $6.8 million per year on a prospective basis.  Id. at 

24:545-548.  The Commission should implement both these adjustments (retroactive and 

prospective), as well as the LIFO adjustment discussed in Section III.A. above, in order to undo 

the adverse consequences to ratepayers of Nicor’s liquidation of low-cost LIFO inventory, 

provide its customers the full benefit, and remedy the detriment of Nicor’s decision to liquidate 

low-cost LIFO inventory.   

For these reasons, the long-term effect of Nicor’s decision to access LIFO layers under 

the GCPP was higher gas costs stands in violation of Section 9-244(b)(1) of the PUA.  The 

Commission approved the GCPP without having the benefit of evaluating all the implications of 

the decision to liquidate this low-cost gas.  When the impact of this decision is reviewed in its 

totality, it is clear Nicor’s plans for the GCPP did not meet the PUA’s requirement that “the 

program is likely to result in rates lower than otherwise would have been in effect under 

traditional rate of return regulation for the services covered by the program…”  220 ILCS 5/9-

244(b)(1).   

This point is confirmed by Nicor’s own employee who was also a testifying witness in 

Docket No. 99-0127, Albert Harms, who opined that, if the Commission had known about the 

Company’s plans to access LIFO layers, “the sharing percentages might have changed.”  CUB 

Ex. 1.0 2
nd

 Rev. at 26:702-716.  The Commission should therefore refund $40,974,944 to 

account for the higher rates paid by ratepayers as a result of Nicor’s imprudent decision to 

liquidate LIFO layers outside regulatory purview.  Additionally, the Commission should reduce 

base rates by $6.8 million per year on a prospective basis.   

C. DSS Withdrawals  
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Delivered Storage Service (“DDS”) is a contract storage service that Nicor purchased 

from Natural Gas Pipeline Company of America (“NGPL”) during the term of the PBR.  The 

Lassar Report found that Nicor failed to account for DSS managed storage arrangement 

purchases as storage withdrawals and that this treatment was inappropriate.  CUB Ex. 1.02 at 27.  

The Restatement only included certain DSS volumes in the calculation of the SCA, but the 

Restatement excluded gas purchased under its managed storage arrangements.  CUB Ex. 1.0 2
nd

 

Rev. at 41:1129-1151.  Mr. Mierzwa proposed an adjustment to Nicor’s GCPP results to include 

all DSS withdrawals in the calculation of the SCA, which results in an $8.1 million credit to 

ratepayers.  Id.   

Under the PBR, the Storage Credit Adjustment was subtracted from the other Benchmark 

costs to reflect the benefit obtained by injecting gas into storage when gas prices are lower and 

withdrawing that gas when prices are higher.  CUB Ex. 1.0 2
nd

 Rev. at 39:1091-1098.  Thus, 

under typical conditions, when winter gas prices are higher than summer gas prices, the 

withdrawal of gas from storage would reduce the Benchmark, thereby making it more difficult 

for Nicor to generate savings under the PBR.  Id.   

To reduce the impact of the SCA on the Benchmark, at the end of 1999, Nicor entered 

into a “managed” service arrangement with a third party for its DSS service.  CUB Ex. 2.0 at 

13:276-297.  Under this managed service arrangement, Nicor released its DSS storage capacity 

to a third-party which filled the released storage.  Id.  Prior to Restatement, when the gas was 

withdrawn, it was considered to be withdrawn by the third-party, not Nicor.  Id.  As such, these 

withdrawals were not included in calculating the SCA.  Nicor would then purchase this gas from 

the third-party after it was withdrawn, using it to serve ratepayers.  Id.  Nicor received payments 

under its managed service arrangement from the third-party representing the benefits obtained 
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from winter/summer price spreads that existed at the time injections and withdrawals were made.  

Id.  As a result, prior to Restatement, Nicor’s actual gas costs were reduced by the 

winter/summer price spread, but the winter/summer price spread was not reflected in the 

Benchmark as was intended under the approved PBR.  Id.   

The SCA was intended to reflect the benefit that ratepayers traditionally received by 

Nicor’s injection of lower cost gas into storage during the summer and the withdrawal of that gas 

during the winter when market prices were higher.  Under Nicor’s managed storage 

arrangements, gas was still injected into storage during the summer and withdrawn during the 

winter, and a seasonal price benefit was realized.  However, this seasonal price benefit was 

credited against Nicor’s actual gas costs.  It was not reflected in the SCA component of the 

Benchmark.  The SCA was designed to give ratepayers 100 percent of the seasonal price benefit 

they enjoyed under traditional regulation.  By excluding gas under its managed storage 

arrangements from the calculation of the SCA, Nicor manipulated the Benchmark and its GCPP 

results and denied ratepayers the seasonal price benefit to which they are entitled.  Mr. Mierzwa 

testified that it was unreasonable for Nicor to exclude gas purchased under its managed storage 

arrangements from the calculation of the storage credit adjustment.  CUB Ex. 13:299-303.   

Upon restatement, some of the DSS volumes initially treated as purchases are now 

considered storage withdrawals.  However, certain volumes continued to be treated as purchases.  

CUB witness Mierzwa proposed an adjustment to Nicor’s PBR results to properly include all 

DSS withdrawal volumes in the calculation of the SCA resulting in an $8.1 million credit to 

ratepayers.  Id. at 14:305-308.  Staff similarly testified that although the storage Nicor released to 

IMD was no longer under the direct control of Nicor Gas, there were still expected benefits 

associated with the use of that service and the benchmark should have continued to reflect 
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withdrawals from the released storage capacity.  Staff Ex. 1.0R at 36.  As Mr. Zuraski put it, 

“Hiring IMD to manage storage and then removing their storage withdraws from the storage 

adjustment component of the GCPP Benchmark is like hiring an Olympic high-jumper to stand 

in for your daughter at her junior high track meet and then lowering the bar.”  Staff Ex. 5.0 at 

14:248-251.  In testimony, Staff recommended that $9,457,824 be refunded to ratepayers to 

account for the total DSS withdrawals.  Staff Ex. 1.0R at 38:790-792.  

Company witness Paul Carpenter responded to CUB’s proposed DSS service adjustment 

claiming that Nicor has already restated its PBR results to correct the previous improper 

treatment of DSS volumes.  Nicor Ex. 5.0 at 35:671-681.  He then contends that CUB has not 

presented any evidence or information that Nicor failed to properly account for all DSS managed 

storage arrangement purchases.  Id.  CUB witness Mierzwa responded that the evidence and 

information supporting CUB’s DSS adjustments was provided to the Company through the 

discovery process and was available to witness Carpenter, but he chose to ignore this 

information.  CUB Ex. 2.0 Rev. at 14:316-320.  Mr. Mierzwa explains that he reviewed a 

document showing the physical injections and withdrawals under Nicor’s DSS storage for each 

year of the PBR period.  Id. at 14-15:325-336.  Mr. Mierzwa reviewed additional information 

that identifies for each year of the PBR the volumes reclassified as DSS storage withdrawals in 

Nicor’s restated financial results.  Id.  Mr. Mierzwa’s adjustment captures as additional DSS 

withdrawals the difference between the physical withdrawals under Nicor’s DSS storage and the 

volumes reclassified as DSS withdrawals.  Id.  That is, it adjusts Nicor’s PBR results to include 

all physical DSS withdrawal activity as is appropriate under the PBR.  This adjustment was not 

previously accounted for in the Restatement, contrary to Mr. Carpenter’s suggestion.  Id.  
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Therefore, witness Carpenter’s claims regarding the DSS storage withdrawal adjustments should 

be rejected.   

Because the Company did not address the merits of CUB’s adjustments directly in its 

surrebuttal testimony, the Commission should reject the Company’s claim that all DSS storage 

volumes have been properly reclassified in the Company’s restatements, and adjust Nicor’s PBR 

performance to account for all physical DSS withdrawals as proposed by CUB.   

Alternatively, CUB Cross Ex. 5, the Company’s response to CUB 15.27, shows an 

adjustment to the DSS volumes taken as a supply service after Restatement. (CUB 15.27 asked 

the Company to revise the response to CUB 5.08(b) to reflect the impact of the Company’s 

accounting restatements.  CUB 5.08(b) initially requested that the Company identify “the 

quantity of DSS which was taken as a supply service rather than gas withdrawn from storage.”)  

The response to CUB 15.27 indicates that even after restatement, the following DSS volumes 

were taken as a supply service: 

Year Volume (Dth) 

Storage 

Credit Rate Adjustment 

2001 4,270,249 $2.7503 $11,744,466 

2002 11,091,713 $(0.3261) (3,617,008) 

Total 15,361,962  $  8,127,458 

 

CUB Ex. 2.0 Rev. at 16:357-367.  Also shown above is an adjustment to Nicor’s PBR results 

based on the DSS volumes reported in CUB 15.27, half of which, or $4.1 million would be 

credited to ratepayers under the PBR sharing procedures.  Id.  As such, the Company’s claim that 

all DSS volumes have been properly reclassified is inaccurate.  If the Commission declines to 

accept CUB’s $8.1 million DSS adjustment which is based on actual physical DSS withdrawals, 

it should at a minimum adopt CUB’s $4.1 million DSS adjustment which is based on the DSS 
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volumes which inappropriately continue to be reported as a supply service rather than as a 

storage service. 

D. In-Field Storage Transfers 

The Benchmark against which Nicor’s actual gas costs were compared under the GCPP 

included a component (Market Index Cost) reflecting market prices at the time the gas was 

delivered to customers.  CUB Ex. 1.0 2
nd

 Rev. at 43:1194-96.  It was necessary to adjust the 

Market Index Cost to reflect the fact that some of the gas being delivered to ratepayers in the 

winter (when gas prices are typically higher) was actually purchased in the summer (when prices 

are typically lower) and injected into storage.  Id. at 43:1196-1200.  This adjustment was referred 

to as the Storage Adjustment Credit component of the Benchmark, and reflected the difference 

between average winter and summer gas prices.  Id. at 43:1200-02.  In a year that winter prices 

exceeded summer prices, the Storage Credit Adjustment would reduce the Benchmark against 

which Nicor’s actual costs were compared under the GCPP.  Id. at 43:1202-04. 

Though gas from Nicor’s storage facilities is typically delivered to serve ratepayers, gas 

can also be withdrawn from one storage field and injected into another.  Id. at 44:1205-07.  

These latter transactions are referred to as in-field storage transfers.  Id. at 44:1207.  Prior to 

2000, and in 2000, the first year of the GCPP, Nicor did not keep track of in-field storage 

transfers.  Id. at 44:1208-09.  It was not in Nicor’s interest to do so in 2000 because the Storage 

Credit Rate was inverted; that is, winter prices were lower than summer prices.  Id. at 44:1209-

11.  Thus, the greater the quantity of gas withdrawn from storage, the higher the Benchmark 

against which Nicor’s actual gas cost would be compared.  Id. at 44:1211-12.  Nicor’s 

performance under the GCPP was enhanced by including in-field transfer storage withdrawals in 

the calculation of the SCA in 2000.  Id. at 44:1213-14. 
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In 2001, the SCA was positive and significant ($2.7503 per Dth).  Id. at 44:1215.  Thus, 

each Dth of gas withdrawn from storage to serve ratepayers had the effect of significantly 

lowering the Benchmark by $2.7503.  Id. at 44:1215-17.  In 2001, the average cost of gas 

purchased by Nicor was $5.36 per Dth.  Id. at 1217-18.  Therefore, it was in Nicor’s interest to 

track in-field transfers to reduce storage withdrawals, and Nicor did so.  Id. at 44:1218-19.  To 

keep track of in-field transfers, Nicor adopted a “netting” approach.  Id. at 44:1219-20.  Under 

this approach, by way of example, if Nicor withdrew 5 units from its storage facilities on a 

particular day, but also injected 2 units, the assumption was that a net of 3 units were withdrawn 

from storage for GCPP purposes.
12

  Id. at 44:1220-23.  To address this, the Lassar report 

recommended an approach to net in-field transfer injections and withdrawals for all of 2000 and 

2001, which the Company adopted and resulted in a refund of $3.45 million.  Id. at 45 1228-35. 

Mr. Mierzwa disagreed with this approach for a number of reasons.  Id. at 45:1242-45  

Essentially, Mr. Mierzwa argued that it is unreasonable and inconsistent to now adopt a netting 

approach for storage withdrawals without also considering the impact this approach would have 

had on the Commodity Adjustment.  Id. at 46:1257-68.  During the historical period utilized to 

calculate the Commodity Adjustment, Nicor’s actual gas costs exceeded calculated Benchmark 

gas costs, hence the positive Commodity Adjustment.  Id. at 36:1272-74.  If netting had been 

applied on a historical basis, storage withdrawal quantities would have been lower and, therefore, 

the impact of the Storage Credit Adjustment would have been less, meaning the calculated 

Benchmark gas costs would have been greater.  Id. at 46:1274-77.  Because calculated 

Benchmark gas costs would have been greater, the Commodity Adjustment would have had to be 

lower so that actual gas costs and calculated Benchmark gas costs would have been equal on a 

historical basis.  Id. at 46:1277-47:1280.  Mr. Mierzwa therefore proposed an adjustment to 

                                                 
12

 The in-field storage transfer issue is discussed in greater detail beginning at page 49 of the Lassar Report. 
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remove the impact of the netting approach, which results in an $11.1 million refund for 

ratepayers (CUB Exhibit 1.13).  Id. at 47:1285-86.  Furthermore, in Docket Nos. 96-0386 and 

99-0127, Nicor claimed that it could not manipulate storage withdrawals; however, the netting of 

storage injections and withdrawals is a clear example of improper storage withdrawal 

manipulation.  Id. at 47:191-94. 

Staff witness Zuraski noted that the Company did not track in-field storage transfers prior 

to 2000, tracked one month in 2000, ten months in 2001, and no months in 2002.  Staff Ex. 1.0R 

at 26:532-27:538.  However, the same general level of in-field transfers existed for all the years 

1995-2002.  Id. at 28:562-63.  Mr. Zuraski found that the Company only tracked in-field 

transfers when doing so enabled the Company to compute and share in greater “savings” under 

the GCPP, which he found was either a remarkable coincidence or evidence that the Company 

was manipulating the PBR benchmark.  Id. at 28:562-63, 33:686-87.  In either case, Mr. Zuraski 

recommended that any in-field transfers that were originally removed by the Company should be 

added back to the computation of withdrawals, returning half of the Company’s original storage 

credit adjustments due to in-field transfers back to ratepayers ($14,599,901).  Id. at 34:692-

35:730. 

In the Stipulation, Nicor agrees to refund to customers $11,149,901 based on Staff’s 

proposed adjustment for this issue.  This is the same as CUB’s proposed adjustment.  The 

evidence supports a finding that Nicor did not use a consistent method for tracking and reporting 

in-field transfers, and that the impact of Nicor’s netting approach should be removed.  The 

Commission should order the refund agreed to in the Stipulation. 
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E. Manipulation of Storage Withdrawals 

Mr. Mierzwa presented extensive evidence demonstrating that the Company manipulated 

its 2001 storage withdrawals to affect the benchmark to its benefit and to the detriment of 

ratepayers, (CUB Ex. 1.0 2
nd

 Rev. at 47:1298-53:1458; CUB Ex. 2.0 Rev. at 27:621-45:1007), 

despite Nicor’s claims that it could not manipulate storage (see CUB Ex. 1.0 2
nd

 Rev. at 48:1311-

1327).  To provide an adequate remedy to rate payers, the Commission should adopt Mr. 

Mierzwa’s adjustment, which calculates the annual storage withdrawals, the Storage Credit 

Adjustment, and Nicor’s subsequent performance under the GCPP based on the Company’s 

initial representations concerning its inability to manipulate withdrawal storage quantities.  Id. 

The adverse impact of Nicor’s decision to lower the storage cycle in 2001 to favor itself should 

not be borne by ratepayers.   

In Docket Nos. 96-0386 and 99-0127, the Company claimed that storage withdrawals 

were a function of weather and operational requirements and claimed that it could not manipulate 

storage to its benefit under the GCPP.  CUB Ex. 1.0 2
nd

 Rev. at 47:1300-48:1306.  The Company 

misinformed the Commission because it was, in fact, able to significantly affect storage 

withdrawals during the GCPP as shown below (inclusive of in-field transfers): 

Year Withdrawals (Dth) 

2000 133,433,716 

2001 66,348,729 

2002 108,049,101 

 

Id.  This table illustrates the substantially reduced withdrawals during 2001 as compared to the 

year before and after.  Other evidence, discussed herein, confirms the Company’s plan to reduce 

to its 2001 storage cycle had the effect of increasing ratepayers’ gas costs by over $155 million. 
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In Docket Nos. 96-0386 and 99-0127, the Company claimed it could not manipulate 

storage, even in the face of Staff’s concern and claim in Docket 99-0127 that the SCA could give 

the Company an incentive to create false savings by shifting withdrawals to months when Market 

Index Prices were low, and meet demand with current purchases when Market Index Prices are 

high.  ICC Docket No. 99-0127 Order at 15.  Staff argued that the Company could reduce the 

Storage Credit Rate and raise the Benchmark, thereby enabling the Company to share in greater 

“savings” or fewer “losses.”  Id.  The net result, Staff posited, could be an increase in the cost of 

gas to ratepayers.  Id.   

The Company steadfastly denied this was possible or likely to occur.  In Docket Nos. 96-

0386 and 99-0127, the Company and its witnesses made the following statements: 

Witness Edwin Werneke:  

On the other hand, the Company has very limited ability to adjust 

the timing of storage withdrawal volumes, which are determined 

largely by weather and operational requirements. 

 

(Docket No. 99-0127, Direct at 10). 

 

Witness Edwin Werneke: 

Second, Mr. Mierzwa apparently believes that the Company has 

wide discretion with respect to its storage injection and 

withdrawal cycle, and can therefore accelerate or defer gas 

purchases at will.  In fact, the Company’s discretion with respect 

to inter-month storage injections and withdrawals is limited, 

reflecting the physical characteristics of the Company’s aquifer 

storage fields and contractual limitations on purchased storage. 

 

(Docket No. 96-0386, Rebuttal at 3). 

 

Witness Leonard Gilmore:   

 

The Company cannot shift inventory withdrawals without 

impacting its design peak day capabilities and overall storage 

field performance.  Consequently, even if the Company could 



44 

 

predict prices such that it could gain from shifting withdrawals, it 

would be a bad business decision for the Company to do so…  

 

(Docket No. 99-0127, Surrebuttal at 4). 

 

Nicor states…it has very limited ability to adjust the timing of 

storage withdrawals, which are largely determined by weather 

and operational requirements and therefore cannot be 

manipulated. 

 

(Docket No. 99-0127, Order at 8). 

 

CUB Ex. 1.0 2
nd

 Rev. at 48-49:1311-1339. 

Staff explicitly recognized the potential for storage manipulation in Docket No. 99-0127, 

despite the Company’s prognostications otherwise.  Staff took the position that under certain 

circumstances, the SCA could give the Company an incentive to create false savings by shifting 

withdrawals to months when Market Index Prices were low, and meet demand with current 

purchases when Market Index Prices are high.  ICC Docket No. 99-0127, Order at 13.  By doing 

so, Staff suggested that the Company could reduce the Storage Credit Rate and raise the 

Benchmark, thereby enabling the Company to share in greater “savings” or fewer “losses.”  Id.  

The net result could be an increase in the cost of gas to ratepayers.  This is exactly what 

happened. 

In response to Staff’s concerns, the Company claimed that it did not have the ability to 

manipulate storage in this way.  The Commission summarized the Company’s response to Staff 

as follows: 

In addition, Nicor Gas disputes Staff’s assertion that the Storage 

Credit Adjustment creates an incentive for the Company to shift 

withdrawals.  The Company states that in order for it to manipulate 

the system as Staff suggests, the Company would have to be able 

to predict Market Index Prices, actual variable commodity costs, 

and the relative difference between the two and do so for multiple 

monthly periods.  The Company denies having any ability to make 

such accurate predictions.  According to the Company, to the 



45 

 

degree that it currently makes estimates regarding future gas 

prices, those estimates are made for financial planning purposes 

and not for the timing of gas purchases.  The Company states that 

the examples Staff used purportedly to show that shifting could 

occur were developed only with the benefit of 20/20 hindsight.  

 

Moreover, the Company states that the steps it would need to take 

to manipulate the system as Staff suggests would, in fact, be bad 

business decisions.  For instance, the Company states that the 

timing of withdrawals is largely determined by weather and, 

operational requirements.  As such, the Company states that peak 

day delivery could be impaired if the Company were to alter the 

timing of withdrawals arbitrarily.  Likewise, the Company states 

that required inventory cycling could be adversely by delaying 

withdrawals, which could affect deliverability negatively in the 

succeeding heating season.  The Company states that because it is 

required to provide reliable service, tinkering with the operational 

characteristics, which could have a negative impact on the 

performance of storage fields, would not be a sound business 

practice.  For this reason, the Company concludes that it would 

have compelling incentives not to abuse the system in the manner 

Staff suggests (even if it were able to do so).  

 

The Company added that any action that would increase the 

customer’s cost would be contrary to its long-term business 

objectives.  For example, the first stated objective in Nicor’s 

Petition in this proceeding is to “align the interests of ratepayers 

and the Company by providing customers with the best prices 

available.”  (Petition at 3)  The Company claims that it specifically 

structured its calculation of the Storage Credit Adjustment in order 

to pass along to customers the full seasonal benefit from storage.”  

(Gilmore Rebuttal at 4).  Nicor Gas indicates that Staff offered no 

evidence to contradict this testimony.   

 

Id. at 15.   

Yet, Staff ultimately was correct to be concerned.  In his Direct Testimony, witness 

Mierzwa explained the low level of storage withdrawals in 2001 was partially attributable to 

Nicor’s decision in early 2001 to reduce the storage withdrawal cycle.  CUB Ex. 1.0 2
nd

 Rev. at 

52:1438-1440; CUB Ex. 1.18.  In early 2001, Nicor decided to reduce storage withdrawals due to 

concerns related to its performance under the PBR.  CUB Ex. 1.0 2
nd

 Rev. at 51:1403-1408, 
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citing CUB Ex. 1.14.  At the time of this decision, it was not in the best interest of ratepayers to 

lower the storage withdrawal cycle because the cost of current purchases exceeded the projected 

costs of replacement supplies.  CUB Ex. 1.0 2
nd

 Rev. at 52:1426-1432; CUB Ex. 1.17.  Nicor’s 

decision to lower the storage cycle increased ratepayers’ costs, as is evidenced by the proposed 

$155.3 million adjustment developed in CUB Ex. 1.18.  Clearly, this illustrates that, despite the 

Company’s claims in Docket Nos. 99-0127 and 02-0067, the Company’s and ratepayers’ interest 

were not aligned under the PBR.  To the contrary, Nicor structured its activities under the PBR to 

maximize its revenue potential at the expense of ratepayers.  CUB Ex. 1.0 2
nd

 Rev. at 51:1416-

1421.   

In response to the 2001 storage withdrawal adjustment presented by witness Mierzwa in 

his direct testimony, Nicor witness Carpenter claimed in rebuttal testimony that Nicor did not act 

unreasonably with respect to storage withdrawals in 2001.  He claims that the colder-than-normal 

weather experienced in the Company’s service territory in late 2000 caused Nicor to significantly 

deplete its storage inventory, and the Company was not in a position to withdraw the same 

volumes in January 2001 as it had in previous years.  Nicor witnesses David A. Moes and 

Christopher G. Gulick allege that had Nicor increased storage withdrawals in 2001, as CUB and 

Attorney General (“AG”) witness David E. Effron proposed, the reliability of Nicor’s service 

could have been compromised.  Nicor Ex. 7.0 at 12:163-169.  CUB witness Mierzwa found the 

claims of Nicor’s witnesses addressing Nicor’s 2001 PBR storage withdrawal activity to be 

misleading, incomplete, and failing to acknowledge or recognize the impact of the perverse 

incentives provided by the PBR that influenced Nicor’s behavior.  CUB Ex. 2.0 Rev. at 29:660-

662.   
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1. Nicor lowered the 2001 storage cycle to manipulate the benchmark and 

access additional LIFO layers. 

 

A more plausible, and well-substantiated reason for Nicor’s dramatically lower 

withdrawal activity in 2001 was the Company’s attempt to manipulate the benchmark to its 

advantage and to access additional LIFO layers.  Witness Mierzwa described three significant 

incentives provided under the PBR that set the stage for this activity.  First, as explained in CUB 

Exhibit 2.04 (the Company’s response to CUB 20.11), it was generally in Nicor’s interest to keep 

its monthly storage injections and withdrawals as close as possible to the percentages set under 

the SCA component of the PBR Benchmark so that Nicor would not be exposed to risk.  CUB 

Ex. 2.0 at 666 - 670; CUB Ex. 2.04.  Mr. Mierzwa’s analysis of the Company’s storage 

withdrawals lead him to conclude that Nicor would deviate from the SCA percentages if it was 

clear that the Company would benefit under the PBR, which indicates that, contrary to its claims 

in Docket No. 99-0127, Nicor had the ability to manipulate storage withdrawals when it was in 

its interest to do so under the PBR.  CUB Ex. 2.0 Rev. at 29:665-30:674. 

The second incentive provided by the PBR had to do with the Market Index Cost.  

Witness Mierzwa explained that in the natural gas industry, gas supply purchases can generally 

be classified as one of two types:  monthly base load purchases and daily (or spot market) 

purchases.  CUB Ex. 2.0 Rev. at 30:679-685.  Monthly (base load) purchases flow at the same 

fixed rate on each day during the month.  Id.  Daily purchases are arranged and flow, as the term 

suggests, on a daily basis.  Id.  First-of-the-month (“FOM”) index prices are applicable for 

monthly purchases, and daily index prices are applicable for daily purchases.  Id.  Moreover, the 

Market Index Cost component of the Benchmark was determined by multiplying monthly sales 

by Market Index Prices.  The Market Index Price reflected a weighting of applicable Chicago 

citygate index prices -- a 65 percent weight was given to the FOM index price and a 35 percent 
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weighting was given to the average of the daily index prices for a particular month.  Id. at 

30:686-31:700.  Daily index prices can vary from FOM index prices by anywhere from a few 

cents to several dollars.  Id.  Under the Market Index Cost calculation, if gas prices declined 

during a particular month (i.e., daily prices are less than the FOM price), the Market Index Price 

will decline, reducing the Market Index Cost component of the Benchmark, providing Nicor an 

incentive to buy more gas.  Id.  Conversely, if gas prices increase during a particular month (i.e., 

daily prices exceed the FOM price), the Market Index Price will increase, reducing the Market 

Index Cost component of the Benchmark, providing Nicor an incentive to buy less gas.  Id.  

These incentives were further explained – and corroborated – by Nicor personnel in CUB Ex. 

2.06.  This document – entitled “PBR Decision Guidelines” – presents various considerations to 

make regarding storage withdrawals and raises questions regarding annual and monthly actual 

storage withdrawals as compared to targets.  CUB Ex. 2.06.   

The third significant incentive provided by the PBR was the access to low-cost LIFO 

storage inventory.  CUB Ex. 2.0 Rev. at 31:703-704. 

As described below, Nicor took full advantage of these incentives to exploit the GCPP to 

its advantage.  Table 1-R, shown below, summarized Nicor’s winter storage withdrawal activity 

for the period 1994 through 2001.  Nicor’s monthly storage activity during the period 1994 

through 1998 was used to determine the monthly storage injection and withdrawal percentages 

reflected in the Storage Credit Rate: 
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Table 1-R 

Nicor Gas Company 

Monthly Withdrawals 

(Bcf) 

Winter Season Nov. Dec. Jan. Feb. March Total 

1994-1995 10.8 19.6 33.8 33.3 16.8 114.3 

1995-1996 14.4 20.3 30.3 20.9 15.8 101.7 

1996-1997 19.1 21.0 38.2 24.5 21.0 123.8 

1997-1998 12.6 22.8 27.8 20.8 21.9 105.9 

4-Year Average 14.2 20.9 32.5 24.9 18.9 111.4 

1998-1999 11.3 19.9 25.7 23.3 29.2 109.4 

1999-2000 12.5 20.1 25.4 18.9 16.6 93.5 

2000-2001 25.4 21.1 17.8 8.9 7.8 81.0 

 

CUB Ex. 2.0 Rev. at 720-721. 

 

Storage operations generally follow a seasonal pattern wherein the months of April 

through October are generally considered storage injection months, and the months of November 

through March are generally considered storage withdrawal months.  CUB Ex. 2.0 Rev. at 

32:726-733.  Therefore, an appropriate initial starting point for an investigation of Nicor’s 2001 

storage withdrawal activity would be November 2000.  Id.  This is consistent with the analysis 

presented by the Company’s witnesses which claims that the colder-than-normal weather 

experienced during November and December 2000 caused Nicor to deplete its storage inventory 

and reduce withdrawals during 2001, and in particular January 2001.  Id.   

Nicor’s planned storage activity is reflected in its monthly gas supply plans.  Id. at 

33:736-749.  However, despite being requested in CUB 20.02, Nicor failed to provide its final, 

November 2000 monthly supply plan, which would have been prepared in late October 2000.  Id.  

The Company did provide a preliminary plan indicating planned storage withdrawals of 11.3 Bcf 

from on-system storage.  Id.  At the time Nicor developed its plans for November 2000 storage 

activity, Nicor had converted its NGPL DSS contract storage service to a managed sales service.  

Id.  Because of this, DSS volumes that were historically considered storage withdrawals were no 

longer considered as such and were considered flowing supplies.  Id.  The response to CUB 



50 

 

20.02 also shows that Nicor was anticipating an additional 3 Bcf of DSS withdrawals, bringing 

total projected storage withdrawals to approximately 14.3 Bcf.  As shown in Table 1-R, this was 

nearly identical to the 1994-1998 four-year average of 14.2 Bcf.  CUB Ex. 2.0 at 35:736-749. 

Several things happened in November 2000 that affected Nicor’s gas purchasing 

decisions.  First, it was slightly colder than normal.  The response to CUB 20.06 indicates that as 

a result of the colder-than-normal weather, sales were 3,653,800 Dth higher than forecasted sales 

of 28,150,800 Dth.  Mr. Mierzwa noted that a sales deviation due to weather of this magnitude, 

in itself, is not particularly unusual.  However, he further explained the increase in gas prices that 

were experienced in November 2000 had a more significant impact on Nicor’s purchasing 

decisions.  The FOM index price for November, 2000 was approximately $4.61 per Dth.  During 

that month, daily gas prices increased steadily, by as much as $2 per Dth, leveling off and 

declining slightly at the end of the month.  Those daily prices were presented in Table 2-R.   

 

Table 2-R 

 

Nicor Gas Company 

November 2000 Chicago Citygate Index Prices 

Date Price Date Price Date Price 

1 $4.40 11 $9.35 21 $6.39 

2 4.41 12 9.35 22 6.48 

3 4.56 13 9.35 23 6.34 

4 4.71 14 5.72 24 6.34 

5 4.71 15 5.92 25 6.34 

6 4.71 16 6.07 26 6.34 

7 4.65 17 6.06 27 6.34 

8 4.75 18 5.73 28 6.30 

9 5.03 19 5.73 29 6.01 

10 5.45 20 5.73 30 6.05 

Source:  NIC 004610 

 

CUB Ex. 2.0 at 35:779. 
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Nicor regularly monitored its performance under the SCA component of the Benchmark, 

including the Storage Credit Rate.  Nicor also monitored on a daily basis its performance under 

the Market Index Cost calculation, including the impact of daily changes in natural gas prices.  

CUB Ex. 2.0 Rev. at 31:707-711, citing CUB EX. 1.15, CUB EX. 2.07, and NIC 017374 - 

17401.  In a month of rising prices, Nicor’s PBR Purchasing Guidelines indicated that the 

Company should buy less gas.  In CUB EX. 2.08, there is a difficult to read hand written note on 

the document entitled “PBR Sales Calculation-Plan vs. Forecast - November” which states:  

“Strategy - Continue to drop GDD as long as prices stay above FOM.  If believe prices ↓ from 

FOM, then look to sell off ROM.”  CUB Ex. 2.0 at 35:780-796.  In the note, GDD is a reference 

to daily purchases and “ROM” refers to rest of month purchases.  Id.  By reducing daily 

purchases in a month with rising prices, Nicor stood to gain a benefit under the PBR.  Id.  As 

shown in CUB Ex. 2.09, Nicor significantly decreased and eventually eliminated its daily priced 

purchases toward the end of the month.  Id.   

To further support his contention that Nicor manipulated storage activity under the PBR, 

Mr. Mierzwa closely examined Nicor’s actual 2000-2001 storage activity.  Nicor was able to 

reduce and eventually eliminate its daily priced purchases and gain a benefit under the PBR by 

manipulating its storage withdrawal activity during November 2000, something Nicor claimed it 

could not and would not do under the PBR.  CUB Ex. 2.0 2
nd

 Rev. at 36:793-796.  Nicor 

withdrew 25.4 Bcf from storage in November 2000, an increase of approximately 11.2 Bcf, or 

nearly 80 percent, over planned withdrawals and the historic average level of November 

withdrawals.  Id. at 36:800-806.  In the Company’s final December 2000 monthly gas supply 

plan, planned on-system storage withdrawal volumes were 14.7 Bcf, and DSS withdrawals were 

planned at 5.4 Bcf, for a total planned December 2001 withdrawal quantity of 20.1 Bcf.  Id. at 
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37:817-820.  In December 2001, severe cold weather significantly increased sales above planned 

levels.  Id. at 37:822-826.  As indicated by the response to CUB 20.06, actual sales were 11.6 

Bcf higher than projected sales of 45.0 Bcf.  Id.  In addition, gas prices increased significantly 

during the month, from a FOM index price of $5.58 per Dth to daily prices as high as $15.70 per 

Dth, with an average daily price of $9.67 per Dth.  Id.  

In December 2000, Nicor did not reduce its daily gas purchases and increase its storage 

withdrawals as it did in November 2000.  Id. at 36:830-836.  Nicor’s projected daily priced 

purchases were 9.4 Bcf, and actual daily purchases were 16.6 Bcf.  Id.  Total projected purchases 

were 26.8 Bcf, and actual total purchases were 37.8 Bcf, or 11.0 Bcf more than planned.  Id.  As 

indicated on Table 1-R, actual storage withdrawals were 21.1 Bcf, a level nearly identical to that 

reflected in the December 2000 monthly supply plan (20.1 Bcf), and the historic four-year 1994-

1998 average (20.9 Bcf).  Id.  Nicor claims that, because the Company had withdrawn 11.2 Bcf 

more gas from storage in November 2000 than planned and which was in excess of historic 

levels, storage inventory levels were depleted, it was not in a position to again withdraw 

significantly more gas than planned.  Nicor Ex. 10.0 at 6:114-119.  This explanation, however, is 

misleading and incomplete.   

2. Nicor Significantly Reduced Contract Storage Purchases to Access 

Additional LIFO Layers 

 

Witness Mierzwa addressed the claims of the Company’s witnesses that it was necessary 

to reduce January 2001 storage withdrawals due to depleted storage inventory levels.  CUB Ex. 

2.0 Rev. at 38:856-871.  As pointed out above, one of the incentives provided by the PBR was to 

access low-cost LIFO storage inventory.  Nicor’s storage inventory consisted of both on-system 

storage and contract storage purchased from NGPL.  In order to access LIFO inventory, storage 

withdrawals during a particular calendar year must exceed storage injections.  Id.  One way to 
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accomplish this is to reduce storage inventory by reducing storage injections.  This was possible 

because, as AG witness Effron pointed out, the Storage Credit Adjustment (SCA) portion of the 

GCPP formula allowed Nicor to increase the benchmark by increasing withdrawals (exactly what 

Staff expressed concern about in ICC Docket No. 99-0127).  AG Ex. 1.0 Rev. at 19:14-16.  Mr. 

Effron demonstrated how Nicor could increase withdrawals, increase the absolute value of the 

inverted SCA – and therefore increase the benchmark – but have no effect on actual gas costs 

(and therefore no benefit to customers).  Id. at 19:16-20:2.  

Witness Mierzwa found that Nicor deliberately manipulated the use of storage by 

reducing NGPL contract storage injections in 2000 to access low-cost LIFO layer storage.  

Because NGPL storage injections were reduced, NGPL contract storage inventory levels were 

reduced, requiring Nicor to reduce storage withdrawals in January 2001 and its planned annual 

storage cycle from 87 Bcf in 2000, to 60 Bcf in 2001 (as of January 2001).  CUB Ex. 2.0 Rev. at 

39:865-870. 

Table 3-R in witness Mierzwa’s rebuttal testimony presents Nicor’s NGPL contract 

storage inventory levels as of the end of October and December of each year during the period 

1995-1998.  Id. at 39:890.  Mr. Mierzwa explains that storage inventories are generally at their 

highest level at the end of October, which is typically considered the beginning of the storage 

withdrawal season.  Id. at 39:874-40:889.  A determination is made whether Nicor has accessed a 

LIFO layer at the end of a calendar year, and the December end-of-month volumes were 

identified in Table 3-R for comparison purposes.  Id.  As shown on Table 3-R, Nicor’s average 

NGPL contract storage volumes at the end of October averaged nearly 32 Bcf during the four-

year period 1995-1998, and the end of December volumes averaged 26 Bcf for the same period:  

Id.  
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Table 3-R 

Nicor Gas Company 

Comparison of NGPL Contract Storage Inventory 

(Bcf) 

 October December 

 1995 32.0 32.4 

 1996 32.8 23.9 

 1997 32.0 23.8 

 1998 30.5 24.4 

Average 31.8 26.1 

 2000 14.3 5.9 

 

CUB Ex. 2.0 Rev. at 40:890-891. 

 

To demonstrate that Nicor manipulated the use of storage to access low-cost LIFO layer 

storage, Mr. Mierzwa shows that at the end of October 2000, NGPL contract storage inventory 

stood at 14.3 Bcf, or 17.5 Bcf below the historic average of 31.8 Bcf.  CUB Ex. 2.0 Rev. at 

39:884-40:904.  At the end of December 2000, Nicor’s NGPL contract storage inventory stood at 

59 Bcf, or 20.2 Bcf below historic average inventory level of 26.1 Bcf.  Id.  Because Nicor failed 

to fill NGPL contract storage in the summer of 2000, inventory levels were depleted, January 

2001 withdrawals were significantly reduced and ratepayers were adversely affected.  Id.  

Once January 2001 withdrawals were determined, that withdrawal level established the 

annual storage cycle for the entire year.  Id.  This was because it was in Nicor’s interest to follow 

the injection and withdrawal percentages set forth in the SCA component of the Benchmark.  Id. 

January 2001 withdrawals dictated that Nicor adopt a 60 Bcf annual storage cycle.  Id.  During 

2001, Nicor manipulated storage so that its storage activity followed the SCA percentages.  To 

support this claim, Mr. Mierzwa presented Table 4-R, showing the withdrawals based on the 

SCA percentages for a 60 Bcf cycle and Nicor’s actual withdrawals. 
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Table 4-R 

Nicor Gas Company 

Comparison of SCA Percentage and Actual Withdrawals 

60 Bcf Cycle 

 SCA Actual 

 January 2001 16.9 17.8 

 February 11.5 8.9 

 March 8.6 7.8 

 

CUB Ex. 2.0 Rev. at 40:897-905. 

 

In responding to witness Mierzwa’s claim of storage manipulation, Nicor witnesses Moes 

and Gulick claim that if the Company had cycled 115 Bcf of storage as witness Mierzwa 

proposed, the reliability of Nicor’s on-system storage facilities could have been compromised.  

Nicor Ex. 7.0 at 11:154-159.  Mr. Mierzwa found the concerns of witnesses Moes and Gulick 

with respect to on-system storage misleading.  As previously explained, it was the depleted 

NGPL contract storage inventory, not on-system storage, which caused Nicor to lower the 2001 

storage cycle.  CUB Ex. 2.0 at 42:944-952.  In addition, Mr. Mierzwa explained that Nicor’s 

provision of Hub services contributed to the reduce 2001 storage cycle for ratepayers.  Id.   

3. Nicor’s Provision of Hub Services Reduced Storage Capacity for Ratepayers 

 

Mr. Mierzwa explained that Nicor provides a number of services to third-parties utilizing 

its natural gas transmission, distribution and storage facilities.  CUB Ex. 2.0 Rev. at 43:954-965.  

These services include firm and interruptible transportation and storage services, and park and 

loan services.  Id.  Collectively, these services are commonly referred to as “Hub services.”  Id.  

Under a park transaction, a third-party delivers gas to Nicor at one point in time and that gas is 

returned to the third-party at a future point in time.  Id.  A loan transaction is just the opposite, 

with Nicor delivering gas to the third-party at one point in time and the third-party returning that 

gas to Nicor at a future point in time.  Id.  Park and loan deliveries are commonly made over a 



56 

 

one-month period with the same fixed daily quantity being delivered on each day, either to Nicor 

or the third-party.  Id.  Although similar, park and loan transactions differ from a storage service 

in that a storage service generally provides for varying daily delivery quantities to or from Nicor.  

Id. 

Nicor has a separate corporate entity – Enerchange – that manages Nicor’s Hub services. 

Enerchange has a “Hub Administration Agreement” with Nicor.  CUB Ex. 1.02 (Lassar Report) 

at 65.  The Hub Administration Agreement operates as a profit sharing arrangement with Nicor, 

under which Nicor receives 30 percent of the first $1 million in revenue, 20 percent of the second 

$1 million in revenue, and 10 percent of any revenue in excess of $2 million.  Id.  As an example 

of scope, Enerchange earned approximately $16 million in 2001.  Id. 

Mr. Mierzwa found that during the summer of 2000, Nicor accepted 13.7 Bcf of gas from 

third-parties, injected that gas into its on-system storage facilities, and withdrew and returned 

that gas to third-parties by approximately mid-February 2001.  CUB Ex. 2.0 Rev. at 44:971-980.  

Thus, 13.7 Bcf of storage on-system was unavailable to serve sales customers during the winter 

of 2000-2001.  Id.  He also noted that during February and March 2001, in addition to already 

having returned 13.7 Bcf to third-parties, Nicor loaned an additional 8.0 Bcf of sales customers’ 

gas to third-parties, all the while reducing the storage withdrawal cycle to match the storage 

credit date percentages, and increasing the gas costs of sales customers.  Id.   

Nicor’s provision of Hub services therefore reduced the amount of storage inventory 

available for sales customers for two reasons.  First, because Nicor was required to return 13.7 

Bcf of gas to third-parties during the winter of 2000-2001, Nicor’s storage inventory was 

reduced by this amount and this contributed to the reduced storage withdrawal quantities during 

January 2001.  Id. at 44:982-987.  As a result, Nicor was required to purchase much more 
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expensive gas to serve its sales customers than would have been necessary absent the obligation 

to return the gas to third-parties.  Id. 

Second, because of low storage inventory levels which existed just prior to January 2001, 

Nicor established its 2001 storage withdrawal cycle at 60 Bcf.  CUB Ex. 2.0 at 44:988-45:999.  

As previously explained, under the PBR it was in Nicor’s interest for its monthly storage 

injection and withdrawal quantities to match the percentages included in the Storage Credit Rate 

calculation.  Id.  As shown on CUB Ex. 2.05, the January Storage Credit Rate withdrawal 

percentage was 28.10 percent.  That meant that based on a 60 Bcf storage withdrawal cycle, to 

match the Storage Credit Rate percentage, January withdrawals would need to be 16.9 Bcf (60 

Bcf x 28.1 percent).  CUB Ex. 2.0 at 44:988-45:999.  The February and March Storage Credit 

Rate withdrawal percentages were 19.10 percent and 14.34 percent, respectively, indicating that 

based on a 60 Bcf storage cycle, February and March 2001 storage withdrawal quantities should 

be 11.5 Bcf and 8.6 Bcf, respectively.  Id.  As demonstrated earlier, Nicor’s actual withdrawals 

were consistent with those indicated by the Storage Credit Rate percentages.  Id.  During 

February and March 2001, Nicor could have withdrawn more gas from storage to serve sales 

customers than it did, as is evidenced by the 8.0 Bcf of sales customers’ gas it loaned to third-

parties during those two months.  Id.  The additional withdrawals would have reduced gas costs 

for Nicor’s sales customers by displacing higher-cost purchases.   

The record demonstrates that, instead of reducing the gas costs of sales customers, Nicor 

manipulated its storage withdrawal volumes to match the Storage Credit Rate percentages.  

Nicor’s post-hoc attempt to explain the unusually low withdrawals during 2001 utterly fails 

when all the facts are accurately viewed.   
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F. Tennessee and Midwestern Capacity Costs  

This adjustment accounts for the difference between the rates that the Company informed 

the Commission would be effective and the final rates that were negotiated before the close of 

the docket, which were not communicated to the Commission.  Nicor relies on interstate 

pipelines Tennessee Gas Pipeline (“Tennessee”) and Midwestern Gas Transmission 

(“Midwestern”) to deliver gas to meet a portion of its sales customers’ requirements.  CUB Ex. 

1.0 2
nd

 Rev. at 53:1464-66.  At the time Nicor filed its application in Docket No. 99-0127, the 

Company’s existing firm transportation arrangements with Tennessee and Midwestern were 

scheduled to expire in October 2000.  Id. at 53:1466-68.  During 1999, the Company entered into 

negotiations with Tennessee and Midwestern to extend its capacity arrangements beyond 

October 2000.  Id. at 53:1468-70.  Among those items subject to negotiation were the rates to be 

effective beyond October 2000.  Id. at 53:1470-71.  Nicor’s capacity arrangements with NGPL, 

its primary interstate pipeline supplier, were also subject to negotiation in 1999.  Id. at 53:1471-

73.  When Nicor filed its application in Docket No. 99-0127, the Firm Deliverability Adjustment, 

which reflected Nicor’s firm interstate pipeline transportation and storage capacity charges, was 

based on Nicor’s actual costs for 1998, and the Company indicated that it would update its cost 

projections to reflect the results of its negotiations.  Id. at 53:1473-77.  In July 1999, Nicor filed 

its updated transportation and storage cost projections to reflect the final results of its 

negotiations with NGPL.  Id. at 53:1477-78.  However, the projections for Tennessee and 

Midwestern continued to reflect estimates since these negotiations had not been completed.  Id. 

at 53:1479-80. 

In its oral argument before the ICC on November 2, 1999, the Company claimed that its 

Tennessee and Midwestern contracts were still being negotiated.  CUB Ex. 1.0 2
nd

 Rev. at 
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54:1481-1486.  This was misleading because the Company had reached an agreement with 

Tennessee and Midwestern with respect to demand costs under the new contracts on October 18, 

1999.  CUB Ex. 1.19.  Because it was incumbent on the Company to have informed the ICC that 

an agreement on rates had been achieved rather than implying the rates remained subject to 

negotiation, an adjustment is necessary to reflect the rates agreed to by Nicor, Tennessee and 

Midwestern.  CUB Ex. 1.0 2
nd

 Rev. at 54:1493-1499.  As shown on CUB Ex. 1.20, this results in 

a refund of $1.5 million to ratepayers. 

 Staff witness Maple similarly testified that Nicor deliberately halted negotiations with 

Midwestern and Tennessee until 99-0127 was almost over, and resumed negotiations sometime 

after the HEPO was issued when no more evidence would be entered into the record.  Staff Ex. 

2.0R at 25:475-78.  By doing so, Staff testified, Nicor avoided inclusion of their newly-

negotiated, lower rates in the FDA, making it easier for Nicor to meet the benchmark and create 

“savings.”  Id. at 27:506-511.  Staff therefore recommended that the Commission apply the 

entire amount of the actual discount to the FDA.  Id. at 27:513-517. 

In the Stipulation, Nicor agrees to refund to customers $1,475,267, based on Staff’s 

proposed adjustment for this issue.  This is essentially the same as CUB’s proposed adjustment.  

The evidence supports a finding that Nicor misrepresented the facts and concealed critical 

information from the Commission regarding the actual costs associated with the Tennesse-

MidWestern contract.  As such, a refund is appropriate to account for the actual rates negotiated.  

The Commission should order the refund agreed to in the Stipulation. 

G. Capacity Management Credits 

Mr. Mierzwa’s analysis of the evidence produced in this proceeding caused him to 

conclude that the Company improperly reduced its capacity management credits during the 
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period used to set the Firm Deliverability component of the Benchmark.  This resulted in an 

improper increase in the Firm Deliverability Adjustment, enabling the Company to earned 

unwarranted rewards under the GCPP. 

Nicor generally reserves enough interstate pipeline capacity to meet system requirements 

during periods of extreme cold.  CUB Ex. 1.0 2
nd

 Rev. at 55:1505-06.  Thus, most of the time, 

Nicor has interstate pipeline capacity which is unutilized.  Id. at 55:1506-07.  This unutilized 

capacity can be used to generate revenues through activities such as capacity release, off-system 

sales, buy/sells and storage credits.  Id. at 55:1507-09.  Prior to the GCPP, these revenues were 

credited back to sales customers.  Id. at 55:1509-10.  Under the GCPP, the Firm Deliverability 

Adjustment component of the Benchmark reflected Nicor’s projected interstate pipeline 

reservation charges reduced by a projection of capacity management credits.  Id. at 55:1510-12.  

The Company improperly reduced its efforts to realize capacity management credits during the 

period used to set the Firm Deliverability component of the Benchmark.  Id. at 56:1531-32.  This 

resulted in an improper increase in the Firm Deliverability Adjustment, enabling the Company to 

earn unwarranted rewards under the GCPP.  Id. at 1533-37.   

In 1999, prior to the adoption of the GCPP, 100 percent of capacity management credits 

were credited to sales customers.  Id. at 57:1588-89.  Thus, in 1999, sales customers were 

responsible for the full decrease in capacity management credits as a result of Nicor’s reduced 

efforts.  Id. at 57:1589-91.  In 1999, had Nicor not purposely reduced its efforts to realize 

capacity management credits, Mr. Mierzwa testified that Nicor would have at least attained the 

level achieved in 1998.  Id. at 58:1600-02.  As shown on CUB Exhibit 1.22, this results in an 

additional credit of $3.2 million to sales customers.    
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Staff also testified that Nicor had the opportunity to lower capacity management credits 

in 1999.  Staff Ex. 2.0R at 33:628-33.  Noting that the Inventory Value Team Report recognized 

the adverse affect that these credits would have on the benchmark, and thus Nicor’s profits under 

the PBR, Staff found evidence that Nicor generated lower capacity management credits in 1999 

than in the years immediately before and after 1999.  Id. at 33:635-34:654.  Staff explained that 

customers were harmed in 1999 by Nicor’s lax attempts to earn credits for the ratepayers, of 

which customers would have received 100% of the benefits.  Id. at 35:658-60.  Therefore, Staff 

recommended an adjustment to increase the amount of credits received in 1999, to assume the 

Company could and should have replicated its 1998 performance.  Id. at 36:663-73. 

In the Stipulation, Nicor agrees to refund to customers $3,216,169 based on Staff’s 

proposed adjustment for this issue.   This is the same as CUB’s proposed adjustment.  The 

evidence supports a finding that Nicor improperly reduced its efforts to achieve capacity 

management credits in 1999.  As such, a refund, calculated based on the assumption that Nicor 

could have achieved the 1998 level of credits, is appropriate.  The Commission should order the 

refund agreed to in the Stipulation. 

H. Capacity Management Credits – GCPP 

As explained above, in 1999, Nicor reduced its efforts to realize capacity management 

credits.  For the years 2000 through 2002, under the GCPP, the Firm Deliverability Adjustment 

of the Benchmark was artificially inflated based upon the artificially-depressed figures from 

1999.  Id. at 57:1591-58:1593.  During the GCPP, Nicor was entitled to a reward of 50 percent of 

the difference between its actual gas costs and the Benchmark under the GCPP when the 

Benchmark exceeded actual costs.  Id. at 58:1593-95.  To correct for the harm caused to sales 

customers in 2000-2002 by Nicor’s manipulation in 1999, Mr. Mierzwa proposed that the 
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capacity management credit component of the Firm Deliverability Adjustment be established at 

the level actually experienced by the Company in 1998.  Id. at 58:1606-09.  As shown on CUB 

Exhibit 1.23, this results in an additional refund of $5.9 million for sales customers.   

Staff witness Maple testified that the FDA portion of the benchmark for 2000-2002 

should have been lowered to reflect the higher level of capacity management credits that should 

have been “built into” the FDA but were not because of the artificially low capacity release 

credits in 1999.  Staff Ex. 2.0R at 36:675-80.  Mr. Maple’s adjustment also accounted for Nicor’s 

self-serving and faulty argument that lowered the credits based on a supposed weaker outlook on 

future credit opportunities.  Id. at 36:681-82. 

In the Stipulation, Nicor agrees to refund to customers $5,893,472 based on Staff’s 

proposed adjustment for this issue.  This is the same as CUB’s proposed adjustment.  The 

evidence supports a finding that because of Nicor’s reduced efforts to realize capacity 

management credits in 1999, the GCPP Benchmark used from 2000-2002 was artificially 

inflated.  As such, a refund, calculated by revising the benchmark to 1998 levels, is appropriate.  

The Commission should order the refund agreed to in the Stipulation. 

I. Affiliate Below Market Sale 

The Commission should adopt an adjustment to account for an inappropriate below-

market sale to a Nicor affiliate that resulted in ratepayers shouldering 50% of this improper 

transaction.  On January 28, 2000, Nicor sold 2,400,000 Dth at the Chicago citygate to its 

affiliate Enerchange at a price of $2.45 per Dth.  CUB Ex. 1.0 2nd Rev. at 58:1616-17, CUB 

Exhibit 1.23.  The market price of gas on this day as published in Gas Daily was $2.73 per Dth.  

CUB Ex. 1.0 2nd Rev. at 58:1617-18.  This transaction was for the future delivery of gas in 

September and October 2000.  Id. at 58:1618-59:1619.  The forward prices for gas delivered in 
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September and October 2000, as listed on the New York Mercantile Exchange on January 28, 

2000, were $2.535 Dth and $2.55 Dth respectively.  Id. at 59:1619-22.  The basis differential 

between Chicago and the Henry Hub was about 7 cents per Dth.  Id. at 59:1622-23  Thus, it 

appears that the gas was sold to Nicor’s affiliate at a discount of 16 cents per Dth ($2.73 Dth 

market price less $2.45 per Dth sales price less the $0.07 Dth basis differential).  Id. at 59:1623-

1625.  Mr. Mierzwa did not use a forward basis to evaluate whether the sale to Enerchange was 

at below market prices because the Company presents no evidence as to what the forward basis 

was at the time of the Enerchange transaction or that it differed from the 7 cent per Dth historic 

basis differential.  CUB Ex. 2.0 Rev. at 18:414-19:418 

Nicor entered into other similar transactions with non-affiliate on January 28, 2000, as 

indicated on page 69 of the Lassar Report, in order to compensate for the apparent concerned 

that the Enerchange transaction created the “impression of impropriety.”  CUB Ex. 1.0 2nd Rev. 

at 59:1629-32.  Nicor entered into two transactions with unaffiliated entities for a total of 

900,000 Dth at the same price and similar future delivery periods.  Id. at 59:1630-32.  Because 

the gas Nicor sold on January 28, 2000 was not to be delivered to Enerchange and the 

unaffiliated entities until later during 2000, Nicor was required to purchase gas at current market 

prices when this gas was eventually delivered.  Id. at 59:1636-38.  The prices paid for the gas 

purchased by Nicor were much higher than the prices agreed to on January 28, 2000, which 

resulted in a loss that was included in the GCPP and shared with ratepayers.  Id. at 59:1638-41.  

Mr. Mierzwa therefore recommended an adjustment of $4.3 million to account for this activity.  

Id. at 60:1644-46, CUB Ex. 1.24.   

Staff witness Zuraski similarly testified that there was no legitimate reason for the 

Company to enter into these transactions, which enriched their affiliate and were designed 
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around the manipulation of storage withdrawals.  Staff Ex. 1.0R at 41:837-48.  Staff 

recommended the Commission deny recovery of the excess replacement cost of the gas 

(identified in Mr. Mierzwa’s testimony as the loss on the sale).  Id. at 41:849-54. 

In the Stipulation, Nicor agrees to refund to customers $4,258,586 based on Staff’s 

proposed adjustment for this issue.  This is the same as CUB’s proposed adjustment.  The 

evidence supports a finding that Nicor’s inappropriate sale to its affiliate, and related transactions 

with unaffiliated entities, resulted in a loss that was included in the GCPP and shared 50% with 

ratepayers.  A refund to reverse this harm is necessary.  The Commission should order the refund 

agreed to in the Stipulation 

J. Aquila Weather Insurance Purchase  

Ratepayers should not bear any of the cost associated with the purchase of a weather 

insurance product.  Nicor purchased a weather insurance product from Aquila for fiscal 2001 for 

a total cost of $3.5 million.  CUB Ex. 1.0 2nd Rev. at 42:1158-60.  A portion of the purchase 

price, $2.0 million, was to be paid by Nicor’s selling of gas to Aquila at a discount to market 

prices.  Id. at 42:1160-61.  This arrangement was executed in the fall of 2000, and provided for 

the delivery of the discounted gas to Aquila in March and April 2001.
13

Id. at 42:1161-63.  The 

Lassar Report concluded that the Aquila transaction as structured was clearly improper.  Id. at 

42:1168-69, CUB Ex. 1.02 at 4.  The effect of the Aquila transaction was to include a portion of 

the cost of the weather insurance product as a recoverable gas cost under the GCPP.  CUB Ex. 

1.0 2nd Rev. at 42:1176-77.  Nicor only adjusted its purchased gas costs by $2.0 million, instead 

of the entire $6.2 million amount of the improper transaction.  CUB Ex. 2.0 Rev. at 20:462-63, 

CUB Ex. 2.03. 

                                                 
13

 Additional detail describing this arrangement can be found in the Lassar Report, CUB Ex. 1.02 Rev. beginning at 

page 40. 
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Staff witness Zuraski also testified about the discount Nicor received on the Aquila 

weather insurance product.  Staff testified that the transactions increased gas costs for customers, 

though any benefits from the insurance were not to be included in the PGA and would inure 

entirely to the benefit of the Company.  Staff Ex. 1.0R at 43:875-77.  Like Mr. Mierzwa, Mr. 

Zuraski found that though Nicor received a $2 million discount from Aquila, the price of gas 

sold to Aquila totaled over $6.1 million because the price of gas rose between the time of the 

agreement and the time of delivery.  Id. at 42:862-43:874.  Mr. Zuraski noted that this insurance 

product was not purchased to protect ratepayers, and found no justification for including the cost 

of that insurance in any part of rates, least of all the PGA.  Staff Ex. 5.0 at 17:335-18:339.   

In the Stipulation, Nicor agrees to refund to customers $2,057,525 based on Staff’s 

proposed adjustment for this issue.   This is substantially similar to CUB’s proposed adjustment.  

The evidence supports a finding that Nicor’s transaction with Aquila was improper and 

ratepayers should not be responsible for any portion of it.  A refund to reverse this harm is 

necessary.  The Commission should order the refund agreed to in the Stipulation. 

K. Hub Revenues 

Nicor improperly excluded from the PGA certain transactions that should have been 

included, under Section 525.40(d) of the Commission’s PGA rule, as an offset to gas costs.  Staff 

Ex. 1.0R at 47:964-48:975.  As Staff witness Mr. Zuraski explained, the “Chicago Hub” is a 

name used to identify various services offered by Nicor that are not governed by ICC tariffs, but 

that rely on the Company’s access to various natural gas storage and transportation assets in 

northern Illinois.  Id. at 47:957-59.  Revenues from some of the Hub storage services were 

flowed through the PGA, while revenues from other Hub services were not.  Id. at 47:964-

48:966.  Many of the transactions in the latter group were not the type of hub services that the 
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Commission authorized the Company to exclude from the PGA.  Id. at 48968-49:997.  Staff 

identified several transactions in particular that clearly fit within the meaning of Section 

525.40(d), and recommended that the Commission order all revenues from those transactions to 

be included in the PGA as an offset to PGA costs.  Id. at 49:997-50:1004.     

In the Stipulation, Nicor agrees to refund to customers $6,150,917 based on Staff’s 

proposed adjustment for this issue.   CUB supports Staff’s proposed adjustment.  The evidence 

supports a finding that the transactions identified by Staff should have been included in the PGA, 

and a refund to account for those transactions is appropriate.  The Commission should order the 

refund agreed to in the Stipulation. 

L. Refund Allocation 

Staff recommended that refunds to customers as a result of the adjustments in this case 

should be refunded to Nicor’s PGA customers via the 2002 PGA reconciliation-Commodity Gas 

and Non-Commodity Gas charge through an Ordered Reconciliation Factor (Factor O) to be 

reflected in the Company’s first monthly PGA filing submitted after the date a final order is 

entered in this proceeding.  Staff Ex. 6.0 at 8-9.  CUB supports Staff’s proposal as the most 

appropriate allocation methodology.  No witness presented contradictory testimony in this 

proceeding. 

IV. CONCLUSION 

In their Stipulation with Staff, Nicor agreed not to object to the Commission ordering 

refunds based upon certain Staff adjustments.  Stipulation at 3.  The Commission should order 

those refunds (with the exception of the difference in the LIFO-derived savings, which should be 

calculated using to Mr. Mierzwa’s approach as discussed supra), and should order additional 

refunds to remedy the issues associated with Additional DSS Withdrawals, Storage Carrying 
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Charges and the 2001 Storage Manipulation for the reasons detailed herein.  As shown on CUB 

Exhibit 2.01, based on CUB’s total recommended adjustments of $256.6 million, ratepayers are 

owed $54.8 million in interest through December 31, 2011, for a total refund (inclusive of the 

refund amount agreed to in Nicor-Staff Stipulation) of $305,432,079.  Absent such action, the 

Commission will leave Nicor’s customers unjustly burdened by the improper actions of Nicor 

under the GCPP and would be rewarding Nicor’s flagrant abuse of the regulatory landscape 

under which it is required by law to operate.  
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