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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
CBEYOND COMMUNICATIONS, LLC   
  
-VS-   
      
ILLINOIS BELL TELEPHONE COMPANY D/B/A 

AT&T ILLINOIS 
 
FORMAL COMPLAINT AND REQUEST FOR 

DECLARATORY RULING PURSUANT TO SECTIONS 

13-515 AND 10-108 OF THE ILLINOIS PUBLIC 

UTILITIES ACT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
Docket No. 11-0696 

 

 
MOTION FOR LEAVE TO FILE AN AMENDED VERIFIED COMPLAINT INSTANTER  

 
Cbeyond Communications, LLC (“Cbeyond”), by its attorneys Kelley Drye & Warren, 

LLP and pursuant to Parts 200.140 and 200.190 of the Commission’s Rules of Practice, 83 Ill. 

Admin. Code §§ 200.140, 200.190 and 735 ILCS 5/2-616(a), hereby requests an order allowing 

it to file the attached First Amended Verified Complaint (“First Amended Complaint”), 

instanter.  In support thereof, Cbeyond states as follows: 

1. On October 24, 2011, Cbeyond filed its Request For Declaratory Ruling And 

Formal Complaint (“Original Complaint”). The Original Complaint alleged that AT&T Illinois 

misapplied the Clear Channel Capability nonrecurring charge (“CCC rate”) established in ICC 

Docket No. 02-0864, in violation of Section 13-801(g) of the Illinois Public Utilities Act 

(“PUA”), 47 C.F.R. §51.503, and the parties’ Interconnection Agreement incorporating 47 

C.F.R. §51.319 and 47 U.S.C. §251(c)(3). The Original Complaint further alleged that AT&T 

Illinois’ continued misapplication of the CCC rate after its error was brought to its attention was 

unreasonable, in violation of 13-514(10) of the PUA. 

2. On November 18, 2011, AT&T Illinois and Staff filed motions to dismiss the 

Original Complaint. Cbeyond filed its Response on December 16, 2012, and AT&T Illinois and 
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Staff replied on January 9, 2012. AT&T Illinois’ motion to dismiss asserts several supposed 

defects with the Original Complaint and, in its motion to dismiss and reply, Staff makes clear 

that its sole relief is an amendment to the Complaint to clarify the issues before the Commission 

3. Cbeyond now respectfully requests leave to amend its Original Complaint, to 

withdraw and clarify claims in response to AT&T Illinois and Staff’s motions to dismiss.  

Cbeyond’s First Amended Verified Complaint is attached hereto as Exhibit A.   

4. Illinois rules permit Cbeyond to amend its complaint. 735 ILCS 5/2-616(a) 

provides that “[a]t any time before final judgment amendments may be allowed on just and 

reasonable terms, introducing any party who ought to have been joined as plaintiff or defendant, 

dismissing any party, changing the cause of action or defense or adding new causes of action or 

defenses, and in any matter, either of form or substance, in any process, pleading, bill of 

particulars or proceedings, which may enable the plaintiff to sustain the claim for which it was 

intended to be brought or the defendant to make a defense or assert a cross claim.” 

5. Amendments to a complaint are permitted on just and reasonable terms, with the 

four following factors considered:  “(1) whether the proposed amendment would cure the 

defective pleading; (2) whether other parties would sustain prejudice or surprise by virtue of the 

proposed amendment; (3) whether the proposed amendment is timely; and (4) whether previous 

opportunities to amend the pleadings could be identified.” Loyola Academy v. S & S Roof 

Maintenance, Inc., 146 Ill.2d 263, 273 (1992). 

6. These factors weigh toward granting Cbeyond leave to file its First Amended 

Complaint.  Permitting Cbeyond to clarify its allegations and causes of action in an amended 

complaint resolves the issues raised in Staff’s motion to dismiss, and will also resolve a number 

of the issues raised in AT&T Illinois’ motion to dismiss. Moreover, no prejudice would ensue as 
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a result of an amended complaint because the issues before the Commission would be clarified, 

making the issues presented simpler, and by the withdrawal several of Cbeyond’s claims. And, 

because the Commission has not ruled on AT&T Illinois and Staff’s motions to dismiss, and this 

action has not progressed to the hearing stage, Cbeyond’s request is timely.   

7. Therefore, Cbeyond respectfully requests leave to file its First Amended Verified 

Complaint, instanter.   

WHEREFORE, Plaintiff, Cbeyond Communications, LLC, respectfully requests that an 

order allowing it to file the attached First Amended Verified Complaint, instanter, and any other 

relief that the Court deems just and equitable. 

     Respectfully Submitted, 

Dated:  April 5, 2012    CBEYOND COMMUNICATIONS, LLC  
      

     _ 
      By one of its attorneys 

 
Henry T. Kelly 
Michael R. Dover 
Kelley Drye & Warren LLP 
333 West Wacker Drive, 26th Floor 
Chicago, Illinois 60606 
(312) 857-2350 
HKelly@KelleyDrye.com 
 
 
Charles E. (Gene) Watkins  
Cbeyond Communications, LLC 
Deputy General Counsel 
320 Interstate North Parkway, SE 
Atlanta, GA  30339 
(303) 261-3630 
Gene.watkins@cbeyond.net 
 


