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INITIAL BRIEF OF STAFF WITNESSES  
OF THE ILLINOIS COMMERCE COMMISSION 

 
I. Introduction 

 The Illinois Commerce Commission (“Commission”) Staff Witnesses assigned to 

these consolidated proceedings (“Staff”), through counsel, offer this Initial Brief pursuant 

to Section 200.800 of the Commission’s Rules of Practice (83 Ill. Adm. Code 200.800) 
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and in accordance with the schedule set by the Administrative Law Judges on 

November 10, 2011.  

 

II.  Factual/Procedural Background 

 On March 1, 1999, Northern Illinois Gas Company (“Nicor Gas” or “Company”) 

filed a verified petition (Docket No. 99-0127) seeking Commission approval under 

Section 9-244 of the Public Utilities Act (“PUA”) for an alternative rate regulation 

program it called the Gas Cost Performance Program (“GCPP” or “Program”). The 

GCPP was to provide for modifications in Nicor’s purchased gas adjustment clause 

(“PGA”), as well as the creation of a new Rider 4, “Gas Supply Performance Program,” 

so that the Company’s performance related to gas costs would be measured against a 

benchmark. Order in Docket No. 99-0127, p. 3. Nicor and its customers would split the 

savings for periods in which Nicor’s costs were lower than the benchmark, and would 

jointly bear the additional expense when costs exceeded the benchmark. The 

benchmark would be defined by a formula including a number of inputs, some historical 

and some driven by market data. 

 During the course of the Docket No. 99-0127 proceeding, the parties (including 

Nicor Gas, Natural Gas Pipeline Company of America, the Citizens Utility Board 

(“CUB”), and the People of Cook County (“CCSAO”)) and Staff engaged in discovery, 

the Commission held evidentiary hearings, and the matter was briefed and argued. 

Central to the case was the formula for the benchmark. 

 On November 23, 1999, the Commission entered its Order. It found that Nicor 

had adduced sufficient evidence to support each of the findings required by PUA 
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Section 9-244(b) (220 ILCS 5/9-244(b)) for approval of alternative regulation. Order in 

Docket No. 99-0127, finding 5, pp. 40-41. The Commission Order made modifications to 

the Program based upon the evidentiary record, and Nicor accepted these modifications 

and filed tariffs implementing the GCPP. The Program took effect January 1, 2000, and 

was still in operation at the beginning of 2002. 

 PUA Section 9-244(c) requires the Commission to open a proceeding 2 years 

after a program is first implemented under Section 9-244(b) to determine whether the 

program is meeting its objectives. The Commission therefore opened Docket No. 02-

0067 by Order entered January 24, 2002. During the first six months of its pendency, 

Nicor Gas, Staff, CUB, and CCSAO engaged in discovery and circulated rounds of 

testimony. At a hearing on June 11, 2002, the assigned administrative law judges 

accepted evidentiary exhibits, and the record was marked heard and taken. Tr., 02-

0067, p. 28. 

 Then, on June 27, 2002, CUB filed its Motion to Reopen the Record, stating that 

it had received a fourteen-page facsimile from an unidentified Nicor employee alleging 

that “Nicor both withheld critical information and submitted misleading testimony in the 

current proceeding.” CUB Motion to Reopen the Record, p. 1. The record was 

reopened, and the Commission entered an Interim Order (“Interim Order”) on July 16, 

2002. The Commission found, based upon a stipulation, that all parties and Staff had 

“waived any right to challenge the entry of a final order outside of the 270 day limit set 

forth by statute,” and ordered Staff and the parties to “proceed with discovery.” Interim 

Order, p. 3. Substantial discovery ensued. 
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 On December 9, 2002, Staff, CUB, CCSAO, Nicor Gas, and the People of the 

State of Illinois ex rel. James E. Ryan filed a Joint Motion to Reopen the Record and 

Expand the Scope of the Proceeding (“Joint Motion”).  A corrected Joint Motion was 

filed on December 10, 2002, reflecting signatures of parties’ counsel. On the basis of 

the Joint Motion, the Commission entered its Second Interim Order on December 17, 

2002.  

 Nicor Gas, parties and Staff Witnesses filed testimony in 2003 and 2004, but the 

hearing scheduled for April 2004 was continued, allowing for discovery litigation lasting 

over two years concerning records in the possession of an entity called Entergy-Koch 

Trading, L.P. (“EKT”). EKT is the successor in interest to IMD Storage Transportation 

and Asset Management Company (“IMD”). Verified Application for Subpoena Duces 

Tecum, filed by Nicor Gas on May 19, 2004, par. 2. IMD, EKT, and a third entity (known 

as Koch Energy Trading, which had purchased IMD in 2000 and whose operations were 

in turn transferred to EKT in 2001) had provided Nicor Gas consulting and other 

services related to the operation of the GCPP from 1999 to 2002. Verified Application 

for Subpoena Duces Tecum, filed by Nicor Gas on May 19, 2004, pars. 3 and 4. The 

discovery litigation concerning records of these entities occurred in a number of different 

forums, lasted for some two and a half years, and culminated in the Protective Order 

entered by the Administrative Law Judges in this proceeding on November 3, 2006.  

 Nicor Gas withdrew the testimony of its witnesses on December 5, 2006. Nicor, 

Staff Witnesses, and other active parties in these proceedings filed testimony over the 

next several years; some of that time was consumed with litigation concerning the 

admissibility of certain evidence.  
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 On February 16, 2012, Nicor Gas filed the Stipulation Between Northern Illinois 

Gas Company and the Staff Witnesses of the Illinois Commerce Commission (Nicor-

Staff Stipulation, in evidence as Nicor/Staff Ex. 1; see Tr. at 1441). The Nicor-Staff 

Stipulation in essence disposes of all issues between Nicor Gas and the Staff 

Witnesses related to the determination of the dollar amount Nicor Gas must refund in 

these consolidated proceedings. The dollar amount of the stipulated refund is to be $64 

million, based upon Nicor Gas’s acceptance of adjustments to its direct case in the 

amount of $56,073,771, with interest added. Nicor/Staff Ex. 1, p. 5. 

 The evidentiary hearings in these consolidated proceedings ultimately occurred 

on February 28 and 29, and March 1, 2012. 

   

III.  Contested Issues 

 Submitted below in this Initial Brief is a description of the issues as to which Staff 

seeks a refund to Nicor Gas customers.  

A. LIFO Benefit  

 Staff’s evidence (see, Staff Ex. 1.0R, 5:102 through 6:121; and 10:212 through 

23:458, and also Staff Ex.5.0, 6:72 through 11:197) shows that by suspending the 

ratemaking principles that would otherwise apply, the Company derived cash from its 

“old” layers of storage gas in a way that would not be possible under traditional 

regulation. Staff’s evidence shows that even after Company restatements following the 
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issuance of the Lassar Report (Stipulated Exhibit 61

 Staff recommends “that the Company not be permitted to retain the 50% share of 

LIFO-derived savings otherwise bestowed upon Nicor [Gas] by the PBR sharing 

mechanism.” Staff Ex. 1.0R, 21:413-414. Taking into account the Company’s 

accounting restatement, Staff Witness Richard Zuraski recommends valuing annual net 

withdrawals using the weighted average of the monthly market price index, using 

deliveries to customers as the weights, a method that yields weighted averages of $4.26 

and $3.25 per MMBTU in 2000 and 2002, respectively. Staff Ex. 1.0R, 22-436-446. 

Multiplying the net withdrawals for these two years by these values results in a total 

LIFO benefit of $43,743,869. Staff Ex. 1.0R, 23:448-452. Mr. Zuraski calculates the 

share of this amount that has been retained by the Company to this point at 

$21,871,934, and recommends that this amount be credited to ratepayers. Staff Ex. 

1.0R, 23:452-454; Nicor/Staff Ex. 1, p.4.  

), the Company benefited 

substantially from its sale of gas from the “LIFO layers.” 

B. Storage Carrying Charges 

 Under the Nicor-Staff Stipulation, Staff takes no position on any issue other than 

the issues raised by Staff Witnesses. Nicor/Staff  Ex. 1, fn. 1. 

C. DSS Withdrawals 

 Under the Nicor-Staff Stipulation, based upon consideration of all evidence in 

these consolidated proceedings, Staff withdrew its adjustment concerning managed 

DSS withdrawals (Staff Ex. 1.0R, 36-741 through 794) and carrying charges associated 

                                            
1 Stipulated Exhibit 6 was filed in these consolidated proceedings on April 2, 2010, as part of the “First 
Stipulation” of Nicor Gas, CUB, and Staff. The First Stipulation addressed the evidentiary foundation for 
certain documents. 
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with the managed DSS withdrawals (Staff Ex. 1.0R; 44:895 through 46:940). Nicor/Staff 

Ex. 1, p. 4. 

D. In-Field Storage Transfers 

 An “in-field transfer” occurred when Nicor Gas physically withdrew gas from one 

or more storage fields on the same day that it was physically injecting gas into other 

storage fields. In-field transfers are undertaken for operational reasons related to 

storage field management. Staff Ex. 1.0R, 26:522-529. Staff’s evidence shows that the 

subject of in-field transfers never arose in Docket No. 99-0127, so that in-field transfers 

were not taken into consideration in creating the benchmark formula. Staff Ex.1.0R, 

24:482 through 25:493.  

 Mr. Zuraski’s testimony is that the exclusion of in-field transfers from the 

injections and withdrawals of gas during the Program should be reversed in order to 

correct the PBR benchmark. Staff Ex. 1.0R, 33:688 through 34:693. By Mr. Zuraski’s 

calculations, including these in-field transfers has the effect of increasing the benchmark 

and creating additional savings in the amount of $506,943 in 2002, and $3,460,131 in 

2002; but in 2001, this operation has the effect of increasing the storage credit 

adjustment and decreasing the benchmark and savings by $33,166,877. Netting these 

amounts and halving the result in accordance with the GCPP formula yields a total 

refund of $14,599,901. Staff Ex. 1.0R, 35:723-730. This amount includes the 

Company’s recommended refund of $3,450,000 (Staff Ex. 1.0R, 36:739). Thus, the 

“storage credit adjustment” shown in the Nicor-Staff Stipulation is the net of these two 

numbers, or $11,149,901 (Nicor/Staff Ex. 1, p. 4).   
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E. 2001 Storage Withdrawals 

 Under the Nicor-Staff Stipulation, Staff takes no position on any issue other than 

the issues raised by Staff Witnesses. Nicor/Staff Ex. 1, fn. 1. 

F. Tennessee Gas Pipeline and Midwestern Gas Transmission Company Capacity 
Costs 

 This issue is one of two centering upon the Firm Deliverability Adjustment 

(“FDA”) in the GCPP benchmark formula.  

 The dollar amount to be assigned to the Firm Deliverability adjustment was 

litigated in Docket No. 99-0127, and the Commission’s Order ultimately set this 

component of the formula at $116,582,612 for the life of the Program (Staff Ex. 2.0R, 

20:393 to 21:398). Among the points contested between Staff and Nicor Gas was the 

proper dollar level of costs to be assigned to the transportation contracts between Nicor 

Gas and two pipeline companies: Midwestern Gas Transmission Company 

(“Midwestern”) and Tennessee Gas Pipeline Company (“Tennessee”). See, Order in 

Docket No. 99-0127, pp. 17-24. The Order, entered November 23, 1999, states as 

follows: “At the present time, these contracts are not signed, but rather are in the 

negotiation process.” The Order cites Staff Witness Mark Maple, Supplemental Direct 

testimony in that proceeding, at p. 5. 

 In these consolidated proceedings, Mr. Maple’s evidence shows that the 

Company agreed to terms with Midwestern and Tennessee on or about October 18, 

1999, more than a month before the Commission entered its Order. Staff Ex. 2.0R, 

26:495 to 27:498. These terms were for a lower cost than the amount included in the 

benchmark.  Staff recommends that the FDA component, and thus the benchmark itself, 
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be reduced by $983,511 for each of the three years of the Program’s operation to reflect 

the actual costs of the Midwestern and Tennessee contracts. Staff Ex. 2.0R, 28:517. 

This adjustment results in benchmark savings being reduced by $2,950,533, half of 

which Nicor Gas had claimed under the 50-50 sharing contemplated by the GCPP.  

Adjusting the benchmark removes Nicor Gas’ portion of the savings, resulting in a 

refund of $1,475,267. Nicor/Staff Ex. 1, p. 4.  

G. Capacity Management Credits - 1999 

 A fact reflected in the Firm Deliverability Adjustment is that gas utilities make 

arrangements to reserve pipeline capacity one or more years in advance, but they can 

often sell or otherwise dispose of pipeline or storage capacity when circumstances 

make it clear that they will not need it. Such sales or other dispositions result in capacity 

management credits to the gas utility. Under traditional regulation, these credits would 

be netted against gas costs the utility would otherwise recover under the PGA. Staff Ex. 

2.0R, 28:520 to 28:526. In this way, customers properly compensate the utility for the 

pipeline costs it incurs in order to provide firm service, but the company properly credits 

back to customers the proceeds it earns when it is able to sell pipeline capacity it does 

not need.  

    Mr. Maple proposes two adjustments as a result of the Company’s 1999 

capacity management credits. Staff Ex. 2.0R, 35:661 through 36:663. The first is based 

solely on the effect of the Company’s  efforts in 1999 on the PGA reconciliation for that 

year, and would lead to a refund to customers in the 1999 PGA proceeding (Docket 

No.99-0481) in the amount of $3,216,169. Staff Ex. 2.0R, 36:672-674; Nicor/Staff Ex. 1, 

p. 4. 
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H. Capacity Management Credits - GCPP 

 Mr. Maple’s second adjustment concerning capacity management credits lowers 

the FDA portion of the benchmark by increasing such credits for years 2000-2002, 

bringing them in line with what Nicor attained in 1998. This has the effect of lowering the 

Firm Deliverability Adjustment by $3,928,981 for each year of the program. Staff Ex. 

2.0R, 36:675 through 37:685. Halving the resulting reduction in the benchmark for each 

of the three years in accordance with the 50-50 sharing formula results in a refund of 

$5,893,472, as reflected on page 4 of the Nicor-Staff Stipulation. Nicor/Staff Ex. 1, p. 4. 

I. Affiliate Below Market Sale 

 Staff’s evidence shows that on January 28, 2000, Nicor Gas sold 2.4 MMBTU of 

gas to an affiliate, NICOR Enerchange, for future delivery in September and October 

2000, at a price of $2.45 per MMBTU. Staff Ex. 1.0R, 39:798-799. Staff’s analysis 

supports a conclusion that the transaction, as carried out, was at a discount of about 1% 

to 2% of the value of gas at the time of the transaction. Staff Ex. 1.0R, 39:799-811. 

Nicor gas personnel arranged for two other contracts the same day, with similar terms 

and prices, in the amount of 900,000 MMBTU. Staff Ex 1.0R, 39:812 through 40:821.  

 Staff notes that Nicor’s promise to deliver gas in the future placed ratepayers at 

risk for upward fluctuations in gas prices, which is what indeed occurred. Staff Ex. 1.0R, 

41:836-841. Since these transactions were not necessary, Staff recommends a denial 

of the recovery of the excess of the replacement cost of the gas at the time of delivery 

(Summer 2000) over the revenues received. This leads to a decrease in gas costs 

recoverable by the Company for 2000 in the amount of $8,517,172; in terms of the 50-
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50 split prescribed for GCPP, this results in a refund to customers of $4,258,586. Staff 

Ex. 1.0R, 41:849-854; Nicor/Staff Ex. 1, p. 4.  

 No comparable adjustment is included in the Company’s reopening testimony. 

J. Aquila Weather Insurance 

 Mr. Zuraski testified that Staff first became aware of this transaction from reading 

Chapter 6 of the Lassar Report (citing Stipulated Exhibit 6, pp. 40-482

 Mr. Zuraski estimates that the Aquila transaction led gas costs to increase by 

approximately $6,115,050, of which $3,057,525 (50%) should be refunded to 

ratepayers. Staff Ex. 1.0R, 43:880 through 44:887. The Company’s accounting 

restatement refunded one-half of $2,000,000 (the discount identified in the Lassar 

Report) to ratepayers (Staff Ex. 1.0R, 44:888-894), so Staff’s recommended refund of 

). The testimony 

describes the Lassar Report’s allegation that Nicor Gas had provided a $2 million 

discount on a sale of gas to an entity called Aquila, and in return received a $2 million 

discount on premiums for weather insurance in 2001. Staff Ex. 1.0R, 42:862-866. The 

discount for the weather insurance, and the weather insurance itself, benefitted only the 

Company. Staff Ex. 1.0R, 43:875-879. Mr. Zuraski testified that he determined through 

a review of Company records that the Company sold Aquila 3 MMBTU of gas in the fall 

of 2000 for delivery in March and April of 2001, the price for which seemed to be based 

on the then-current futures prices for those months plus basis differentials, less a 

discount to Aquila of about $2.2 million. Staff Ex. 1.0R, 42:866-870.  

                                            
2 As stated in footnote 1, above, Stipulated Exhibit 6 was filed in these consolidated proceedings on April 
2, 2010, as part of the “First Stipulation” of Nicor Gas, CUB, and Staff, and addressed the evidentiary 
foundation for certain documents.  
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$3,057,525 nets to the adjustment of $2,057,525 reflected on page 4 of the Nicor-Staff 

Stipulation. Nicor/Staff Ex. 1, p. 4. 

K. Hub Revenues 

 Nicor Gas relies on its access to various natural gas storage and transportation 

assets in northeastern Illinois to offer certain services not governed by ICC tariffs. The 

rate treatment of proceeds to be accorded such transactions has been addressed in 

several Commission proceedings, including Docket Nos. 93-0320, 94-0403, and 95-

0219. Mr. Zuraski reviewed Orders entered in these proceedings, the Commission’s 

PGA rules (83 Ill. Adm. Code 525), and a series of Nicor Gas’s Hub services 

transactions from 1999-through 2002, and noted that revenues from some such 

services were flowed through the Company’s PGA during this period, while others were 

not. Staff Ex. 1.0R, 47:958 through 48:968, including footnotes 35 and 36 on p. 48. Mr. 

Zuraski’s review led him to discover a number of such transactions that were not flowed 

through the PGA notwithstanding the fact that they are subject to Section 525.40(d) of 

the PGA rules, and should therefore have been included. Staff Ex. 1.0R, 48:968-975. 

 More specifically, the revenues that Mr. Zuraski identifies as having been 

excluded from the PGA are those he identifies in Staff Exhibit 5.1. His adjustment is 

limited to the portion of the revenues that had been recorded as utility income (rather 

than as a PGA credit), and is allocated between years, based on the number of months 

within the contract term falling within each of the years under review. Staff Ex. 5.0, 

21:422-430.  

 Mr. Zuraski recommends that all revenues from these transactions be included in 

the PGA as an offset to PGA costs, resulting in a cost reduction adjustment of 
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approximately $10.3 million from the beginning of 1999 through the end of 2002 with 

about $1.9 million of this figure attributable to 1999. Staff Ex. 1.0R, 50:1004-1008. The 

specific amounts are $1,931,667 for 1999, and 50% of the amounts from the period 

2000 through 2002 ($8,438,500 x 0.5 = $4,219,250), for a net refund to customers of 

$6,150,917. Staff Ex. 5.2; Nicor/Staff Joint Ex. 1, p. 4.  

 No comparable adjustment is included in the Company’s reopening testimony. 

L. Refund Allocation 

 Staff Witness Mary Everson sponsored Staff Exhibit 6.0, including Schedules 6.1 

through 6.13. Schedules 6.1 through 6.3 pertain to the PGA reconciliation for 2002, 

Schedules 6.4 through 6.6 pertain to the PGA reconciliation for 2001, Schedules 6.7 

through 6.9 pertain to the PGA reconciliation for 2000, and Schedules 6.10 through 6.12 

pertain to the PGA reconciliation for 1999. Schedule 6.13 is an allocation of Staff 

Adjustments and Interest, based on testimony of Staff Witnesses as filed and admitted 

into evidence in these consolidated proceedings. 

 Ms. Everson’s recommendations are presented in terms of dollars to be refunded 

to Nicor Gas customers via the Commodity Gas Charge and via the Non-Commodity 

Gas Charge through an Ordered Reconciliation Factor to be reflected in the Company’s 

first monthly PGA filing submitted after the date a final order is entered. Staff Ex. 6.0, 

8:163 through 9:172. Her testimony provides for interest in accordance with 83 Ill. Adm. 

525.70. Staff Ex. 6.0, 9:175. 

 Staff’s evidence demonstrates that the reconciliation statements filed by Nicor 

Gas for each year from 1999 through 2002 do not reflect the adjustments shown by 

Staff for each of these years. Staff thus recommends that the Commission find that the 
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Company has made errors in its reconciliation statements for each of those 

reconciliation years, pursuant to 83 Ill. Adm. Code 525.70(b), and include this finding in 

a final Order, along with interest authorized by the Commission. Staff respectfully 

submits that the appropriate amount of interest to be paid by Nicor Gas is $12,323,657. 

Nicor/Staff Ex. 1, p. 5. 

IV. Conclusion 

 For the reasons set forth in this Initial Brief, Staff recommends that the 

Commission enter an order accepting the Staff adjustments described above, and 

ordering Nicor Gas to refund its customers the amount of $64 million as a resolution of 

all of the issues as to which Staff asserts that Nicor Gas is liable for refunds in these 

consolidated proceedings. 

       Respectfully submitted,  
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       MATTHEW L. HARVEY 
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