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JOINT RESPONSE OF NICOR GAS COMPANY  
AND AMEREN ILLINOIS COMPANY TO THE  

VERIFIED PETITION FOR INTERLOCUTORY REVIEW  
OF CHICAGO CLEAN ENERGY, LLC AND  

THE ECONOMIC DEVELOPMENT INTERVENORS 
 

In accordance with Section 200.520(a) of the Illinois Commerce Commission’s 

(“Commission”) Rules of Practice, 83 Ill. Adm. Code 200.520(a), which provides seven days for 

parties to file a response to a petition for interlocutory review, Northern Illinois Gas Company 

d/b/a Nicor Gas Company (“Nicor Gas”) and Ameren Illinois Company d/b/a Ameren Illinois 

(“Ameren Illinois”) respectfully submit to the Commission this Joint Response to the Verified 

Petition for Interlocutory Review (“Petition”) of Chicago Clean Energy, LLC (“CCE”) and the 

Economic Development Intervernors (“EDI”) (collectively “Joint Petitioners”).  The Joint 

Petitioners seek to overturn the Chief Administrative Law Judge’s (“Chief ALJ”) ruling 

(“Ruling”) denying the Joint Petitioners’ Motion in Limine (“Motion”).  Ruling issued Mar. 26, 

2012.  The Petition should be denied for the reasons set forth in the Chief ALJ’s Ruling.  

Importantly, denying the Petition will not prejudice the Joint Petitioners’ ability to present their 

position when all parties are currently scheduled to file comments and reply comments, which 

are due to be filed on April 9 and April 16, respectively.  Moreover, nothing in the Public 
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Utilities Act (“Act”) or the Commission’s Rules requires the Commission to accede to yet 

another request for the expedited treatment of a pleading. 

INTRODUCTION 

 On February 23, 2012, the Commission granted all of the pending the Applications for 

Rehearing related to the Commission’s January 10, 2012 Order.  See February 24, 2012 Notice 

of Commission Action.  During the Commission’s deliberations at its February 23, 2012 Bench 

Session, the Commission made clear that the truncated schedule in this proceeding did not 

provide the opportunity to fully develop the record, or for the Commission to fully consider the 

issues.  Transcript from Feb. 23, 2012 Bench Session, pp. 34-38 (excerpt attached as Exhibit A).  

Specifically, Commissioner Elliott stated: 

I think it was clear from the beginning that, with the truncated schedule that we 
had, there was not a sufficient evidentiary record for all of us to be comfortable 
with the decision in this case, and I would be interested in hearing all parties’ 
further presentations in developing a better evidentiary record in which to make a 
decision in this case.    

Id. at 35 (emphasis added).  Commission Ford concurred, stating: 

I too want to hear that.  I am an auditory learner, so I think that if we have 
rehearing, I can better be able to make the decision on this.  So I would like to 
hear from all Intervenors. 

Id. at 36 (emphasis added).  Commissioners Colgan and O’Connnell-Diaz expressly concurred 

with the statements made by Commissioners Elliott and Ford.  Id. at 36-37.  Ultimately, all of the 

Petitions for Rehearing were granted unanimously.  Id. at 38; see also February 24, 2012 Notice 

of Commission Action.  

ARGUMENT 

Notwithstanding the Commission’s clear and unequivocal position concerning the timing 

and scope of the rehearing process, the Joint Petitioners’ Motion sought an expedited ruling to 

limit the Commission’s authority and, ultimately, limit the ability of Nicor Gas and Ameren 
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Illinois to present to the Commission a full argument on all of the issues raised in the Petitions 

for Rehearing.  Rather, the Joint Petitioners sought preferential treatment to have their issues 

ruled upon first, which could then preclude Nicor Gas and Ameren Illinois from presenting to the 

Commission information and argument on all of their rehearing issues.  Accordingly, for the 

reasons set forth in the Ruling, the Chief ALJ properly denied the Motion.1  Further, despite the 

Commission’s concerns about having sufficient time to consider the issues, the Joint Petitioners 

requested a procedural schedule to have the Commission resolve their Petition in a matter of 

days.  Petition, p. 1.  There is no legal basis for such extraordinary action. 

As described in detail below, the Petition should be denied.  Nothing in the Act or the 

Commission’s Rules requires the Commission to grant the Petition.  Indeed, the Joint Petitioners 

cite to no authority to support their claim that the Motion must be granted.  Importantly, denying 

the Petition will not prejudice the Joint Petitioners’ ability to present their position when all 

parties are currently scheduled to file comments and reply comments, which are due to be filed 

on April 9 and April 16, respectively.  The Joint Petitioners cannot dispute this fact and, instead, 

choose to ignore that point in the Petition.  Accordingly, under the Chief ALJ’s procedural 

schedule, the Commission will have the benefit of considering all issues that are the subject of 

rehearing at the same time, which will prejudice no party and is consistent with the 

Commission’s express intent to consider all issues where rehearing was granted. 

                                                 
1 Nicor Gas and Ameren Illinois also take issue with the Joint Petitioners’ attempt to inject questions about 

the timing of the rehearing period in this Petition.  Petition, ¶¶ 8-11.  CCE previously filed an “emergency” motion 
on this topic, which the Chief ALJ correctly denied.  Id.  CCE had the opportunity to file a petition for interlocutory 
review of that ruling, but it has failed to do so.  However, given the Commissioners’ comments and action taken 
when granting all pending Applications for Rehearing, as noted above, the Commission clearly approved a rehearing 
period as contemplated under Section 10-113 of the Act, 220 ILCS 5/10-113(a), not the truncated schedule that CCE 
sought.  Consequently, the Joint Petitioners’ attempt to ascribe some intent or motive to the Chief ALJ’s procedural 
oversight of the rehearing process is entirely unfounded and should be summarily rejected. 
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A. There Is No Basis, Legal Or Otherwise, To Grant  
Preferential Treatment To The Joint Petitioners  
And Rule On Their Rehearing Issues First. 

Nicor Gas and Ameren Illinois do not seek to preclude the Joint Petitioners from having 

their claims considered.  Rather, such claims should be considered at the same time that Nicor 

Gas’ and Ameren Illinois’ rehearing issues are heard.  As the Chief ALJ recognized at the March 

14, 2012 status hearing, the Commission granted rehearing requests from all four parties who 

sought rehearing.  Mar. 14, 2012 Tr. pp. 8-9.  Meanwhile, there is nothing in the Act or the 

Commission’s Rules of Practice to support the Joint Petitioners’ request to hear their issues first. 

The Joint Petitioners’ intent to seek preferential treatment of their principal issue is clear: 

they admitted that the purpose of their Joint Motion was to seek “reconsideration of and 

revisions to components of the January 10 Order addressing the Commission’s legal authority.”  

Motion at 2.  In so doing, CCE and EDI also admitted that they were seeking preferential 

treatment in Commission resolution of certain of their issues on rehearing before Nicor Gas and 

Ameren Illinois may have the opportunity to fully address their issues to the Commission.  

Contrary to their claims, there is nothing in the Act or the Commission’s Rules of Practice 

contemplating such preferential treatment.  Indeed, the relief sought in the Joint Motion would 

foreclose Nicor Gas and Ameren Illinois from fully presenting their positions in support of the 

issues in their applications for rehearing.  Given that the Commission granted all the applications 

for rehearing in this proceeding without designating which issues deserve priority, the Ruling 

properly denied the Motion.   

B. The Ruling Correctly Determined That The Commission,  
Not An ALJ, Has The Authority To Reverse The  
Commission’s Decisions In Its January 10, 2012 Order. 

The Ruling properly determined that the Joint Petitioners’ Motion sought to have the 

Chief ALJ reverse a key conclusion in the Commission’s January 10, 2012 Order without the 
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Commission’s participation.  Ruling at 2.  Through its Motion, the Joint Petitioners were asking 

the Chief ALJ to make a ruling on an expedited basis, which, if granted, would preclude Nicor 

Gas and Ameren Illinois from presenting arguments that the Commission expressly wanted to 

hear. 

The Joint Petitioners’ reliance on a prior Commission Order to support their claim 

concerning the Chief ALJ’s authority is entirely misplaced.  Petition, ¶ 16(a) (citing Final Order 

in Docket No. 07-0246, In re: Interstate Power and Light Company and ITC Midwest LLC 

(Order entered Nov. 28, 2007) (“IPL Order”)).  First, contrary to the Joint Petitioners’ claim 

(Petition, ¶ 16(a)), prior Commission Orders are not controlling here.  See, e.g., Citizens Util. Bd. 

v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 125 (1995) (“[P]ast precedent is not controlling, 

because the Commission is a legislative and not a judicial body, and generally its decisions are 

not res judicata in later proceedings before it.”)  As such, the Commission is not obligated follow 

the process taken in that proceeding.  Second, this proceeding is entirely different from that in 

the IPL Order.  This proceeding is now on rehearing based on the Commission’s expressed 

desire to provide the parties with the opportunity to fully present their positions.  In contrast, the 

matters at issue in the IPL Order were not on rehearing, there was no express direction from the 

Commission as to what information it wanted in order to make a fully informed decision, and the 

motion in that proceeding did not seek to reverse an earlier Commission decision. 

A decision to reverse a conclusion found in the Commission’s January 10, 2012 Order is 

entirely within the Commission’s authority.  While the Chief ALJ, or any ALJ, can make a 

recommendation to reverse or amend a Commission decision via a proposed order, the Joint 

Petitioners did not seek that approach.  For these reasons, the Joint Petitioners’ claims 

concerning the Chief ALJ’s authority should be rejected. 
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C. The Ruling Correctly Recognizes The Procedural  
Requirements Necessary If, Somehow, The Joint  
Petitioners’ Motion Could Have Been Granted. 

The Joint Petitioners’ claim that their proposed process would promote administrative 

efficiency is absurd.  Petition, ¶ 18(a).  Their proposal seeking preferential treatment of their key 

issue has resulted in multiple rounds of briefing on their Motion, and now pleadings to address 

the Petition.  As the Ruling recognized, had the Motion been granted, the Chief ALJ would have 

been required to prepare and issue a proposed interim order, allow for exceptions, and then 

present the interim order to the Commission.  Ruling, pp. 2-3.  Such a process would be required 

under the Act, the Commission’s Rules and the Administrative Procedure Act.  220 ILCS 5/10-

111; 83 Ill. Adm. Code 200.820; 5 ILCS 100/10-45.   

 On March 14, 2012, the Chief ALJ established a schedule that will allow all parties to 

present their issues simultaneously, allow for the issuance of a proposed order and exceptions, 

and then allow the Commission to consider all rehearing issues at the same time.  The Chief 

ALJ’s schedule provides the Commission with ample time to consider the issues within the 150-

day rehearing period, as established under Section 10-113 of the Act.   220 ILCS 5/10-113(a).  

Despite that reasonable approach, the Joint Petitioners continued to pursue an inefficient process 

in order to have their rehearing issues heard first.  The Ruling properly applied the Chief ALJ’s 

discretion and rejected this approach as being inefficient.  Ruling, pp. 2-3.    

D. If The Commission Determines That The Merits Of  
The Joint Petitioners’ Motion Should Be Considered,  
The Commission Should Reject Their Claims Consistent  
With The Commission’s January 10, 2012 Order. 

For the reasons set forth above, the Commission should affirm the Chief ALJ’s Ruling 

and deny the Petition.  If, however, the Commission wishes to consider the merits of the Joint 
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Petitioners’ Motion now, the Commission should affirm its January 10, 2012 Order, which 

expressly rejects CCE’s and EDI’s attempt to interpret the Act. 

The Joint Petitioners wrongly claim that the Commission’s authority under the Act is 

limited to “insert[ing] numbers as authorized by Section 9-220(h-3) and modify[ing] the 

agreement only as explicitly authorized by Section 9-220(h-4).”  Motion at 3.  Among other 

things, the Commission has authority under the Act to modify the billing determinants in the 

Illinois Power Agency’s (“IPA”) form of sourcing agreement for substitute natural gas 

(“Sourcing Agreement”) because the Act assigns to the Commission the responsibility to 

establish the correct billing determinants amount to be used to calculate the Capital Component 

and the Operation and Maintenance (“O&M”) Component of the Base Contract Price to be 

charged under the Sourcing Agreement.   

Specifically, Section 9-220(h-3)(1) of the Act provides for the inclusion in the Sourcing 

Agreement of “a capital recovery charge approved by the Commission.”  220 ILCS 5/9-220(h-

3)(1).  Similarly, Section 9-220(h-3)(2) of the Act provides for the inclusion in the Sourcing 

Agreement of a charge for “[o]peration and maintenance costs approved by the Commission.”  

220 ILCS 5/9-220(h-3)(2).  Although Sections 9-220(h-3)(1) and (2) of the Act provide that the 

Commission must begin with inputs provided by the Capital Development Board (“CDB”) and 

CCE, those sections otherwise leave it to the Commission to make the determination about how 

the total costs are to be converted to unit charges.  Significantly, nothing in Section 9-220(h-3) 

compels the Commission to accept any inputs from the IPA in setting the Capital Component or 

the O&M Component of the Base Contract Price.  Moreover, Section 5.2 of the Sourcing 

Agreement provides for these two charges as component “A” (the “Capital Component”) and 

component “B” (the “O&M Component”), respectively, of the Base Contract Price.  In the 
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Sourcing Agreement, each of these components is designated as a “$[X.XX] per MMBtu” 

charge, reflecting that the Commission is assigned the responsibility to determine the actual 

dollar amount of each of these component charges on a per unit basis. 

In short, in order to set the Capital Component and the O&M Component of the Base 

Contract Price in the Sourcing Agreement, the Commission must decide the number of billing 

determinants to be used in the computation.  In other words, to derive these per MMBtu charges, 

the Commission needs to divide the approved total capital costs and the approved total annual 

operation and maintenance costs for the CCE project by an appropriate number of volumetric 

units.  Thus, in accordance with the above-described authority under the Act, the Commission 

properly concluded in its January 10, 2012 Order that it could, and correctly should, change the 

number of billing determinants used to calculate the Capital Component and the O&M 

Component. 

Finally, the Joint Petitioners’ claim that Nicor Gas asks the Commission to ignore recent 

Resolutions of the General Assembly is a red herring.  Petition, ¶ 13.  It is Nicor Gas’ position 

that the Commission should follow the well-established Illinois law concerning the interpretation 

of statutes.  On this point, Illinois law is clear – legislative intent is determined by reviewing the 

language of the statute first and then, only if necessary, reviewing the contemporaneous facts 

surrounding the passage of the legislation: 

Where a statute’s meaning is clear, it is applied without resorting to judicial 
interpretation; however, where a statute is unclear or susceptible of more than one 
meaning, it must be interpreted to clarify its application.  The cardinal rule of 
statutory construction is to ascertain and give effect to the legislative purpose and 
intent of the statute.  Although it is generally unnecessary to look beyond the 
language of a statute to arrive at the legislative purpose and intent, where different 
interpretations are urged, the court must look to the reasons for the enactment of 
the statute and purposes to be gained thereby and construe the statute in a manner 
which is consistent with that purpose.  Statutes are construed with reference to the 
law existing prior to their enactment, in order to ascertain their purpose.  Unless 
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otherwise defined, words which appear in a statute are intended to have their 
ordinary and popular meaning.  Aids in ascertaining legislative intent include 
such factors as reason for enactment, contemporaneous conditions, existing 
circumstances, and remedy sought. 

Olney Trust Bank v. Pitts, 200 Ill. App. 3d 917, 922-23 (5th Dist. 1990) (citations omitted) 

(emphasis added).  As such, resolutions passed months after legislation is enacted, or the 

comments of a particular legislator at a Commission meeting, is of no precedential or persuasive 

value, and cannot be used to interpret those provisions of the Act at issue on rehearing.  Instead, 

if the Commission believes the relevant statutory provisions are unclear, it must look to 

contemporaneous conditions at the time the statute was enacted, not after-the-fact comments 

offered months after the passage of the provision at issue. 

CONCLUSION 

Nicor Gas and Ameren Illinois respectfully request that the Commission affirm the Chief 

ALJ’s Ruling and deny the Petition for the reasons set forth above.  The Chief ALJ has 

established a schedule that will permit all parties to address those issues where the Commission 

granted rehearing, and that will provide the Commission with ample time to consider all issues 

within the 150-day rehearing period contemplated under Section 10-113 of the Act, which is July 

22, 2012. 




