
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission   : 
On Its Own Motion    : 

  vs.     : 
Commonwealth Edison Company  : 10-0520 
       : 
Investigation into compliance with the : 
efficiency standard requirement of Section : 
8-103 of the Public Utilities Act.   : 
 

PROPOSED ORDER 
 

By order of the Commission: 

I. Introduction 

A. Procedural History 

On February 6, 2008, the Illinois Commerce Commission (“Commission”) entered 
an Order in Docket 07-0540, Commonwealth Edison Company Petition for Approval of 
the Energy Efficiency and Demand-Response Plan pursuant to Section 12-103(f) of the 
Public Utilities Act, in which the Commission directed Staff to provide a draft order to 
initiate a docketed proceeding to review whether Commonwealth Edison Company 
(“ComEd” or “Company”) met the energy efficiency goals for year 2 set forth in Section 
8-103(i) of the Illinois Public Utilities Act (“PUA” or “Act”) (Section 12/-103 of the Act has 
been amended and renumbered as Section 8-103).  Based on the recommendations of 
Staff of the Commission (“Staff”) in its Report, the Commission initiated this proceeding 
on August 30, 2010, to be completed by June 30, 2011. 

Pursuant to notice given in accordance with the law and the rules and regulations 
of the Commission, pre-hearing conferences were held before a duly authorized 
Administrative Law Judge (“ALJ”) of the Commission at its offices in Chicago, Illinois on 
September 14, 2010, December 1, 2010, March 1, 2011, April 5, 2011, May 4, 2011, 
July 21, 2011, October 18, 2011 and December 8, 2011.  The following parties filed 
Petitions to Intervene, which were granted by the ALJ: Citizens Utility Board (“CUB”), 
Illinois Power Agency (“IPA”), and the People of the State of Illinois (“AG”). 

On March 4, 2011, Staff and the Company filed a Motion to Amend the Initiating 
Order requesting an extension of the June 30, 2011 deadline, which was granted by the 
Commission.  Also on March 4, 2011, the Evaluation Report on ComEd’s Energy 
Efficiency/Demand Response Measures for the 2009-2010 Plan Year was filed on e-
Docket.  ComEd and Staff filed written testimony.  Evidentiary hearings were held in 
Chicago on January 18, 2012.  Appearances were entered by counsel on behalf of 
ComEd, Staff, CUB and the AG.  At the conclusion of the hearing on January 18, 2012, 
the record was marked heard and taken. 
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Initial Briefs were filed on February 2, 2012 by Staff and ComEd. Reply Briefs 
were filed on February 22, 2012, by Staff, ComEd, and CUB. 

B. Background 

Section 8-103 of the Act sets forth requirements for large electric utilities to 
develop and execute Plans and programs to promote cost-effective energy efficiency 
(“EE”) and demand-response measures.  220 ILCS 5/8-103.  The initial EE Plans 
prepared by ComEd and the Illinois Department of Commerce and Economic 
Opportunity (“DCEO”) were considered by the Commission in Docket 07-0540.  On 
February 6, 2008, the EE Plans were approved by the Commission subject to the 
conditions, modifications, and requirements stated in the Commission’s Final Order. 

Section 8-103 of the Act sets forth energy efficiency standards and provides for 
penalties if a utility does not meet these standards.  220 ILCS 5/8-103(i).  This 
proceeding was convened to investigate whether ComEd met the energy efficiency 
standard during the period June 2009 through May 2010, referred to herein as Plan 
Year 2 (“PY2”).  Based on the Order in Docket 07-0540, this proceeding was also 
convened to assess energy saving that accrued during the June 2008 through May 
2009 time period, referred to herein as Plan Year 1 (“PY1”), to determine the amount, if 
any, of energy saving the Company has “banked” for use in future Plan Years, subject 
to the applicable Commission orders. 

Also, Section 8-103 of the Act provides that: “[e]lectric utilities shall implement 
cost-effective energy efficiency measures to meet the following incremental annual 
energy savings goals: ... 0.2% of energy delivered in the year commencing June 1, 
2008 [Plan Year 1] ... 0.4% of energy delivered in the year commencing June 1, 2009 
[Plan Year 2, and] ... 0.6% of energy delivered in the year commencing June 1, 2010 
[Plan Year 3] ...” 220 ILCS 5/8-103(c).  The Act also requires that: “[t]he portfolio of 
measures, administered by both the utilities and the Department, shall, in combination, 
be designed to achieve the annual savings targets described in subsections (b) and (c) 
of this section, as modified by subsection (d) of this Section.”  220 ILCS 5/8-103(e).. 

For the ComEd service territory, “the statutory savings goals ... are as follows ... 
(1) year commencing in June 2008 - savings goal of 188,739 MWh; (2) year 
commencing in June 2009 - savings goal of 393,691 MWh; and (3) year commencing in 
June 2010, savings goal of 584,077.” Order, Docket 07-0540 at 10-11.  

The Order in Docket 07-0540 states that: “the utilities and DCEO further agreed 
that the DCEO share of the annual kilowatt savings targets would be less than 25% with 
the relevant utility making up the difference. “ Order, Docket 07-0540 at 19.  Further, the 
Order states that “[a]s between ComEd and DCEO, DCEO’s programs will account for 
approximately 21% (ranging from 18.6%-21.5%) of the total kilowatt savings during the 
first three planning years.”  Id.  

II. Energy Savings Results and Penalties Pursuant to 220 ILCS 5/8-103(i) 
(uncontested) 

It is undisputed that ComEd has complied with the incremental energy savings 
mandated by Section 8-103(b) of the PUA, as modified by subsections (d) and (e) of 
that Section. It is also undisputed that the statutory energy efficiency goals for the first 
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two Plan Years set forth in Section 8-103(b)(1)-(2) of the PUA were achieved in the 
ComEd service territory. 

The Commission notes that ratepayer funds were spent independently evaluating 
ComEd’s energy efficiency efforts as required pursuant to Section 8-103(f)(7).  The 
Commission agrees with Staff witness Hinman that the work of the independent 
evaluation team was consistent with methods generally accepted as best practices in 
the EE evaluation community.  The Commission adopts the conclusion of Staff witness 
Hinman that the PY1 and PY2 independent evaluation reports provide adequate 
evidence to show that ComEd met its portion of the energy savings goal for Plan Year 2 
and, thus, ComEd should not be assessed penalties pursuant to 220 ILCS 5/8-103(i). 

The goal for Plan Year 2 as a whole (including both the ComEd-administered 
portion and the portion administered by DCEO) was 393,691 MWh.  ComEd witness 
Brandt testified that for Plan Year 2 ComEd’s portion of the energy efficiency saving 
goal was 312,339 MWh.  Staff witness Hinman testified that the ComEd Plan Year 2 
goal was 312,038 MWh.  ComEd has indicated that it is not challenging the figure used 
by Ms. Hinman for the Plan Year 2 goal.   

Regardless of which figure is used, all parties agree that ComEd has met the 
energy efficiency saving goal for Plan Year 2 and that no penalties should be assessed.  
The difference in numbers is apparently due to ComEd’s use of deemed lighting values 
and Staff’s use of actual values for per bulb/fixture lighting savings.  Although the 
parties indicate that a decision on this issue is not necessary for the purposes of this 
proceeding, the Commission has already addressed this issue in Docket 07-0540, as 
follows: 

As Staff points out, there seems to be no reason, at this time, to 
independently determine the energy savings values of certain types of 
light bulbs based on the values that were determined in California.  
However, “deeming” values now adds a level of certainty to, and definition 
in, the operation of a plan.  And, light bulbs are not weather-sensitive.  
Therefore, DCEO’s recommendation that these values should be deemed, 
temporarily, with the final values to be determined before the end of the 
plan’s three-year period and applied prospectively, is a reasonable one.  
During the next three-year period actual values must be developed for use 
prospectively, in future years.  Also, these values must be revisited every 
three years, or, more frequently, as, new technology may emerge that 
would change these values or render the use of certain technology 
obsolete.   

Order, Docket 07-0540 at 42.  Moreover, the language relied on by Staff in support of its 
position quotes language from the Commission’s summary of ComEd’s position on this 
issue in Docket 07-0540 and not the Commission’s conclusion.  Thus, the Commission 
finds that the language in Docket 07-0540 supports ComEd’s position, but will accept 
the figure agreed to by the parties. 
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III. Methodology and Amount of Banked Energy Savings 

A. ComEd 

ComEd witness Brandt explained that banked MWh savings are MWh in excess 
of the statutory goal that ComEd can save or bank for use in future years.  ComEd 
calculated the amount it could bank as the savings achieved in excess of its portion of 
the statutory goal.  ComEd notes that Staff does not agree with this interpretation and 
argues that only savings achieved in excess of the entire statutory goal can be banked.  
ComEd asserts that Staff has incorrectly interpreted the Commission’s intent in allowing 
banking. 

ComEd argues that Staff’s interpretation is contrary to language in both the 
legislation and Docket 07-0540 that ComEd’s and DCEO’s goals are to be viewed 
separately and that each entity is responsible for achieving its own goal and any 
achievement or penalty is based on the performance of the individual entity only.  It is 
clear, ComEd believes, that neither it nor DCEO can be held responsible for the other’s 
actions in terms of achieving the goal. 

Under Staff witness Hinman’s methodology, ComEd asserts, a good performing 
entity would be penalized by the poor performance of another.  Further, the amount of 
MWh savings that ComEd is permitted to bank is substantially reduced by the fact that 
DCEO did not achieve its statutory target.  Specifically, Ms. Hinman’s PY1 banking 
calculation resulted in allowing only 3,598 MWh, instead of the 14,875 MWh earned by 
ComEd’s calculation.  If ComEd were to miss its statutory goal by less than 10,000 
MWh in PY3 and not have these additional banked savings to put it over the goal, 
Staff’s methodology would lead to a financial penalty for ComEd - all because DCEO’s 
performance in PY1 fell short of the mark.  ComEd maintains that DCEO’s and 
ComEd’s individual banking allowance should be determined with respect to their 
individual performances relative to their individual statutory goals, subject to the 10% 
limitation as applied to their individual goals. 

B. Staff 

Staff witness Hinman explained that, in Staff’s view and consistent with the 
decision in Docket 07-0540, for PY1, the maximum banking allowed is an incremental 
18,873 MWh (10% of the PY1 Statutory Energy Savings Goal) in the event the statutory 
energy efficiency goal of 188,729 MWh for PY1 has been sufficiently exceeded.  For 
PY2, the maximum banking allowed, in Staff’s opinion, is an incremental 39,369 MWh 
(10% of PY2 Statutory Energy Savings Goal) in the event the statutory savings goal of 
393,691 MWh for PY2 has been sufficiently exceeded.  Staff’s position, therefore, is that 
assuming the total EE savings goals provided in the statute are exceeded by 10% each 
Plan Year, the maximum total allowable amount of energy savings that potentially can 
be banked at the end of PY2 for use in complying with energy efficiency goals in future 
Plan Years must be less than or equal to 58,242 MWh.   

According to Staff, the energy standards specified in Section 8-103 of the Act 
were exceeded in the first two Plan Years.  Staff witness Hinman testified that the 
achievement of energy savings in excess of the statutory targets results in 3,598 MWh 
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banked in PY1 and 39,369 MWh banked in PY2, available for use to comply with future 
energy efficiency standards, subject to the provisions of applicable Commission orders. 

The only issue that remains between Staff and the Company is the amount of 
energy savings that can be banked from Plan Year 1.  Staff disagrees with ComEd 
because the Company calculates banked energy savings as those savings in excess of 
just its portion of the energy efficiency goal, without regard to whether the statutory 
energy efficiency standard was met.  According to Staff, ComEd’s banking method 
potentially would allow the Company to bank energy savings from a Plan Year when the 
statutory goal established by Section 8-103(b) has not been met.. 

Staff notes that although the variance in the amount of banked energy savings 
between the recommendations of ComEd and Staff is modest at this point in time, the 
banking methodology ultimately adopted by the Commission in this proceeding is very 
important and will be precedent setting.  Staff states that this docket as well as Docket 
10-0519 represent the first opportunities for the Commission to implement the policy 
decision regarding banking that was adopted in Docket 07-0540. 

C. Commission Analysis and Conclusion 

The Commission allowed the banking of energy efficiency savings in Docket 07-
0540 and stated that: 

Limiting the amount of allowable “banked energy savings” to a percentage 
of the banked year’s energy savings is reasonable.  It is also reasonable 
to limit the amount that can be “banked” to one which would only allow 
utilities to “bank” a de minimus carry over, as anything further would 
violate the statute.  Therefore, ComEd’s and DCEO’s request for 
Commission approval of “banked” energy savings is granted, but, they 
may “bank” no more than 10 percent of the energy savings required by 
statute in the year, in which, it is “banked.”   

Order, Docket 07-0540 at 41.  When this language and the statute as a whole is 
considered, Staff’s position must be adopted. The relevant statutory provision states 
that “[t]he portfolio of measures, administered by both the utilities and the Department, 
shall, in combination, be designed to achieve the annual savings targets.”  220 ILCS 
5/8-103(e).. 

The problem which ComEd seeks to avoid is, in a future Plan Year, if ComEd 
fails to meet its statutory goal, ComEd might be subject to penalties if it does not have 
sufficient energy savings banked from previous years.  We note that a strict 
interpretation of the statute would require that penalties be assessed for this failure.  If 
ComEd were able to rely on banked energy saving in order to meet its statutory goal, 
then the Commission’s allowance of banking in any form has saved ComEd.  Banking is 
not required by (or even mentioned in) the Act.  Therefore, a strict interpretation of the 
Commission’s previous ruling on banking cannot be said to be unfair.   

Also, ComEd suggests that Staff’s position would punish ComEd for DCEO’s 
failure.  This is not true, ComEd will only be assessed penalties if it fails to meet its own 
portion of the statutory goal.    
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In addition, the failure of DCEO to meet its portion of the energy savings is 
addressed in the statute.  Pursuant to subsection (e), ComEd is required to file a 
revised plan if DCEO fails to meet its goal and, presumably, ComEd would then take on 
a larger share of the goal.  Subsection (j) provides that if, after three years, DCEO fails 
to implement its share of the energy efficiency measures, then the IPA may assume 
responsibility of DCEO’s share.  Because the statute already addresses the potential 
failure of DCEO to assume its share of the energy savings goal, ComEd’s proposal 
cannot be adopted. 

Interestingly, the adoption of Staff’s position results in less banked savings in 
PY1 (to which ComEd objects), but more banked savings in PY2 (to which ComEd does 
not object).  Accordingly, for PY1, 3,598 MWh may be banked and for PY2 39,369 MWh 
may be banked for use in future plan years - for a cumulative total of 42,967 MWh 
banked energy savings. 

IV. ComEd’s Portion of the Energy Savings Goal 

Staff notes that in Docket 07-0540, the Commission stated that “DCEO’s 
programs will account for approximately 21% (ranging from 18.6%-21.5%) of the total 
kilowatt savings during the first three planning years.”  Order, Docket 07-0540 at 19.  
According to Staff, the range in percentages is consistent with those contained in 
DCEO’s EE Plan approved by the Commission.  Thus, for PY2, Staff asserts that 
ComEd’s portion of the statutory energy savings goal approved by the Commission is 
79.3% of the statutory goal. 

ComEd, however, proposes to use the portion of the savings goal as presented 
in its own EE Plan.  In rebuttal testimony, ComEd witness Brandt indicates that ComEd 
is willing to not contest the matter in this case. 

Because ComEd is not contesting this issue, the Commission will not reach a 
decision and the value presented in DCEO’s EE Plan is adopted for purposes of this 
proceeding.   

V. Demand Response 

A. ComEd 

ComEd witness Brandt states that ComEd’s statutory demand response, or 
kilowatt (“kW”), savings goal for Plan Year 2 was 11.1 mega-watts (“MW”) (1 MW = 
1,000 kW).  Similar to the energy savings goal, this goal was included in ComEd’s Plan 
and approved in Docket 07-0540.  Further, he testified that ComEd achieved its kW 
savings goal through the implementation of the Air Conditioner Cycling Program 
element and that the independent evaluator reported kW savings of 13.6 MW, which is 
123% of the statutory goal.  According to ComEd, neither the statute nor the Plan Order 
requires the Commission to make any findings on this issue. 

B. Staff 

Staff does not address this issue. 
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C. CUB 

Although CUB did not file an Initial Brief, it filed a Reply Brief to ComEd and Staff.   
In its brief, CUB agrees with ComEd that the Company has exceeded the statutory 
demand response savings goal of 11.1 MW for PY2.  CUB, however, disputes ComEd’s 
assertion that neither the PUA nor the Order in Docket 07-0540 requires the 
Commission to make any findings on ComEd’s achievement of the statutory demand 
response goal.   

D. Commission Analysis and Conclusion 

Based on the evidence of record, it is clear that ComEd has met its statutory 
demand response savings goal for PY2.  It is also clear that subsection (i) does not 
apply to demand response measures, just the energy efficiency measures.  Hence, a 
finding is not necessary for purposes of determining whether a penalty would apply. 

It does not follow, however, that because penalties cannot be assessed, the 
Commission need not address demand response.  Indeed, if not addressed in this 
docket, it is not clear where the demand response goals would be reviewed.  If ComEd 
fails to meet the demand response goals, the Commission must be informed because 
the Commission would ultimately be responsible for approving an adjustment of the 
demand response measures on a going-forward basis.  Accordingly, the annual 
compliance dockets are the appropriate proceedings for the Commission to make 
findings on the statutory demand response goals.   

VI. Findings and Ordering Paragraphs 

Based upon a review of the record, and being fully advised in the premises, the 
Commission finds as follows: 

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act; 

(2) the Commission has jurisdiction over the parties and the subject matter 
herein; 

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; 

(4) the statutory energy savings goals for Plan Year 1 and Plan Year 2 as set 
forth in Section 8-103(b)(1)-(2) have been achieved in the Commonwealth 
Edison Company service territory; 

(5) Commonwealth Edison Company achieved its portion of the statutory 
energy savings goal mandated by Section 8-103(b) of the Public Utilities 
Act, as modified by subsections(d) and (e) of that Section and, therefore, 
no penalties will be assessed; 

(6) a cumulative total of 42,967 MWh of energy savings is available for use in 
complying with future Plan Years. 
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IT IS THEREFORE ORDERED that, because Commonwealth Edison Company 
achieved its portion of the statutory energy savings goal mandated by Section 8-103(b) 
of the Public Utilities Act, as modified by subsections(d) and (e) of that Section, no 
penalties will be assessed. 

IT IS FURTHER ORDERED that a cumulative total of 42,967 MWh of energy 
savings is available for use in complying with future Plan Years. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 

Dated:        March 29, 2012 
BRIEFS ON EXCEPTIONS DUE:    April 12, 2012  
REPLY BRIEFS ON EXCEPTIONS DUE:  April 19, 2012 
 
 
        Leslie Haynes, 
        Administrative Law Judge 
 


