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STATE OF ILLINOIS
BEFORE THE ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
    On Its Own Motion

:
:
: ICC Docket No. 11-0710

In re Proposed Contracts Between
Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
Clean Energy, LLC and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97-0096

:  
:
:
:
:
:
:

VERIFIED PETITION FOR EXPEDITED INTERLOCUTORY REVIEW
OF CHICAGO CLEAN ENERGY, LLC AND

THE ECONOMIC DEVELOPMENT INTERVENORS

Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), and the Economic Development Intervenors (“EDI”), by and 

through their attorneys, the Law Office of Michael A. Munson, pursuant to Section 200.520 of 

the Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Admin. 

Code § 200.520, respectfully seek expedited interlocutory review of the March 26, 2012 Ruling 

of the Chief Administrative Law Judge (“Chief ALJ”) that denied the Joint Motion in Limine of 

Chicago Clean Energy and EDI (the “March 26 Ruling”).

Because of the statutory deadline as well as the general agreement among the parties that 

an expedited schedule in the instant proceeding is appropriate, Chicago Clean Energy and EDI 

respectfully request that the Commission set an expedited briefing schedule for this Petition and 

grant this Petition at its meeting on either April 3 or 4, 2012.  The issues raised in this Petition 

are not new to the proceeding, and all parties are familiar with them and should be able to brief 

them in an expedited manner.  Under the current schedule, parties are to file verified comments

on rehearing by April 9, 2012 and would benefit by clearly understanding the Commission’s 

position regarding its legal authority, as discussed herein, in advance of that filing date.
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In support of this Petition, Chicago Clean Energy and EDI state the following:

1. On January 10, 2012, the Commission entered its Final Order in this proceeding 

(the “January 10 Order”).

2. On February 9, 2012, Chicago Clean Energy timely filed a Verified Application 

for Rehearing of the January 10 Order (“CCE’s Application for Rehearing”), and the Economic 

Development Intervenors also filed an Application for Rehearing of the January 10 Order 

(“EDI’s Application for Rehearing”).  On February 9, 2012, Applications for Rehearing were 

also filed by Ameren Illinois Company (“Ameren”), and Northern Illinois Gas Company 

(“Nicor”).

3. Chicago Clean Energy sought rehearing under Section 9-220(h-3)(7) of the Public 

Utilities Act (“Act”).  (See CCE’s Application for Rehearing at 7; see also 220 ILCS 5/9-220(h-

3)(7).)  Section 9-220(h-3)(7) of the Act provides specific, expedited timing for rehearing of the 

Order: “If an application for rehearing is granted, then the Commission shall hold a rehearing 

within 30 days after granting the application.”  (220 ILCS 5/9-220(h-3)(7).)

4. CCE’s Application for Rehearing and EDI’s Application for Rehearing each 

indicated that the January 10 Order did not reflect the limited authority given to the Commission 

by the General Assembly.  (See CCE Application for Rehearing at 2-4, 6, 10-11; EDI 

Application for Rehearing at 2-13.)  Specifically, Chicago Clean Energy and EDI each 

maintained that the Commission lacked statutory authority to modify the final draft souring 

agreement that was approved by the Illinois Power Agency (the “IPA-approved final draft 

sourcing agreement”) except as specifically authorized by Section 9-220(h-4) of the Act, and that 

the Commission did not have the authority to impose additional conditions upon Chicago Clean 

Energy.  (See id.)
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5. On February 23, 2012, the Commission granted all of the Applications for 

Rehearing.  The Commission’s decision did not specify the time schedule that should apply to 

the rehearing process, and did not explain whether the Commission believes it had authority 

beyond that given by Section 9-220(h-4) of the Act to modify the IPA-approved final draft 

sourcing agreement or to impose additional obligations upon Chicago Clean Energy.

6. Shortly after rehearing was granted, Chicago Clean Energy reviewed the Chief 

ALJ’s February 16, 2012 Memorandum to the Commission (“Memorandum”) regarding 

rehearing (which was not served on the parties, but was posted on the Commission’s e-Docket 

system on February 23, 2012).  The Memorandum contained a statement that the Chief ALJ 

believed that the Commission had 150 days to conduct the rehearing.

7. On February 28, 2012, the Chief ALJ issued a Notice setting a Status Hearing for 

March 14, 2012, and indicated that the parties should be “prepared to discuss scheduling at this 

hearing.”  

8. On March 1, 2012, Chicago Clean Energy filed an Emergency Motion Requesting 

Clarification of the Commission’s February 23, 2012 Grant of Rehearing (“CCE Emergency 

Motion”), reiterating its understanding that the 30-day rehearing process under Section 9-220(h-

3)(7) of the Act was applicable, and requesting that the Commission provide appropriate 

guidance on an expedited basis:

[G]iven that the first Status Hearing on rehearing set by the Chief Administrative 
Law Judge, which at least in part is intended to address scheduling, will not occur 
until 20 days after the Commission’s grant of rehearing, it appears that the Chief 
Administrative Law Judge is not intending to conduct rehearing within the 30 day 
period provided by Section 9-220(h-3)(7).  Indeed, even if an expedited schedule 
were approved at the Status Hearing, the Commission does not have any meetings 
scheduled that would allow for Commission action within that statutory deadline.

(CCE Emergency Motion at 3-4.)
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9. Based upon the Chief ALJ’s February 28, 2012 Notice, Chicago Clean Energy

explained that it was concerned that the rehearing would not proceed in accordance with Section 

9-220(h-3)(7).  That is, given that the first Status Hearing on rehearing set by the Chief ALJ, 

which was intended to address scheduling, would not occur until 20 days after the Commission’s 

grant of rehearing, it appeared that the Chief ALJ was not intending to conduct rehearing within 

the 30 day period provided by Section 9-220(h-3)(7).  Indeed, even if an expedited schedule 

were to have been approved at the Status Hearing, the Commission would not have had any 

scheduled meetings allowing for Commission action within that statutory deadline.

10. On March 13, 2012, the Chief ALJ summarily denied the CCE Emergency 

Motion.  It is unclear why the CCE Emergency Motion was never presented to the Commission

directly, which is normal Commission practice involving a request for clarification relating to a 

Commission grant of rehearing.  (See, e.g., The Illinois Competitive Energy Association and The 

Retail Energy Supply Association Emergency Motion for Clarification of Order on Rehearing, 

Commonwealth Edison Co., No. 10-0138 (Ill. Commerce Comm’n Aug. 26, 2011) (presented to 

the Commission and voted upon at the Commission’s September 8, 2011, meeting).)

11. Recognizing that the Chief ALJ effectively had “pocket vetoed” the CCE 

Emergency Motion due to the briefing schedule he implemented on that motion, on March 12, 

2012, Chicago Clean Energy and EDI filed a Joint Motion in Limine that sought to expedite 

resolution of the threshold legal issue on rehearing.  (A copy of the CCE/EDI Join Motion in 

Limine is attached hereto and made a part hereof as Attachment A.)  Specifically, the Joint 

Motion in Limine requested that the Commission issue an Interim Order confirming that it only 

has the authority to modify the IPA-approved final draft sourcing agreement as specified in 

Section 9-220(h-4) and that it does not have authority to impose additional conditions upon 

Chicago Clean Energy.  The Joint Motion in Limine sought a ruling on the Commission’s legal 
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authority to modify the IPA-approved final draft sourcing agreement prior to the parties 

commenting upon the specific proposed modifications, noting that parties should not be required 

to comment upon requested relief that the Commission does not have the authority to grant.  The 

Joint Motion in Limine contained a clear and unambiguous explanation of the legal authority 

possessed by the Commission with respect to the IPA-approved final draft sourcing agreement, 

including the following chart that highlights the operative language of the law:

(See CCE/EDI Joint Motion in Limine at 7.)

12. The Chief ALJ held a Status Hearing on March 14, 2012, at which a briefing 

schedule was established for the Joint Motion in Limine.  At the Status Hearing, there was 

considerable discussion by the Chief ALJ and among the parties regarding the Joint Motion in 

Limine; at no time did either the Chief ALJ or any party indicate any confusion about the relief 
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sought by the Joint Motion in Limine.  (See Transcript of March 14, 2012 Status Hearing at 11-

15. 23-25.)

13. On March 21, 2012, Responses to the Joint Motion in Limine were filed by Staff, 

Ameren, Nicor, and the IPA.  Each indicated that they believed that the Motion in Limine was 

the incorrect procedure to grant the relief requested.  Only Nicor addressed the actual legal issue 

raised in the Joint Motion in Limine, arguing that the Commission has the authority to modify 

the IPA-approved final draft sourcing agreement beyond the specified requirements in 9-220(h-

4).  (See Nicor Response at 3-4.)  According to Nicor, the Commission should ignore the 

Resolutions that were adopted by the Senate and the House.  (See id. at 4-5.)

14. On March 23, 2012, a Joint Reply was filed by Chicago Clean Energy and the 

Economic Development Intervenors, explaining that the Commission previously has used a 

Motion in Limine to address its legal authority, and explaining the reasons that it is entirely 

appropriate for the Commission to look to the Resolutions to aid with statutory interpretation.  

(See Joint Reply at 4, 7-8.  See also Final Order at 4-5, Interstate Power & Light Co., Docket No. 

07-0246 (Ill. Commerce Comm’n Nov. 28, 2007) [hereinafter IPL] (reviewing and endorsing 

pre-hearing use of a motion in limine on legal issues in a Commission proceeding), cited at pages 

4 & 7 of the CCE/EDI Joint Reply).)  (A copy of the CCE/EDI Joint Reply is attached hereto and 

made a part hereof as Attachment B.)  The CCE/EDI Joint Reply also further addressed the 

Commission’s limited legal authority with respect to the IPA-approved final draft sourcing 

agreement, including rebutting the Nicor argument regarding whether the Commission has legal 

authority to modify the “billing determinants.”  (See CCE/EDI Joint Reply at 10-20.)

15. On March 26, 2012, the Chief ALJ denied the Joint Motion in Limine on 

procedural grounds, refusing to address the legal issues of whether the Commission only has the 

authority to modify the IPA-approved final draft sourcing agreement as specified in 9-220(h-4) 
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or whether it has the authority to impose additional conditions upon Chicago Clean Energy.  

Significantly, the Chief ALJ did not address the fact that the Commission previously has granted 

similar relief in response to a motion in limine, as was explained in the CCE/EDI Reply.  (See 

CCE/EDI Reply at 4, 7-8.)  Chicago Clean Energy and the Economic Development Intervenors

now respectfully request that the Commission reverse the Chief ALJ’s March 26 Ruling and 

clearly articulate that the Commission only has the authority to modify the IPA-approved final 

draft sourcing agreement as specified in 9-220(h-4), and that the Commission does not have the 

authority to impose additional conditions upon Chicago Clean Energy.

16. The Chief ALJ’s March 26 Ruling states:

As an initial matter, it is observed that the Chief Administrative Law Judge 
(“CALJ”) does not possess authority to “enter a ruling ... acknowledging the 
Commission’s limited authority to modify the IPA-approved final draft sourcing 
agreement and its lack of authority to impose additional conditions upon CCE.”  
Such a ruling would effectively result in the final determination of the proceeding, 
which is inconsistent with 83 Ill. Admin. Code 200.500(c).  Additionally, the 
Chief ALJ does not posses the authority to effectively reverse the Commission’s 
January 11, 2012 Order in this proceeding or its February 24, 2012 ruling granting 
rehearing.

(March 26 Ruling at 2.)  That statement in the Chief ALJ’s March 26 Ruling is incorrect, for the 

following reasons:

a. The Chief ALJ had the authority to grant the relief requested.  The Joint 

Motion in Limine was presented to the Chief ALJ seeking a ruling on the Commission’s legal 

authority under the applicable statute.  The Chief ALJ plainly has the authority to issue a ruling 

on that question, just as the Chief ALJ and the Commission’s other ALJs issue rulings of all sorts 

on a wide variety of legal and factual issues every day.  Indeed, no party suggested that the Chief 

ALJ lacked the authority to issue the requested ruling.  If there were any question, the CCE/EDI 

Reply in further support of the Joint Motion in Limine offered a specific example in which the 

Commission endorsed a ruling by a Commission ALJ on a motion in limine for precisely the 
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same purpose – to determine the scope of Commission legal authority.  (See, e.g., Final Order at 

4-5, IPL, Docket No. 07-0246 (Ill. Commerce Comm’n Nov. 28, 2007) (reviewing and endorsing 

pre-hearing use of a motion in limine on legal issues in a Commission proceeding), cited at pages 

4, 7-8 of the CCE/EDI Joint Reply).)  The Chief ALJ’s March 26, 2012 Ruling does not 

acknowledge the clear precedent of IPL.

b. A substantive ruling by the Chief ALJ on the Joint Motion in Limine 

would not be a “final determination of the proceeding.”1  As explained both at the March 14, 

2012 Status Hearing and in the Joint Reply in Support of the Joint Motion in Limine, Chicago 

Clean Energy has requested that additional revisions to the IPA-approved final draft sourcing 

agreement be made in accordance with Section 9-220(h-4).  (See Transcript of March 14, 2012 

Status Hearing at 15; CCE/EDI Reply at 10-12.)  For example, the Commission would have to 

address the request in the CCE Application for Rehearing that the Commission remove the 

unauthorized early termination provisions and appropriately correct the typographical and 

scrivener’s errors.  (See CCE Application for Rehearing at 27-29.)  Moreover, any ruling by the 

Chief ALJ on the Joint Motion in Limine clearly would be subject to Commission review 

through a Petition for Interlocutory Review or another review path (such as a review of the 

Proposed Order on Rehearing, if no party were to seek interlocutory review of the Chief ALJ’s

ruling).

c. A substantive ruling by the Chief ALJ on the Joint Motion in Limine 

would not “effectively reverse” earlier Commission orders in this proceeding.  Of course, the 

opportunity to reexamine an earlier ruling is exactly the purpose of rehearing.  (See 220 ILCS 

                                                
1 The Chief ALJ’s March 26 Ruling on this point cites Section 200.500(c) of the Commission’s 

Rules of Practice.  It would appear that that citation is a typo and that the Ruling intended to cite 
to Section 200.500(d), which refers to rulings “which do not result in the final determination of 
the proceeding.”
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5/10-113(a) (“If, after such rehearing and consideration of all the facts, including those arising 

since the making of the rule, regulation, order or decision, the Commission shall be of the 

opinion that the original rule, regulation, order or decision or any part thereof is in any respect 

unjust or unwarranted, or should be changed, the Commission may rescind, alter or amend the 

same.”).)  A substantive ruling on the Joint Motion in Limine might call into question the validity 

of earlier Commission rulings in this proceeding, but that is plainly not the same as “effectively 

reversing” Commission orders.  And, as noted above, any such substantive ruling would be 

subject to Commission review – either as a result of a Petition for Interlocutory Review or after 

the issuance of a Proposed Order on Rehearing.  If the Commission determines through this 

process that one of its prior rulings in this proceeding was incorrect, the Commission is fully 

within its statutory authority to change that ruling.  (See 220 ILCS 5/10-113(a) (“[T]he 

Commission may at any time . . . rescind, alter or amend any rule, regulation, order or decision 

made by it.”).)  

17. The Chief ALJ’s March 26 Ruling continues:

Next, it appears that some of the parties objecting to Joint Motion were, at least to 
some extent, confused and distracted by CCE and EDI's reference to the Joint 
Motion as a motion in limine.  While it is true that the Commission will not 
necessarily disregard a motion simply because it is mislabeled, the suggestion that 
other parties have waived their opportunity to substantively respond to a 
mislabeled motion would be unfair.  Whether the mislabeling was intentional or 
not, a motion in limine is not the correct procedural vehicle in this instance and 
CCE and EDI cannot have it both ways and preclude other parties from 
substantively responding to its arguments.  

(March 26, 2012 Ruling at 2.)  That statement in the Chief ALJ’s March 26, 2012 Ruling is 

incorrect, for the following reasons:

a. No party was “confused or distracted” by the Joint Motion in Limine.  No 

party indicated any confusion or distraction about the Joint Motion in Limine during the 
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March 14, 2012 Status Hearing.  Nor did any party express any confusion or distraction in their 

written Response to the Joint Motion.

b. The suggestion by the Chief ALJ that the Joint Motion was somehow 

intentionally mislabeled to gain some advantage is bizarre.  No party made such an allegation.  

All parties in this proceeding are represented by seasoned and sophisticated counsel, all of whom 

are entirely capable of taking appropriate steps when presented with a confusing or distracting 

motion or other filing.  There was no confusion or distraction here – intentional or otherwise –

because the purpose of the Joint Motion in Limine was openly discussed at the March 14, 2012 

Status Hearing; its purpose and the relief sought were transparent, and any suggestion to the 

contrary in the March 26 Ruling is erroneous.

c. Because each party was fully aware of the purpose of the Joint Motion in 

Limine, it is entirely “fair” to suggest that each party other than Nicor waived its right to 

substantively respond.  (See CCE/EDI Joint Reply at 10.)

d. A motion in limine is a “correct procedural vehicle.”  As discussed above, 

a motion in limine is the procedural vehicle that the Commission endorsed in almost the exact 

same circumstance relating to a question about the scope of Commission legal authority in IPL.  

(See also CCE/EDI Reply at 4, 7-8.)  A company that is now part of the Ameren family also 

made a similar request in a motion in limine, though the proceeding was dismissed for other 

reasons before the motion was ruled upon.  (See Motion in Limine Regarding Matters within 

Exclusive Federal Jurisdiction, Ill. Power Co., Docket No. 03-0022 (Ill. Commerce Comm’n 

Feb. 20, 2003).)  

e. CCE/EDI did absolutely nothing “to preclude other parties from 

substantively responding to its arguments.”  On the contrary, CCE/EDI candidly and openly filed 

a motion setting out their view of the Commission’s legal authority under the relevant statute.  It 
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is erroneous and inappropriate to suggest, as the March 26 Ruling does, that CCE/EDI have done 

something improper or unfair by filing the Joint Motion.

18. The Chief ALJ’s March 26 Ruling concludes:

As for CCE and EDI’s suggestion that in their proposal to obtain an interim order 
on rehearing in order to increase administrative efficiency, the Joint Motion 
cannot possibly increase administrative efficiency in this instance.  The Joint 
Motion has already produced six filings by the parties and this is the second 
Ruling by the Chief ALJ relating to the Joint Motion.  The most efficient process 
possible, under CCE and EDI process, would require a proposed interim order on 
rehearing, an opportunity for briefs on exception to the proposed interim order on 
rehearing, and perhaps, replies to briefs on exception.  Then, the Commission 
would be required to consider the interim order on rehearing.  Next, the parties 
would follow all of the steps currently scheduled to produce a final order on 
rehearing.  While CCE and EDI’s proposed procedures might produce its desired 
results, it is not more efficient than following the schedule currently in place 
producing an order on rehearing.  

(March 26, 2012 Ruling at 2-3.)  That statement in the Chief ALJ’s March 26 2012 Ruling is 

incorrect, for the following reasons:

a. If the parties had all actually responded substantively – as it appeared they 

were ordered to at the March 14, 2012 Status Hearing – the mechanism of using the Joint Motion 

in Limine surely would have resulted in administrative efficiency.  The legal issues of whether 

the Commission only has the authority to modify the IPA-approved final draft sourcing 

agreement as specified in 9-220(h-4), and whether the Commission does not have the authority 

to impose additional conditions upon Chicago Clean Energy, were squarely before the Chief 

ALJ; some parties simply chose not to respond substantively to those issues.  These parties 

certainly should not be rewarded for their failure to respond substantively.

b. If the parties had responded substantively, and if the Chief ALJ had then 

ruled substantively, the substance of the legal issues could be clearly presented to the

Commission for review through one or more petitions for interlocutory review.  The parade of 

horribles suggested in the March 26 Ruling is incorrect – there would be no requirement for a 
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proposed order and the accompanying rounds of exceptions.  And, if the Commission clearly 

articulates that it only has the authority to modify the IPA-approved final draft sourcing 

agreement as specified in 9-220(h-4), and that the Commission does not have the authority to 

impose additional conditions upon Chicago Clean Energy, the scope of the comments to be 

submitted under the existing case schedule on rehearing would be appropriately limited to relief 

which the Commission has the authority to provide.  Ideally, the Commission can provide this 

guidance prior to the parties’ filing their initial verified comments on rehearing on April 9, 2012.

c. Indeed, if the Commission grants the instant Joint Petition for 

Interlocutory Review, the scope of the remainder of the existing schedule on rehearing will be 

appropriately limited to relief which the Commission has the authority to provide.

19. The bottom line is that, after the Chief ALJ delayed the initiation of the rehearing 

process, CCE/EDI followed established Commission practice in presenting a Joint Motion in 

Limine in order to obtain clarity on the scope of Commission authority – a critical and highly 

relevant threshold question – at the outset of this rehearing process.  Chicago Clean Energy and 

EDI presented that motion in an orderly manner – prior to the scheduled Status Hearing – in 

order to help expedite the rehearing process.  The March 26 Ruling undermines that attempt at 

obtaining an orderly and expedited resolution of the threshold issue of the Commission’s legal 

authority.  The March 26 Ruling fails to account for the arguments stated by CCE/EDI in their 

Joint Motion in Limine and their Reply and fails to provide a reasoned basis for denial.  There 

simply was no reason for the Chief ALJ to have dodged addressing this threshold legal issue, and 

there is no reason why the Commission should delay in clearly articulating its view of the scope 

of its authority.  As such, the March 26 Ruling should be reversed.
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WHEREFORE, for the reasons stated herein and in their Joint Motion in Limine and 

Joint Reply in support thereof, Chicago Clean Energy and the Economic Development 

Intervenors respectfully request that the Commission, on an expedited basis, reverse the Chief 

ALJ’s March 26, 2012 Ruling, enter an Interim Order on Rehearing acknowledging the 

Commission’s limited authority to modify the IPA-approved final draft sourcing agreement and 

its lack of authority to impose additional conditions upon Chicago Clean Energy, and granting

such further, additional or different relief as the Commission deems appropriate.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: ____________________________
One of Its Attorneys

ECONOMIC DEVELOPMENT INTERVENORS

By: _____________________________
One Of Their Attorneys

Christopher J. Townsend
Christopher N. Skey
Eric M. Roberts
DLA Piper LLP (US) 
203 N. LaSalle Street, Suite 1900
Chicago, Illinois 60601
(312) 368-4000
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
eric.roberts@dlapiper.com

Michael A. Munson
Grant O. Jaskulski
Law Office of Michael A. Munson
22 West Washington Street, Suite 1500
Chicago, Illinois 60602
(312) 854-8088
michael@michaelmunson.com
grantoj@michaelmunson.com

DATED:  March 28, 2012
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he 
is one of the attorneys for Chicago Clean Energy, LLC, that he has read the above and foregoing 
document, knows of the contents thereof, and that the same is true to the best of his knowledge, 
information and belief.

_________________________________
Christopher J. Townsend

Subscribed and sworn to me
this 28th day of March, 2012.

___________________________________
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Michael A. Munson, being first duly sworn, on oath deposes and says that he is 
one of the attorneys for the Economic Development Intervenors, that he has read the above and 
foregoing document, knows of the contents thereof, and that the same is true to the best of his 
knowledge, information and belief.

_________________________________
Michael A. Munson

Subscribed and sworn to me
this 28th day of March, 2012.

___________________________________


