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I. INTRODUCTION/STATEMENT OF THE CASE 
 

Now come the Citizens Utility Board (“CUB”) and the City of Chicago (“City”), 

pursuant to Rules of Practice of the Illinois Commerce Commission (“ICC” or “the 

Commission”), 83 Ill. Admin. Code Part 200, and pursuant to the briefing schedule established 

by the Administrative Law Judges (“ALJs”) on November 30, 2011, to herby file this Initial 

Brief in the above captioned proceeding.  This proceeding is “the initial rate-setting Docket for 

the Commonwealth Edison Company (“ComEd” or the “Company”) under new Section 16-108.5 

of the Public Utilities Act (“PUA” or the “Act”).  This new section results from the Energy 

Infrastructure Modernization Act (“EIMA”), Public Act 97-616, as modified by Public Act 97-

646, which provides electric utilities which a choice for how they wanted to set their delivery 

services rates in exchange for undertaking certain infrastructure investment projects.  The 

General Assembly stated it was “the policy of this State that significant investments must be 

made in the State’s electric grid over the next decade to modernize and upgrade transmission and 

distribution facilities in the State.”  Id.  By encouraging these investments, the General Assembly 

hoped to  

ensure that the State’s electric utility infrastructure will promote future economic 
development in the State and that the State’s electric utilities will be able to 
continue to provide quality electric service to their customers, including 
innovative technological offerings that will enhance customer experience and 
choice.   

Id. 

Under the new option, an electric utility can choose to have their delivery services rates 

determined annually pursuant to a statutorily-defined performance-based formula, as ComEd did 

when it filed the instant tariffs on November 8, 2011.  By making this choice, ComEd committed 

to statutorily defined investments in infrastructure projects and performance metrics.  
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ComEd characterizes the EIMA as a performance-based formula rate.  Tr. at 158-159.  

The EIMA includes performance metrics to “further ensure that reliability and other indicators 

and not just maintained but improved over the next decade,” when ComEd will be making $2.6 

billion in investments, 220 ILCS 5/16-108.5(a), 5/16-108.5(a)(1)(A), 5/16-108.5(a)(1)(B).  A 

main objective of the new legislation is to “mutually benefit the State’s electric utilities and their 

customers, regulators and investors” and to “promote prudent, long-term infrastructure 

investment.”  220 ILCS 5/16-108.5(a).  ComEd agrees that this new rate is designed so that 

ComEd can offer investments that “provide new and innovative customer rates,” including 

benefits beyond those specifically named in the statute.  Tr. at 158, 162.  

In this proceeding ComEd seeks to establish a standardized, transparent method for 

determining its Illinois-jurisdictional revenue requirement and setting its delivery services that 

fully preserves the ICC’s role in reviewing the prudence and reasonableness of costs, and the 

accuracy of cost and revenue data.  ComEd Pre-Trial Memorandum at 1.  Because of the 

magnitude of the investment ComEd is about to make, the Commission should carefully consider 

how it can ensure that this enormous investment best serves ComEd’s customers.  CUB/City 

recommend that the Commission adopt the regulatory practices and specific accounting 

adjustments recommended here in order to ensure that this experimental legislation results in real 

and material benefits to ComEd customers. 

A. The Formula Rate Framework 
  1. The ICC’s Authority in a Formula Rate Context  
 

The ICC is still required to ensure rates are just and reasonable, and that utility 

investments are prudently made.  220 ILCS 5/16-108.5(c)(6).  The EIMA makes clear that the 

performance-based formula rate tariff filed by a participating utility should be consistent with the 

provisions of Article IX of the Public Utilities Act (“PUA” or “the Act”). 220 ILCS 5/16-
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108.5(c).  All of these references to the Commission’s authority to require prudent investments 

and to set just and reasonable rates, consistent with the other provisions of Article IX of the Act, 

indicate the General Assembly’s intent that the Commission continues to have broad authority 

under the PUA. 

This wide discretion was recognized by the U.S. Supreme Court as an integral element of 

public utility regulation.  In Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989), the Court 

reviewed a decision by a utility to abandon construction of a nuclear plant.  The Pennsylvania 

commission had found that the decisions to begin constructing the plant, and later to abandon the 

plant, were prudent.  Based on a state statute limiting cost recovery to plant that "is used and 

useful in service to the public," the Commission declined to allow full cost recovery.  The Court 

rejected the utility's argument that the Constitution's Fifth and Fourteenth Amendments require 

recovery of prudent costs.  The Court stated, among other things, that a commission ”must be 

free, within the limitations imposed by pertinent constitutional and statutory commands, to 

devise methods of regulation capable of equitably reconciling diverse and conflicting interests.”  

Barasch, 488 U.S. at 314 (quoting Permian Basin Area Rate Cases, 390 U.S. 747, 767 (1968)). 

Illinois courts have likewise recognized that the Commission's authority includes the 

authority to do what is reasonably necessary to accomplish the legislature's objective.  Abbot 

Lab., Inc. v. Ill. Commerce Comm'n, 682 N.E.2d 340, 347 (5th Dist. 1997) (affirming 

Commission orders approving penalties imposed on natural gas utilities that were not 

enumerated by statute).  The Court found the ICC has discretion to formulate reasonable 

methods of achieving stated legislative objectives.  Id. at 348. 

Moreover, as a regulated monopoly providing essential utility services, ComEd‘s prices 

and practices must be ―just and reasonable.  220 ILCS 5/9-101.  In Citizens Utility Board v. 
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Illinois Commerce Comm’n, 276 Ill. App.3d 730, 736-737 (1st Dist. 1995), the Court referred to 

extensive precedent for the proposition that fixing just and reasonable rates involves a balancing 

of the investor and the consumer interests.  The Court stated:  

The Commission has the responsibility of balancing the right of the utility’s 
investors to a fair rate of return against the right of the public that it pay no more 
than the reasonable value of the utility’s services.  While the rates allowed can 
never be so low as to be confiscatory, within this outer boundary, if the rightful 
expectations of the investors are not compatible with those of the consuming 
public, it is the latter which must prevail.  

276 Ill.App.3d at 737, quoting Camelot Utilities Inc. v. Illinois Commerce Comm’n, 51 

Ill.App.3d 10 (1977).  This balance remains a key element in assessing the fairness of rates. 

The EIMA does not eliminate or significantly limit the Commission’s authority within a 

formula rate context; it merely establishes a formula for annually determining rates.  The broader 

Public Utilities Act still requires that the ICC have “general supervision of all public utilities” 

including, 

the manner in which their plants, equipment and other property … are 
managed, conducted and operated, not only with respect to the adequacy, 
security and accommodation afforded by their service but also with 
respect to their compliance with this Act and any other law, with the 
orders of the Commission and with the charter and franchise requirements.  
 

Sheffler, 399 Ill. App. 3d at 60.  Nothing in the new rate legislation changes the General 

Assembly’s dictate that utilities be “effectively and comprehensively regulated.  220 ILCS 5/1-

102.   

The General Assembly clearly intended to condition the massive utility investment on 

providing equally significant benefits to ratepayers.  The strong emphasis placed on utility 

performance, on creating new investment opportunities, and on integrating new grid resources, 

such as distributed generation and net metering, make clear that the ICC has a role to play in 

making sure that this new structure provides benefits to customers.  See, e.g. 220 ILCS 5/8-
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103A; 220 ILCS 5/16-108.6; 20 ILCS 3855/1-56.  Just as with traditional regulation under 

section 9-201 of the PUA, the EIMA does not change the purpose of public utility regulation:  to 

ensure that customers in Illinois receive adequate, efficient, reliable, environmentally safe and 

least-cost public utility services. 220 ILCS 5/1-102(a).  In multiple places, the new act makes 

clear that the lodestars for evaluating cost-effective utility performance are the standards of 

"prudence" and "reasonableness," the same standards the Commission has used for many 

decades in setting utility rates.  ComEd itself is clear that the proposed formula rate tariff and 

process at issue does not allow the ICC to approve a rate that does not meet the standards of 

prudency and reasonableness.  Tr. at 141.  Under the EIMA, however, these standards are 

applied in ways that create new benefits for ComEd.  For example, the combination of pre-

expenditure approvals of Form 1-based cost proposals, followed by post-expenditure 

"reconciliations," reduces regulatory lag and increases revenue certainty.  Tr. At 94-95. 

The ICC now has an opportunity to improve the electric industry's performance in terms 

of both innovation and cost-effectiveness.  The ICC can – and should – take this opportunity to 

induce new cost-effective actions by ComEd, third-party providers, and consumers, all supported 

by consumer dollars and guided by Commission-enforced standards.  To the extent that the 

proposed rates here set the template for going forward, ComEd agrees that it is important for the 

Commission to investigate each element of the formula rate-making mechanism to ensure that 

the Company’s delivery service rates are just and reasonable.  Tr. at 86.  The objective of this 

proceeding, as ComEd acknowledges, is to allow the ICC to evaluate the Company’s formula 

rate proposals and to modify those proposals where necessary to ensure that just and reasonable 

rates are produced.  Tr. At 98. 
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ComEd is required under this new rate option to invest an “estimated” $2.6 billion, above 

average capital spending for 2008-2010, over the next ten years.1  Inherent in any utility 

expenditure are the following risks:  (1) the project will end up more costly than expected; (2) 

the project will be completed later than expected, pushing the benefits further into the future 

(thus reducing its value to those who pay up front); (3) the project will produce fewer benefits 

than expected; (4) the need for the project will disappear, leaving someone -- customers or 

investors -- responsible for the sunk cost; and (5) an alternative solution, ruled out or not known 

initially, turns out to be more cost-effective than the expenditure.  

The new formula rate option exacerbates these risks because it authorizes ComEd to seek 

prudence decisions prior to expenditures, putting the ICC at risk of approving actions without 

having a clear vision and perspective.  The process could draw the Commission into making a 

series of small commitments in the form of annual budgets, leading to upward adjustments as 

costs exceed estimates.  The risk is that this trend will continue until sunk costs pass the "point of 

no return" where it no longer makes economic sense to change course because the incremental 

cost of completing the initial work is less than the total cost of a not-yet started alternative, which 

would have cost less than the total cost of the chosen option.  The first shifted risk is the obvious 

one:  the risk of unlucky business decisions, normally borne by businesses.  The second is less 

obvious but potentially large:  free of the risk of unlucky business decisions, ComEd has less 

reason to be careful and more reason to try things that might not work since either way ComEd 

benefits.  If the investment worked out, it would enter rate base and earn a profit that customers 

would pay, along with receiving the investment’s benefit.  If the investment turned out poorly, 

such as an abandoned plant, it would still enter rate base and earn a profit; the customers would 
                                                 

1 ComEd filed its Infrastructure Investment Plan, described in ComEd Ex. 1.2, on January 6, 2012 
as an informational filing with the utility. 
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pay for the profit but receive no benefit.  However, there are some simple regulatory principles 

the ICC can use to make sure that these risks are minimized in the new formula rate structure. 

 Applying Prudency and Reasonableness in a Formula Rate Structure 
 

Section 16-108.5(c)(1) provides for "the recovery of the utility's actual costs of delivery 

services that are prudently incurred and reasonable in amount consistent with Commission 

practice and law."  Reasonableness is a second screen, reflecting the fact a regulator can disallow 

otherwise prudent costs when the policymakers have determined that the risk of prudent but 

uneconomic actions should fall on ComEd.  ComEd states that under the EIMA, prudency and 

reasonableness is evaluated in two parts, one part being in each reconciliation and one part being 

the projection of the capital spent for the current year.  Tr. at 180.  As ComEd puts it, the ICC 

gets “another bite at the apple” in terms of prudence and reasonableness.  Id. 

To be prudent and reasonable, an expenditure must be the lowest-feasible-cost means of 

achieving a prudent objective, based on the facts known or that could have been known at the 

time of the decision.  Where a specific expenditure is part of a larger project, the prudence of the 

specific expenditure depends on the prudence of the larger picture.  To receive approval of an 

expenditure, therefore, ComEd must prove the prudence of associated projects and show that the 

total cost of that project compares favorably to feasible alternatives.  Absent this demonstration 

of context and comparison, there is a risk of drawing the Commission into an assembly line of 

approvals of input costs and actual costs that obscures the vision needed to determine if the 

projects make economic sense.  The homeowner who hires a bricklayer pays for a stairway, not 

for a series of bricks.  Each brick cost is prudent not in and of itself, but because it contributes 

cost-effectively to a good result.  Paying a bricklayer $500 for a superbly executed set of steps 
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from the ground to the first floor makes no sense if the better solution for a six-story building 

was an elevator.   

Similarly, the Commission must avoid isolating each expenditure approval from its 

associated project by requiring ComEd to provide context for its requests.  No utility project is 

done in isolation.  Each expenditure must be part of a system of generation and transmission 

procurement, distribution operations, and customer behavior that causes supply to meet demand 

cost-effectively.  Without clear plans, there is no context, no way to distinguish a project that 

ComEd seeks to advance its objectives from a project that will address the public's priority needs 

cost effectively.   

The ICC should require each cost proposal to state all costs, and the expected benefits, 
and require the utility to commit to achieving those benefits. 

No dollar expenditure should automatically be considered “prudent” or “reasonable” 

simply because it includes a project or expense category named in the EIMA.  The Commission 

should require ComEd to include all costs, and the expected benefits for proposed investment 

projects.  Utility performance must be judged by its cost-effectiveness relative to alternatives and 

the ICC should "motivate the utility to excel (i.e., operate efficiently) and to penalize the utility 

for poor performance."  A utility request for pre-approval of an action or expenditure should 

include an explanation of the project's total costs and compare those costs to the costs of viable 

alternative solutions.  The utility also should describe all its efforts to cap its vendors' costs.   

These disclosures must be accurate and timely.  Publicly traded companies routinely 

disclose their business risks in any prospectus that accompanies a public bond or stock sale.  

Where the utility proposes that these risks be borne by ratepayers rather than lenders or 

shareholders, the same principles of disclosures should apply -- along with penalties for 

non-disclosure.  Absent this requirement, ratepayer representatives and commission staff have to 
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guess (because they lack the inside information and expertise controlled by the utility, despite 

having paid for them through their rates) about possible negative outcomes.  These guesses are 

then often criticized as "speculative" when they would be unnecessary if the utility disclosed 

them properly. 

The ICC should not approve any project as “prudent” without the necessary 
information on costs and benefits. 

As ComEd explained it, the final rates under the EIMA will include annual adjustments 

for what was actually incurred in a given year, as compared to the projection that was made in 

the previous proceeding.  Tr. at 135-136; 156.  Investment costs might vary from year to year 

because the investment proposed was not made, or it might change in terms of dollars invested or 

size.  Tr. At 157.  As ComEd acknowledges, the $2.6 billion in infrastructure investment might 

include projects which change in size and investment cost from year to year.  Tr. at 158.  The 

prudence and reasonableness of of an investment is evaluated in each reconciliation proceeding.  

Tr. at 157. 

Under a pre-approval utility has an incentive to underestimate its costs to win a finding of 

prudence for a particular option; then, having committed the Commission to this option, 

increasing the recoverable amount later using the "sunk cost" argument noted above; i.e., having 

the Commission compare only the project's remaining prospective costs to the total costs of 

alternative actions, ignoring sunk costs because the Commission would have already committed 

the ratepayers to paying for them.  There is also the converse risk, of the utility over-estimating 

costs, winning approval, and then asserting prudence on completing the project under budget 

when the prudent level might have been even lower.   

With the statutory mandate to make sure rates are based on prudent and reasonable costs, 

the ICC must be careful as it reviews proposed investments not to confuse an “incurred cost” 
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with a “prudent cost.”  The full regulatory infrastructure, including intervenors, the Commission, 

Commission Staff, outside experts, special hearings, testimony, and cross examination, uses a 

prudence review to determine what went wrong, for what reason, and who was responsible.  That 

intensity of effort cannot easily occur at the front end, when the adverse outcomes are only 

possibilities that are easily ignored, downplayed, missed, or dismissed by project proponents as 

"speculative" or oppositional.  Inherent in the pre-approval processes presented by the new 

legislation is the risk that the Commission will grant piecemeal approvals without having clear 

visibility for an entire investment.   

Worsening the visibility problem is the resource and expertise differential between the 

Commission and the utility because the utility's control and mastery of information gives it more 

knowledge about what the risks are and what can go wrong.  Prudence review at the front end, if 

done conscientiously, forces the Commission to assess the wisdom of every action, including the 

probability of harm and the associated cost, a situation which is not realistic.  However, the ICC 

can take steps to minimize the uncertainty in a pre-approval situation, even while acknowledging 

the simple truth that it is expected actual costs will deviate from projected costs (one reason the 

EIMA provides for annual reconciliations).   

Even when "approving" an action, therefore, the Commission should reserve its power to 

determine the prudence of the associated cost when it has full perspective.  Even though this 

proceeding is not a traditional rate-case, the “rates” and “charges” of utility service are at issue.  

The Commission should require ComEd to document particular expenditures, including 

providing a comparative analysis with all relevant alternative expenditures (including a no-

expenditure option), and determine whether the cumulative end result is a decision that a 

“reasonable person would be expected to exercise under the same circumstances encountered by 
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utility management.”  Ill. Power Co. v. Ill. Commerce Comm’n, 790 N.E.2d 377, 383 (5th Dist. 

2003). 

The Act directs the utility to spend an “estimated” $2.6 billion over ten years (above the 

2008-1010 capital spend average).  A utility that fails to spend this amount could lose its formula 

rate.  220 ILCS 5/16-108.5(b) ( “[If] the Commission enters an order finding, after notice and hearing, 

that a participating utility is not satisfying its investment amount commitments described in this 

subsection (b), then the utility shall no longer be eligible to annually update the performance-based 

formula rate tariff pursuant to subsection (d) of this Section.”)  These two factors, taken together, 

create a risk that spending decisions will be influenced more by the statutory figure than the 

customers’ needs.  While some of the $2.6 billion is to upgrade existing assets, some of the 

spending will go to new infrastructure.  But the need for new infrastructure depends in part on 

customers’ consumption patterns.  A key method for changing customers’ consumption patterns 

is the introduction and acceptance of dynamic rates and associated rate structures, which can 

reduce the need for physical plant.   

To avoid piecemeal approvals of ComEd's costs, the Commission should require the 
utility to connect those costs to projects that promise long-term benefits for ComEd’s 
customers. 

Where the utility seeks to justify an expenditure proposal based on benefits it predicts, 

and it controls the information supporting its prediction, it must commit to those benefits if it 

also wants the profit.  Conversely, the pre-approved cost recovery must be subject to refund to 

the extent the asserted benefits do not arrive.  This principle flows from two other principles:  (a) 

the utility's informational advantage makes it best able to assess risk; and (b) an investment 

lacking shareholder support is unlikely to be prudent.  Although the General Assembly has 

identified some expenditure categories as beneficial (e.g., underground residential cable 
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injection), the utility remains obligated to demonstrate the specific expenditures are beneficial, 

since the ICC is required to find each expenditure “prudent” and “reasonable.”  

The Commission can find the necessary context for each particular expenditure within the 

EIMA’s specific investment requirements.  The legislation makes clear the General Assembly 

expects a performance-based formula rate structure to result in long-term system improvements.  

As such, the ICC can begin by evaluating expenditures against the goals delineated in the statute, 

and ensuring that each expenditure is an investment in system improvement rather than an 

individual action designed to spend $2.6 billion and create two thousand jobs.  The question is 

not "How do we spend this large amount of money?" but "What do we need to achieve, and how 

do we get the necessary work done cost-effectively?"  To align the statutory spending limit and 

job creation goal with the goal of best performance at lowest feasible cost, the Commission must 

guide the utility's long-term planning.  The Act provides a path: 

Within 60 days after filing a tariff under subsection (c) of this Section, a 
participating utility shall submit to the Commission its plan, including scope, 
schedule, and staffing, for satisfying its infrastructure investment program 
commitments pursuant to this subsection (b).  The submitted plan shall include a 
schedule and staffing plan for the next calendar year. 

220 ILCS 5/16-108.5(b).  The Commission should require two distinct, but linked plans:  

a long-term plan ("for satisfying its infrastructure investment program commitments 

pursuant to this subsection (b)") and a one-year plan (the "schedule and staffing plan for 

the next calendar year").  The Commission also should create a process for reviewing 

these plans, with the long-term plan guiding annual expenditures, and evaluating the one-

year plan as an annual guide to adjustments necessary from year-to-year to meet long-

term goals. 

The EIMA requires ComEd to file an infrastructure improvement plan, ComEd Ex. 1.2, 

which the ICC can use to evaluate potential project expenditures.  A credible long-term plan 
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evaluates the full range of alternatives necessary and available to serve consumer needs reliably 

at the lowest system cost over the time the plan will be in place.  It has criteria that are 

measurable and a process for taking those measurements and adjusting goals accordingly.  Each 

major utility expenditure should be consistent with the plan, unless there is good reason for the 

deviation (in which case the plan itself will require change).  In conducting this process, the 

Commission can distinguish between expenditures for new major projects, such as smart grid, 

and expenditures for maintenance, repairs, and replacement or modernization of existing plant.  

As an example, consider the 2008 order of the Connecticut Department of Public Utility Control 

(“DPUC”), which illustrates how utility regulators can require water utilities to approach the 

asset management challenge.  In that order, the DPUC stated that before allowing a utility to 

recover costs through an infrastructure surcharge  

"it will require that prudent engineering and objectively determined system needs 
be considered that will benefit reliability of service to customers at reasonable 
rates and insure that companies do not become overly aggressive in prematurely 
investing in main renewal or other projects of questionable benefit." 

DPUC Review and Investigation of the Requirements for Implementation of a Water 
Infrastructure and Conservation Adjustment, Docket No. 07-09-09, 264 PUR 4th 441 (April 30, 
2008). 

Evaluating Proposed Projects Within the Formula Rate Structure  

Any approval of an action or a cost rests on assumptions about facts, comparing the 

predicted costs of the chosen alternative to the rejected alternatives.  Facts can change.  The 

Commission and the utility must be ready to recognize change, acknowledge past error and shift 

to the best alternative.  Absent careful timing of Commission proceedings, there is risk that the 

utility will commit to, and the Commission will approve, major capital expenditures before 

consumers have made the rate-induced behavior changes that would obviate the expenditures.  

Those capital expenditures, once sunk (and if prudent and reasonable), would become the 
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ratepayers' responsibility even if their demand drops.  If customers then have to bear those costs 

regardless of their usage change, they will have less incentive to make behavior changes which 

would benefit them and the overall system.   

Utility proposals for project approvals therefore should include a schedule for periodic, 

objective re-evaluations that offer opportunities for competitive alternatives to emerge. For 

example, initiating a proceeding now to find the best dynamic rate practices will help avoid 

unnecessary expenditures later.  In the meantime, the Commission should distinguish between 

those elements of the capital expenditures that must occur regardless of changes in consumption 

patterns (such as repairs to facilities that will be needed under any plausible demand pattern) and 

those capital expenditures that rate design changes might help avoid.  The former category 

should proceed; the latter category should await a Commission investigation into rate-design 

changes and their potential.  The Commission should require the utility to address whether or not 

it has considered the impact of new rates or new customer behavior on its planned capital 

investment.  

For every significant action or expenditure undertaken, the utility should find the best 

performer.  If the utility's interest in its profit discourages it from finding alternative suppliers, 

the utility becomes its customers’ adversary rather than their privileged supplier.  While it is not 

the Commission's role to dictate what contractors and subcontractors the utility should use, it is 

the Commission's role to base cost recovery on the standards of prudence and reasonableness, 

which imply using the most cost effective means.  The utility therefore has the burden of proving 

that its proposed costs are based on the costs of the most effective alternative.  

The Commission should require ComEd to provide all information the Commission 

needs to determine that ComEd’s proposed alternative is the best alternative available.  ComEd’s 
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Form 1 data and any associated workpapers are only a fraction of that necessary information.  

The Commission also must require ComEd to provide data on how the best performing utilities 

carry out similar actions and how the utility intends to replicate those actions.  ComEd’s 

statutory burden of proving prudence and reasonableness requires no less, because this is the 

information logically necessary to prove those standards.  In the past, the burden has been on 

intervenors to contest the utility's prudence and develop all this information.  It is no secret that 

the resource differential between intervenors and utility risks an incomplete record on this type 

of information.  Making ComEd responsible for presenting this information will help reduce that 

information gap.   

The ICC Should Maintain the General Assembly’s Focus on Utility Performance 

The role of the Commission is then to make sure that its regulatory actions are focused on 

aligning private behavior with the public interest, including identifying the best possibilities for 

new products, services, provides and technologies for the ICC to encourage.  If the 

Commission’s dominant focus becomes utility-initiated proceedings on input cost and actual 

cost, the ICC will miss the opportunities to focus on performance, especially utility actions and 

regulatory actions that will help citizens learn new ways to reduce their dependence on expensive 

energy.  The Commission can lead the process by continuously defining and enforcing the 

standards of prudence and reasonableness, by establishing procedures that condition cost 

recovery on ComEd’s achieving those standards and by remaining alert to discovering which 

aspects of the Act are serving its intended purposes and which are undermining those purposes 

by evaluating whether or not: 

• ComEd has achieved new levels of performance in customer service at higher levels 

of cost-effectiveness;  
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• New opportunities have arisen for customer investment in energy efficiency and 

demand response technologies; 

• Customer have received timely and useful information on how to manage their energy 

costs and consumption; 

• Customer have enrolled in new rate programs that offer customer savings; and 

• ComEd’s investments are proven cost-effective over the ten years of infrastructure 

investments, both in usual general plant and new smart grid technologies. 

The Commission should place a strong emphasis on utility performance by setting standards that 

provide maximum customer benefits.  Doing so would fulfill the Act’s intended purpose of 

modernizing the State’s electric grid while promoting only prudent utility spending that has 

substantial benefits for both the utility and its ratepayers.  220 ILCS 5/16-108.5(a).   

III. RATE BASE 
A. Overview 

 
Based on his review of the Company’s testimony, on the discovery that has been 

conducted, on publicly available information, and on his experience in the area of regulatory 

accounting, policy, and revenue requirement determination, CUB witness Ralph C. Smith 

recommended the following adjustments be made to ComEd’s proposed jurisdictional rate base: 
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C. POTENTIALLY CONTESTED ISSUES 
1. Average Year or End of year Rate Base (see also VIII.C.1) 

 
Section VIII.C.1 below explains that the correct calculation of rate base in ComEd’s 

reconciliation filing should use average year, rather than end of year rate base.  

2. Plant-in-Service 
b) 2010 General and Intangible Plant Functionalization 

    (1) Methodologies 
 

ComEd proposes to modify its allocation approach with respect to general and intangible 

(“G&I”) plant.  It is inappropriate, and inconsistent with the Commission’s Order in 10-0467, for 

ComEd to use a jurisdictional allocation of G&I plant.  CUB Ex. 1.0 at 22-25, CUB Ex. 3.0 at 

35-39.  Doing so significantly and improperly increases the Company’s rate base by $18.197 

million.   

In Docket No. 10-0467, ComEd’s last rate case, ComEd proposed to switch from a set of 

generic functional allocators to a single generic functional allocator based on Wages and Salaries 

for certain accounts.  For other G&I accounts ComEd proposed to replace the direct assignment 

methodology with a generic functional Wages and Salaries allocator. Both proposals were 

rejected by the Commission in that case.  ICC Docket 10-0467, Final Order at 41-42.  There, the 

Effect of CUB Adjustments to Rate Base Schedule
 Rate Base 

Impact 

Estimated 
Revenue 

Requirement 
Impact

Cash Working Capital for Operating Expense - Lead/Lag Study Corrections B-1 (45,752)            (6,166)$        
Remove Capitalized Restricted Stock from CWIP/Accumulated Depreciation B-2 (787)                 (106)$           
Reallocation of General and Intangible Plant - Jurisdictional B-3 (18,197)            (2,452)$        
Capitalized Miscellaneous Disallowances B-4 (492)                 (66)$             
Adjustment for Three Years of Illinois Distribution Tax Credits Recorded in 2010 B-5 3,131               422$             
Adjustment to Capitalized AIP -From 112.2% to 102.9% and 100% of Target B-6 1,905               257$             
Miscellaneous Jurisdicitional ADIT Components B-7 (42,883)            (5,779)$        
Other Cash Working Capital Adjustments B-8 (14,281)            (1,925)$        
Reserves for Accrued Vacation and Accrued Incentive, Net of Related ADIT B-9 (43,913)            (5,918)$        
Jurisdictional ADIT on Bad Debt Reserve B-10 (19,440)            (2,620)$        
Estimated ADIT Impact from Tax Over Book Depreciation on 2011 Distribution Plant Additions B-11 (201,742)          (27,187)$       
Treat Supplemental Employee Retirement Plan ADIT as a Net Pension Asset Component B-12 (5,067)              (683)$           
Total CUB Adjustments to Rate Base (387,517)$        (52,223)$       
Rate Base per Company's Filing B 6,647,180$       
CUB Adjusted Rate Base B 6,259,663$       
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Company argued that using the new allocation method was inconsequential, but the Commission 

disagreed and stated that $15.4 million was not a trivial amount.  Id. at 42.  The Commission 

held that ComEd proffered no reason to justify imposing this additional cost upon ratepayers.  Id. 

Here, ComEd proposes that direct assignment be used for Communication Equipment, 

the largest component of G&I Plant, and a Wages and Salaries allocator for the remainder.  The 

effect of ComEd’s proposal, like the effect if the proposal the Commission rejected in Docket 

10-0467, is to shift costs into the jurisdictional revenue requirement for electric distribution 

service.  ComEd’s primary argument for changing methodologies is that the wages and salaries 

allocator is used by FERC in the determination of the transmission rate, and doing so here would 

result in “consistency between jurisdictions,” would be simpler, and would ensure that costs are 

neither over- nor under-recovered.  ComEd Ex. 2.0 at 29-30.  ComEd acknowledged that the 

FERC and the Commission each establish their own policies. ComEd Response to AG 10.01, 

included in CUB Ex. 3.1.  In a data request response, ComEd cited the two FERC 

Opinion/Orders upon which it relies for its proposed change, which are FERC decisions dated 

August 3, 1978 and July 29, 1988.  Id.  Clearly, those dated FERC decisions were public 

knowledge before Docket No. 10-0467, and do not present any change that has arisen since the 

Commission’s decision in that case which would justify substantially increasing the distribution 

revenue requirement under the Formula Rate Plan.  ComEd witness Ms. Houtsma admits that 

ComEd made the same proposals in their 2010 rate case, though she claimed the record was 

“incomplete.”  ComEd Ex. 12.0 at 29. 

ComEd has the burden of proof to demonstrate that its proposed jurisdictional allocation 

of cost is reasonable.  220 ILCS 5/9-201(c).  The Commission should not be fooled by ComEd’s 

attempt to shift that burden of proof by simply arguing that its approach “aligns methodologies” 
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of FERC and the ICC and that it is up to Staff and intervenors to challenge that notion.  ComEd 

Pre-Trial Memorandum at 13.   ComEd has not, as it claims, made even a prima facie case that 

the ICC should make the change proposed, because its primary argument (alignment of 

methodologies) is not persuasive.  ComEd’s argument boils down to an assertion that it made its 

prima facie case because the Commission must ensure that all costs not recovered in FERC rates 

are recovered here.  See ComEd Pre-Trial Memorandum at 14, discussing “trapped” costs.  

However, ComEd’s argument is fallacy.  ComEd could provide no authority stating that the 

Commission is obliged to evaluate cost recovery in another jurisdiction to ensure that, between 

that jurisdiction and this one, each cost is fully recovered. 

Staff witness Mr. Rukosuev and AG/AARP witness Mr. Brosch also opposed ComEd’s 

proposed change in allocation methodology.  Mr. Smith’s recommendation, along with that of 

Staff and AG/AARP, is consistent with the Commission’s findings and final order in 10-0467, 

and his testimony explains why that approach continues to be appropriate.  Mr. Smith 

recommends that ComEd's proposed jurisdictional rate base should be reduced by $17.7 million 

and depreciation expense should be reduced by $492,000.   

   c) 2011 Plant Additions 
  
 CUB did not file testimony contesting ComEd’s proposed level of 2011 plant additions, 

but notes that the Company has included a forecasted level of those additions in its rate base.  

Section III.C.5.a below discusses Mr. Smith’s adjustment to the Company’s Accumulated 

Deferred Income Taxes consistent with the inclusion of 2011 forecasted plant additions. 

d) Derivative:  Restricted Stock 
  
 ComEd’s rate base should be adjusted to remove the capitalized restricted stock from 

Construction Work in Progress/Accumulation, reducing ComEd’s rate base by $787,000.  As 
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discussed below in Section V.C.1.b and consistent with the Commission’s Order in Docket 10-

0467, costs of restricted stock are related to the performance of ComEd’s parent company and 

should be borne by shareholders,  This adjustment is related to the adjustment in Section 

V.C.1.b. 

e) Derivative:  Incentive Compensation 
 ComEd’s rate base should be adjusted to remove from ComEd’s rate base the capitalized 

portion of 2010 Annual Incentive Plan cost that was capitalized in excess of 100 percent of the 

target level.  This is related to the adjustment in Section V.C.1.c below. 

   f) Derivative:  Perquisites and Awards 

 ComEd’s rate base should be adjusted to remove capitalized Other Stock Awards and 

Perquisites of $40,000, Retention Awards cost of $427,000, and 50% of Performance Award, 

amounting to $25,000, totaling capitalized miscellaneous disallowances of $492,000.  This 

adjustment is related to the adjustment in Section V.C.1.d below. 

4. Cash Working Capital Issues 

 ComEd’s calculation of its cash working capital (“CWC”) is flawed in several areas, and 

is based on a deficient lead/lag study.  Mr. Smith found that after making necessary adjustments 

to ComEd’s proposed CWC requirement ComEd actually has a negative cash working capital 

requirement.  CUB Ex. 1.0 at 28.  In other words, customers and other non-investor sources are 

essentially supplying the funds used for the day-to-day operations of the Company before the 

Company is paying for the cash expenditures.  This net source of non-investor supplied funds 

should be reflected in the determination of jurisdictional rate base.   

Mr. Smith, along with Staff and other intervenor witnesses, identified several components 

of the CWC calculation where ComEd did not appropriately reflect Commission-Ordered 

adjustments from its Docket 10-0467.  Id. at 15-16.  Other areas are calculated arbitrarily, 
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increasing the Company’s supposed CWC requirement.  Each area of concern identified by Mr. 

Smith is addressed below. 

a) Revenue Collections Lag 
 
 ComEd proposes an excessive revenue collection lag, resulting from the arbitrary 

collection method employed by the utility which fails to account for and fully remove amounts 

carried in Accounts Receivable that become uncollectible.  CUB Ex. 1.0 at 31-33; CUB Ex. 3.0 

at 8-11.  ComEd collects cash only from customers who pay their bills.  No cash is collected 

from customers who do not pay their bills.  Thus, the revenue collection lag should be computed 

only on the collectible portion of Accounts Receivable that becomes actual cash payments.  On 

its balance sheet, Accounts Receivable is a current asset; however, that account has an offset, or 

contra account, which is the Accumulated Provision for Uncollectible Accounts Receivable.  

ComEd failed to deduct that Accumulated Provision for Uncollectible Accounts from its 

Accounts Receivable in its calculation of the revenue collection lag.  That failure significantly 

overstates the collection lag.  This can be corrected by adjusting the collection lag to exclude 

uncollectible balances.  Mr. Smith calculated an appropriate Revenue Collections Lag, and found 

that ComEd’s calculation should be reduced by approximately 4.5 days.  CUB Ex. 1.0 at 32. 

 To support its proposed collection lag of 32.34 days, ComEd cites the collection lags that 

were used by other Illinois utilities.  See, e.g., ComEd Ex. 16.0 at lines 185-191.   However, 

those should not be used as a frame of reference because they might suffer from the same 

deficiencies that ComEd’s collection lag does, i.e., of overestimating the collection lag by failing 

to remove the impact of uncollectible accounts.  ComEd has not demonstrated that the collection 

lags of those other utilities were subjected to a similar level of challenge, analysis, and regulatory 

scrutiny.   
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 On cross-examination, ComEd attempted to justify its inclusion of uncollectible balances 

in its CWC calculation by noting that ComEd does not collect interest on those balances and 

collects only the principal.  Tr. at 689-92.  Mr. Smith explained that customers who pay their 

bills are compensating ComEd for its uncollected balances.  Tr. at 691.   Even if interest on those 

balances is not computed, ComEd has not justified including uncollectible amounts in its CWC 

calculation.  ComEd presented no measurement or calculation to demonstrate that the interest on 

its uncollectible balances is equal to or greater than the amount it will recover if its flawed CWC 

calculation is adopted. 

 In response to a data request (attached to CUB Ex. 3.1) AG 10.13, ComEd re-calculated 

the revenue collection lag adjusting for uncollectible factors.  That resulted in a more reasonable 

collection lag and a revised total revenue lag.  The difference between the collection lag in the 

data request response and ComEd’s proposal in this case is a reduction in the collection lag of 

5.17 days.  The use of those results would be one way of addressing the concerns with ComEd’s 

excessive collection lag in the current case.  The calculation proposed by Mr. Smith in his direct 

testimony is another reasonable approach to calculating the revenue collection lag.  CUB Ex. 1.0 

at 32.   

b) Pass-Through Taxes 
 
 In Docket 10-0467, the Commission required adjustments to the calculated of CWC 

related to the Energy Assistance Charges/Renewable Energy (“EAC/REC”) pass-through tax as 

well as the Gross Receipts/Municipal Utility (“GRT/MUT”) pass-through tax.  ComEd opposes 

making those adjustments, although it admits that its position is not consistent with the Final 

Order in 10-0467.  ComEd Ex. 16.0 at 14.  As a result, ComEd failed to reflect the 

Commission’s ordered adjustments for EAC/REC revenue lead days and expense lead days, and 
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GRT/MUT revenue lag days.  CUB Ex. 1.0 at 16-20, CUB Ex. 3.0 at 2-5.  Mr. Smith therefore 

proposed adjustments to ComEd’s proposed CWC requirement to correct for those mistakes.   

 With respect to the EAC/REC pass through tax, the manner and collection of this item are 

different from other revenue of the Company and the CWC requirement should reflect that.  The 

statute governing the Energy Charges/Renewable Energy pass-through tax provides that a public 

utility engaged in the delivery of electricity shall assess each of its customer accounts a monthly 

charge. The utility shall remit all moneys received as payment to the Illinois Department of 

Revenue by the 20th day of the month following the month of collection. Based on this 

provision, the Company has the use of these moneys for a full 20 days after the month of 

collection. The lag is thus appropriately determined by totaling the midpoint of the month in 

which the receipts were collected (15.21 days by the Company's calculation), and adding 20 days 

of the month after collection occurred. This results in 35.21 expense lead days. There is no 

revenue lag because the Company did not provide any service in connection with this pass 

through tax. Consequently, the net lag is 35.21 days.  ComEd used 30.05 expense lead days and 

51.25 revenue lag days in calculating the CWC. 

 Mr. Smith’s position is consistent with the Commission’s Final Order in 10-0467, which 

states that: 

For the EAC/REC tax, the utility shall remit all moneys received as 
payment to the Illinois Department of Revenue by the 20th day of 
the month following the month of collection....  The Commission 
concludes that the CWC calculation...should reflect zero revenue 
lag days and 35.21 expense lead days for EAC/REC pass-through 
taxes.... 

ICC Docket 10-0467 Final Order at 48. 

 ComEd also miscalculated the CWC requirement related to the GRT/MUT pass through 

tax.  The Company used 51.25 revenue lag days for this item; zero revenue lag days should be 
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used because the Company did not provide any service in connection with this pass through tax.  

The Commission found, in Docket 10-0467: 

Under the GRT/MUT tax, this ordinance requires ComEd to file a 
monthly tax return to accompany the remittance of such taxes, due 
by the last day of the month following the month during which 
such tax is collected....  The Commission concludes that the CWC 
calculation for GRT/MUT pass-through taxes should reflect zero 
revenue lag days.... 

ICC Docket 10-0467 Final Order at 48. 

 Staff witness Kahle, AG/AARP witness Mr. Brosch, and IIEC witness Mr. Gorman made 

recommendations similar to those of Mr. Smith.   

c) Intercompany Billing Lead 
 

 As the Commission found in 10-0467, the timing of payments to affiliates is within the 

Company’s discretion.  However, ComEd calculated its CWC requirement as if it remits 

payment to affiliates on or around the 15th of the month following the provision of service.  Mr. 

Smith’s proposal to add 15 days to the Company’s intercompany billings, to reflect payment 

within 30 days of invoice instead of 15 days, is reasonable and is consistent with the approach 

approved by Commission for the intercompany expense payment lead in Docket 10-0467.  Staff 

witness Kahle made this same proposal, and AG/AARP witness Mr. Brosch made a similar 

adjustment. 

d) Employee Benefits – Pension and OPEB Lead 
 

 Though ComEd applied a zero expense lead for pension and other post-employment 

benefits (“OPEB”), it conducted no separate measurement of the cash flows and no other 

analysis, workpapers or projections supportive of the zero lead days.  CUB Ex. 3.0 at 7.  ComEd 

claimed it did so since these amounts are already included in rate base or earning a return.  Id.  

ComEd also effectively applied its proposed revenue lag of 51.25 days to this item, creating a 
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CWC requirement of $15.836 million which should be removed.  Id.  AG/AARP witness Mr. 

Brosch also proposed an adjustment.  As the party with the burden of proof, ComEd must 

provide a reasonable explanation for every aspect of its CWC requirement.  Since the Company 

conducted no analysis to accurately measure this item, it instead relied on simply decrying the 

positions of other parties.  See ComEd Ex. 16.0 at 25-26.  That cannot justify recovery, and the 

CWC should be adjusted accordingly. 

e) Accounts Payable Related to CWIP 
 

 ComEd inappropriately applied its expense lead days applicable to “Other O&M 

expense” to an Accounts Payable balance associated with CWIP.  Both Accounts Payable and 

CWIP are balance sheet accounts.  Mr. Smith explained that it does not make sense to apply an 

expense lead to a balance sheet account, Accounts Payable, as ComEd did.  CUB Ex. 1.0 at 30-

31; CUB Ex. 3.0 at 7-8.  ComEd quantified an Accounts Payable balance believed to be 

associated with the non-investor provided funding of CWIP that is included in rate base.  As Mr. 

Smith explained, this Accounts Payable balance related to CWIP should be directly included in 

the CWC calculation since it is the best indicator of how much of the Company’s CWIP balance 

has not been funded in cash and is being funded by ComEd’s vendors.  Therefore, the Accounts 

Payable balance associated with CWIP should be deducted directly in the determination of the 

CWC requirement because that represents the amount of non-investor supplied funds that are 

associated with CWIP.  AG/AARP witness Mr. Brosch made the same proposal as Mr. Smith. 

5. Accumulated Deferred Income Taxes 
  
 ComEd greatly underestimated the Accumulated Deferred Income Taxes (“ADIT”) 

deduction from rate bases.  If left uncorrected, ratepayers will pay unnecessarily high rates from 

the time these rates are set until the first reconciliation case.  Because the inclusion of more 
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ADIT equates to a lower overall revenue requirement, the Commission should take care that 

these calculations are as accurate as possible to protect ratepayers.  

a) 2011 Plant Additions 
 

 While ComEd proposes to include 2011 plant additions in rates, it chooses to ignore the 

related substantial amounts of ADIT resulting from the 2011 bonus federal income tax 

depreciation at this time and only recognize that ADIT in the reconciliation phase.  Mr. Smith, 

along with AG/AARP witness Mr. Effron, IIEC witness Mr. Gorman, recommend including the 

ADIT on 2011 plant additions, for the difference between book and tax depreciation.  CUB Ex. 

1.0 at 36-37, CUB Ex. 3.0 at 30-33.  Because the tax law provides for the opportunity for 100 

percent bonus tax depreciation on qualifying assets, this is a significant omission that, if not 

adjusted, will overstate rate base in the first case setting ComEd’s formula rates.  This should be 

recognized now in order to help minimize the amount of 2011 over-collection that would likely 

result if this large impact is ignored now and only reflected in the 2011 reconciliation case.   

ComEd acknowledges that adding the ADIT for the 2011 plant additions would make the 

rate base for this item closer to the actual 2011 rate base, but argues against its inclusion because 

it ignores other changes in 2011 ADIT and because the 2011 reconciliation will capture the 

difference between 2011 ADIT and ADIT approved in this docket.  ComEd Pre-Trial 

Memorandum at 23.  These arguments are flawed.  First, calculation of ADIT for the 2011 plant 

additions is necessary for consistency – while ComEd argues that it ignores other changes in 

2011 ADIT, so does ComEd’s proposal to include only certain changes (2011 plant additions but 

no 2011 ADIT).  ComEd’s argument that the adjustment is unnecessary because the 2011 will 

capture the actual amount is also improper – ComEd’s ratepayers should not pay more than 

necessary between now and the reconciliation. 
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Initially, Mr. Smith estimated the 2011 ADIT for the difference between book and tax 

depreciation and made a “placeholder adjustment.”  He explained that the final amount of 2011 

tax depreciation would not likely be known until ComEd files its income tax returns for tax year 

2011, but that since it is now 2012, ComEd should have a reasonably accurate estimate of this 

impact.  On cross-examination, ComEd witness Mr. Fruehe confirmed that the estimated grand 

total of jurisdictional ADIT that ComEd calculated on the 2011 distribution plant additions is 

$290.5 million.  Tr. at 205; CUB Cross Ex. 1.  Mr. Smith’s placeholder adjustment should be 

amended to reflect that estimate.  $290.5 million is a significant sum which will have a material 

impact on rates, and the Commission should not require ratepayers to pay that amount 

unnecessarily in rates until new rates are set following the Company’s 2011 reconciliation.  

b) Bad Debt Reserve 
 

 This item of ADIT should follow the allocation of bad debt expenses.  CUB Ex. 1.0 at 

35-36, CUB Ex. 3.0 at 15.  ComEd proposes to jurisdictionally allocate the ADIT on bad debt 

reserve differently from the jurisdictional allocation of bad debt expense.  Using the appropriate 

method of allocation reduces ComEd’s proposed rate base by $19.4 million.  AG/AARP witness 

Mr. Effron and Staff witness Mr. Bridal also proposed adjustments for this item. 

c) Vacation Pay 
 

 This item is related to an adjustment discussed in Section III.C.6.a below.  In that 

adjustment, Mr. Smith addressed how the reserve for accrued vacation pay, which ComEd did 

not reflect in its determination of cash working capital, should be reflected as offsets to rate base 

for non-investor provided capital.  In conjunction with that adjustment, Mr. Smith also 

recommended restoring the related ADIT in account 190 for this item.   
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d) Incentive Pay 
 

 This item is related to an adjustment in Section III.C.6.b below (discussed in depth in 

III.C.6.a).  In that adjustment, Mr. Smith addressed how the reserve for incentive pay, which 

ComEd did not reflect in its determination of cash working capital, should be reflected as offsets 

to rate base for non-investor provided capital.  In conjunction with that adjustment, Mr. Smith 

also recommended restoring the related ADIT in account 190 for this item.   

e) FIN 47 
 

 This item should be treated consistently with the ratemaking treatment applied in 

ComEd’s last rate case.  CUB Ex. 1.0 at 27.  ComEd asserts that to do so would be “one-sided,” 

because ComEd included the ADIT associated with holiday pay, thereby reducing rate base, 

even though that was also inconsistent with the ratemaking treatment in 10-0467.  ComEd Pre-

Trial Memorandum at 25.  ComEd cannot sincerely make such an argument – ComEd itself has 

cherry-picked which adjustments it claims should be approved because they are consistent with 

the last rate case (e.g., CWC lead/lag study methodology using mid-points in collections lag, see 

ComEd Pre-Trial Memorandum at 21-22) and which adjustments it proposes to treat differently 

here (e.g., calculation of pass-through taxes in CWC, see ComEd Pre-Trial Memorandum at 22).  

Mr. Smith consistently proposes treating adjustments the same as they were treated in 10-0467, 

or provides a thorough, well-reasoned explanation for doing otherwise.  FIN 47 is yet another 

example of the Company attempting to shift the burden of proof to intervenors rather than 

making a credible case of its own.   

6. Operative Reserves 
a) Accrued Vacation Pay 

 
 Because ComEd did not specifically recognize the lag in payment for accrued vacation 

pay and accrued incentive pay in the calculation of CWC, the accrued liability for these items 
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should be included in operating reserves.  CUB Ex. 1.0 at 34-35, CUB Ex. 3.0 at 13-14.  The 

liability for vacation pay represents vacation pay accrued in excess of what actually has been 

paid.  As employees used their vacation time in subsequent years, the vacation pay accrual is 

effectively disbursed.   

Annual incentive plan awards accrued during the year are paid out to employees mid-

February of the succeeding year.  Long term incentive plan is paid out in thirds over three years.  

These payment lags create a source of non-investor supplied funds that are not recognized in the 

cash working capital calculation.   

The payment of vacations and incentive compensation is considerably longer than the lag 

associated with the payroll that has been reflected in the lead-lag study.  Therefore, deducting the 

related accrued liability balances for these items from rate base, net of the related ADIT, is an 

appropriate way of reflecting these sources of non-investor supplied capital.   

 ComEd argues that the ADIT-debit balances for the income tax effects of accrued 

vacation and accrued incentive pay should be added to rate base, but that the operating reserves 

for these items, which produced those ADIT-debit balances, should be ignored.  Those positions 

are patently inconsistent.  Either the reserves should be deducted from rate base or the related 

ADIT-debit balances should be removed.  Of these two alternatives, for the consistent rate base 

treatment of the reserve and the related ADIT impacts, the preferable approach is to reflect the 

reserves as a reduction to rate base.  This is preferable because they represent a source of non-

investor supplied capital that would not otherwise be adequately recognized for ratemaking 

purposes.  That leaves the related ADIT-debit balances in rate base for consistency.  AG/AARP 

witness Mr. Effron also recognized this inconsistency and advocated for this approach. 

 
 



30 
 

b) Accrued Incentive Pay 
 
 This item was addressed in Section IV.C.6.b immediately above, as the same arguments 

apply to both adjustments. 

 
V. OPERATING EXPENSES 

B. Potentially Uncontested Issues 
6. Administrative and General Expenses 

d) Sporting Event Activities 
 
 ComEd initially proposed to pass on to ratepayers $57,000 of expenses related to sporting 

events, suits, and corporate sponsorship of sporting teams.  Mr. Smith recommended removing 

that expense, consistent with the Final Order in 10-0467 and because this expense is not 

necessary for the provision of utility service.  CUB Ex. 1.0 at 39-40.  Staff witness Tolsdorf 

made a similar recommendation, and ComEd accepted his recommendation.  

e) Outside Services 
 
 ComEd initially proposed to recover costs of legal fees related to an IRS dispute 

associated with the gain on the sale of its fossil generating units.  CUB Ex. 1.0 at 46-47.  This 

was apparently mistakenly included by ComEd in its formula rate plan, and was removed in the 

Company’s last rate case as well.  ComEd agreed to remove these costs in their rebuttal revenue 

requirement. 

g) Photovoltaic Pilot Costs 
 
 ComEd initially proposed to recover $580,000 for the recovery of costs related to the 

Photovoltaic Pilot, which was canceled in 2010.  CUB Ex. 1.0 at 47-48.  In ComEd’s last rate 

case, 10-0467, Staff witness Tolsdorf recommended removing this expense, and the Commission 

adopted his proposal.  ICC Docket 10-0467 Final Order at 119.  On rebuttal, ComEd accepted 

Mr. Smith’s adjustment to remove this expense from the current case. 
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8. Pension Asset Funding – SERP ADIT 

 In Docket 10-0467, a carrying cost for ComEd’s pension asset was provided at a long-

term debt cost rate.  CUB Ex. 1.0 at 38.  In this case, ComEd included a rate base addidition for 

SERP related to ADIT in account 190.  Mr. Smith, along with AG/AARP witness Mr. Effron, 

recommended that this ADIT amount should be included in the pension funding cost calculation, 

rather than in jurisdictional rate base.  ComEd agreed with this recommendation and updated its 

schedules on rebuttal.  

C. Potentially Contested Issues 
1. Administrative and General Expenses 

b) Restricted Stock 
 
 Restricted Stock is a form of incentive compensation.  It is well-established by the 

Commission that the Company can recover those incentive compensation costs that are 

reasonable, related to utility services, and of benefit to ratepayers or utility service.  ICC Docket 

No. 07-0566, Final Order at 61.  Only when a tangible benefit to ratepayers can be shown, or 

specific dollar savings calculated, should incentive compensation be recovered from ratepayers.  

ICC Docket No. 04-0779, Final Order at 44, ICC Docket No. 01-0432 Final Order at 42-43.  The 

Company has filed to identify tangible ratepayer benefits for its Key Manager Restricted Stock 

program. 

 The Act at Section 16-108.5(c)(4)(A) provides, subject to a determination of prudence 

and reasonableness consistent with Commission practice and law, for the following: 

[R]ecovery of incentive compensation expense that is based on 
the achievement of operational metrics, including metrics related 
to budget controls, outage duration and frequency, safety, 
customer service, efficiency and productivity, and environmental 
compliance.  Incentive compensation that is based on net income 
or an affiliate’s earnings per share shall not be recoverable under 
the performance-based formula rate. 
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220 ILCS 5/16-108.5(c)(4)(A).  In summary, the incentive compensation must be reasonable and 

consistent with Commission practice.  Additionally, nothing in Section 16-108.5(c)(4)(A) 

justifies charging ratepayers for additional incentive compensation increases that result from 

unilateral decisions by Company management to significantly increase the otherwise  applicable 

Net Income Limiter features of the incentive compensation plan that would have limited the 

2010 payouts. 

 ComEd claims that this program is not an incentive compensation program as a way of 

circumventing the Commission practice of requiring ratepayer benefits.  Even if the program is 

“deferred” compensation, its purpose is the same as that of any other incentive compensation 

program, and it should be evaluated by the same standards.  Mr. Smith, along with Staff witness 

Mr. Ebrey and AG/AARP witness Mr. Brosch, explained that 100% disallowance of this cost is 

appropriate. 

When asked, ComEd did not provide any metrics that were used to determine when and 

in what amounts restricted stock is awarded.  Tr. at 702.   However, Mr. Smith explained that, 

based on the program summary provided in Docket 10-0467, the 2010 Key Manager Restricted 

Stock Award Program was restricted to directors, managers and select other employees.  Awards 

under the program are generally paid in shares of Exelon (ComEd’s parent company) stock.   

Restricted stock costs are related to the performance of the parent company’s stock and 

the dividends paid on such stock.  CUB Ex. 1.0 at 43-46; CUB Ex. 3.0 at 15-18.  Compensation 

in the form of stock, including restricted stock, generally aligns the interests of the recipients 

with those of shareholders, and facilitates the objective of maximizing shareholder value.  The 

purpose of the plan is to further the financial and operational success of Exelon.  Improving the 



33 
 

performance of Exelon does not offer the benefit to ComEd customers required to include these 

costs in rates.  As such, these costs should be borne by shareholders, not ratepayers. 

 In the Commission’s Final Order in Docket 10-0467, the Commission disallowed this 

cost, acknowledging that the Company’s explanation of the “benefit” ratepayers see from the 

program—“incentiviz[ing] management”—is not a ratepayer benefit such that the cost may be 

recovered from ratepayers.  ICC Docket 10-0467, Order at 65.  The Commission found that the 

purpose of this plan is to further the financial and operational success of Exelon, and disallowed 

100% of this cost.  The same should be done here. 

c) Incentive Compensation 

 As discussed immediately above, incentive compensation costs that are reasonable, 

related to utility services, and of benefit to ratepayers or utility service, and incentive 

compensation may be recovered only when the Company demonstrates a tangible ratepayer 

benefit resulting from the program.  ICC Docket No. 07-0566, Order at 61.  The Act provides for 

recovery of incentive compensation only subject to a determination of prudence and 

reasonableness consistent with Commission practice and law.  220 ILCS 5/16-108.5(c)(4)(A), 

see discussion immediately above in Section V.C.1.b. 

Mr. Smith made three recommendations with regard to the Company’s Annual Incentive 

Program (“AIP”).  CUB Ex. 1.0 at 52-57; CUB Ex. 3.0 at 18-23.  First, he recommended that 

recovery under this program be limited to 100% of target.  Second, Mr. Smith made an 

adjustment to decrease ComEd’s AIP from 112.1 percent, as proposed by the Company, to 102.9 

percent to remove the additional expense for 2010 caused by applying the plan’s CEO 

discretionary feature.  Third, he recommended that 75% of Exelon Business Services Company 

(“BSC”) AIP costs included in ComEd’s revenue requirement should be disallowed. 
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 ComEd witness Mr. Fruehe admitted that it is true that in prior rate filings the 

Commission approved adjustments that brought the test year AIP costs to 100% of the target 

level.  ComEd Ex. 13.0 at 24.  ComEd also admitted in a data request response that their own 

prior practice was to request recovery of incentive compensation at target levels.  ComEd 

Response to TEE 6.05, included in CUB Ex. 1.3.  It is not reasonable to charge ratepayers for 

incentive compensation amounts that exceed 100 percent of target.  If ComEd chose to file 

annual rate cases, the Commission precedent requires that the AIP be limited to no more than 

100% of target.  The establishment of the formula rate plan should not result in ratepayers being 

charged for higher percentages of AIP than would have been allowed had the Company instead 

filed annual rate cases.  The formula rate plan does not provide a reason for changing the 

Commission’s consistent practice.  All costs for AIP above 100 percent of target should be borne 

by shareholders.   

 The AIP should also be adjusted to remove the effects of the application of the plan’s 

CEO discretionary feature.  AIP results for 2010 were to be limited to a maximum of 102.9 

percent based on the application of the plan’s net income limiter.  However, ComEd leadership 

recommended that the net income limiter be adjusted from 102.9 percent to 112.9 percent, 

resulting in increasing the ultimate payout to 112.1 percent.  The additional expense that resulted 

from the discretionary increase of the applicable 2010 net income limiter provision should be 

allocated solely to shareholders, and should not be borne by ratepayers.  It is unreasonable for 

ratepayers to pay additional expense for incentive compensation based on CEO discretion to 

increase the limitation otherwise provided by the net income limiter.  That defeats the ratepayer 

protection that the net income limiter is supposed to provide.   



35 
 

 Incentive compensation expense that was charged to ComEd by its affiliate, BSC, that is 

tied to earnings-per-share (“EPS”) goals should be excluded from operating expenses.  ComEd 

admitted that 75% of the BSC AIP charged to ComEd is tied to the EPS goal, with only 25% 

being tied to meeting the BSC total cost goal.  ComEd Response to AG 6.08(e), included in CUB 

Ex. 1.3.  Section 16-108.5(c)(4)(A) of the Act clearly provides that “[i]incentive compensation 

that is based on net income or an affiliate’s earnings per share shall not be recoverable under the 

performance-based formula rate.”  220 ILCS 5/16-108.5(c)(4)(A).  This is an appropriate 

restriction because to reward employees for increasing the utility's earnings is to create a conflict 

between employee welfare and customer welfare.  ComEd provides no justification for ignoring 

the plain language of the Act.  Instead, ComEd asks that BSC be viewed in the same light as any 

other vendor, and that its total costs for services be viewed based on the overall reasonableness 

of the charges without regard to individual components.  ComEd Pre-Trial Memorandum at 37.  

BSC is an affiliate of ComEd, and the Act prohibits recovering from ratepayers incentive 

compensation of an affiliate related to EPS goals.  Thus, the incentive compensation that is tied 

to EPS should be disallowed.   

Even for incentive compensation funded entirely by shareholders, compensation based on 

net income or affiliate earnings can still influence management decisions no less than ratepayer-

funded compensation.  If shareholder-funded compensation induces managers to build earnings 

beyond the authorized level, there can be conflict with the utility's obligation to serve ratepayers 

at lowest feasible cost.  It is not clear that the Commission can lawfully restrict how shareholders 

pay top managers.  The Commission should gather facts on this potential for 

shareholder-ratepayer conflict; and if it exists, exercise extra scrutiny when determining the 

prudence and reasonableness of proposed utility expenditures.  
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d) Perquisites and Awards 

 ComEd proposes to recover from ratepayers for employee gift cards and other perquisites 

including stock awards, and for abnormally high retention awards.  CUB Ex. 1.0 at 40-43; CUB 

Ex. 3.0 at 24-26.  These awards include amounts allocated from affiliates and are beyond the 

amounts provided for in the annual incentive plans.  This adjustment is consistent with the 

Commission’s final Order in Docket 10-0467, which adopted the AG/CUB proposal to amortize 

retention awards over four years and to decrease the amount of perquisites and awards by half. 

    i. Retention Awards 

The 2010 expense for retention awards is not a reasonably normal and recurring expense 

for ComEd.  The Company explained that the significant increase in this expense for 2010 was 

an isolated event for the payment of a significant group of awards that originated in 2001 in light 

of an organizational and regulatory transition in 2007, which vested three to four years later.  

ComEd admitted that awards are now granted annually during an Exelon-wide review process.  

The $4.28 million expense in 2010 significantly exceeded the combined total for the previous 

three years, which amounted to $2.621 million.  As such, the abnormal expense in 2010 is not 

appropriate to include in the development of ComEd’s inception rates under the formula rate 

plan.   

 Mr. Smith discussed that in 2010, a year with severe recession and high unemployment, it 

was particularly improper to recover for exceedingly high retention award expense.  The Exelon 

Retention Policy makes clear that the Company retains the right, at all times and in its sole 

discretion, to modify or revoke the policy of paying retention bonuses at any time, for any 

reason.  In a year plagued with high unemployment, one must question how the other normal 

forms of employee compensation (such as wages and benefits) would not be adequate to retain 
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qualified personnel.  It is appropriate to limit the 2010 allowance for retention bonuses to a 

normalized amount, based on a four-year average. 

    ii. Other Perquisites and Awards 

 It is appropriate to reflect 50/50 sharing of performance based awards cost in the 2010 

test year.  The awards under this policy include cash awards, non-cash gift certificates and 

merchandise awards.  The Exelon “Reward and Recognition Policy” is designed to reward 

employee contributions to Exelon’s success.  Similar to the retention policy, the Reward and 

Recognition Policy also provides, among other things, that it may be modified or revoked at any 

time, for any reason, at management’s sole discretion. 

f) Charitable Contributions 

 At issue is whether the full amount of ComEd’s charitable contributions are recoverable 

from ratepayers.  CUB Ex. 3.0 at 43-50.  This is not an issue of whether ComEd can or should 

make these contributions – ComEd is free to make contributions at any level it pleases whether 

they are recoverable or not.  Rather, the scope of this issue is limited to appropriate ratepayer 

recovery under Section 9-227 of the Act. 

 Section 9-227 provides that a public utility may recover its charitable contributions made 

for the public welfare or for charitable scientific, religious or educational purposes, provided that 

such donations are reasonable in amount.  220 ILCS 5/9-229.  Staff witness Mr. Tolsdorf 

recommended an adjustment, adopted by Mr. Smith and AG/AARP witness Mr. Brosch, to limit 

recovery from ratepayers to only those organizations that meet a strict interpretation of the 

statute and are within ComEd’s service territory.  Mr. Smith supported Staff’s understanding of 

the statute, nothing that Illinois is unusual in allowing recovery of donations from ratepayers 

because such recovery is essentially an equity return enhancement, and ComEd has not 
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demonstrated that ratepayers benefit from either its directly-incurred donations or from the 

affiliate-charged donations.  Charitable contributions are not necessary for the provision of safe 

and adequate utility service.  Additionally, including donations in rates effectively forces 

ComEd’s ratepayers to support organizations utility management, even if the goals and 

objectives of those organizations conflict with those of any specific ratepayers.  A strict 

interpretation of the statute helps ensure a more reasonable level of contributions is recovered 

from ratepayers. 

 Limiting ratepayer recovery does not prohibit ComEd from continuing to make 

contributions at current levels.  In fact, ComEd’s affiliate, PECO, does not recover donations 

from ratepayers and yet makes substantial charitable contributions in amounts roughly similar to 

those of ComEd.  This is evidence that whether or not donations are borne by ratepayers or 

shareholders is not the primary factor for dictating the funding level.   

 The Commission, in ComEd’s last rate case, agreed with a Staff proposal to disallow 

charitable contributions made by ComEd to organizations outside of the Company’s territory.  

The Commission found there was no evidence that these contributions provide any benefit to 

ComEd’s ratepayers, and that it was not reasonable to require ComEd ratepayers to bear the cost 

of such contributions.  ICC Docket 10-0467, Order at 108.  The Commission should make the 

same finding here and adopt Staff’s interpretation of Section 9-227. 

 
3. Taxes Other Than Income, Including Property Taxes 

 ComEd proposes to use a different method of allocation for the formula rate than was 

used in its last rate case.  CUB Ex. 1.0 at 57-58; CUB Ex. 3.0 at 39-40.  This unwarranted change 

in the jurisdictional allocation increases expense for distribution costs in comparison with the 

method used in Docket 10-0467, and the Company provides no reasonable justification for such 
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an increase.  ComEd asserts that it made this change to make the allocation methodology the 

same as the FERC allocation of this item.  However, as the party with the burden of proof, 

ComEd must justify this change, particularly since it results in an increased revenue requirement, 

and consistency with FERC allocation is not in itself enough.  ComEd’s proposed jurisdictional 

allocation of property taxes should be reduced consistent with the jurisdictional allocation 

method and findings of Docket 10-0467.  

4. Regulatory Asset Amortization:  IEDT 
 
 In 2010, ComEd recorded three years of Illinois Electric Distribution Tax Credits 

(“IEDT”).  ComEd proposes to normalize those three years of IEDT over five years.  CUB Ex. 

1.0 at 49-51; CUB Ex. 3.0 at 27-30.  ComEd claims that it proposes a five-year amortization 

based on Section 16-108.5(c)(4)(f) of the Act.  There is no requirement in the Act to normalize 

IEDT over five years, and it makes more sense to normalize the three years of IEDT that ComEd 

recorded in 2010 over three years, to match the normalization result with the number of years of 

IEDT periods.  The Act specifically provides for: 

[A]mortization over a 5-year period of the full amount of each 
charge or credit that exceeds $3,700,000 for a participating utility 
that is a combination utility or $10,000,000 for a participating 
utility that serves more than 3 million retail customers in the 
applicable calendar year and that relates to a workforce reduction 
program's severance costs, changes in accounting rules, changes in 
law, compliance with any Commission-initiated audit, or a single 
storm or other similar expense, provided that any unamortized 
balance shall be reflected in rate base. 

 
220 ILCS 5/16-108(c)(4)(f).  The Act does not specifically address Illinois Distribution Tax 

Credits, something ComEd has admitted: “Mr. Smith is correct in that Sec. 16-108(c)(4)(f) does 

not specifically state that a one-time recognition, for accounting purposes, of an IEDT credit 

related to credits yet to be received should be amortized over five years.”  ComEd Ex. 13.0 at 37.   
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 ComEd claims that, given the amount and the one-time nature, a five-year amortization 

meets the “spirit of the statute.”  ComEd Ex 13.0 at 37.  However, the language of the statute is 

very specific and should therefore be used as the guidance for which items are required to be 

amortized over a five-year period.  The three years of Illinois Distribution Tax Credits that 

ComEd recorded in 2010 do not relate to either (1) workforce reduction program's severance 

costs, (2) changes in accounting rules, (3) changes in law, (4) compliance with any Commission-

initiated audit, or (5) a single storm or other similar expense.  ComEd recognized at least one of 

these specific allowances by proposing a five-year amortization of the June 2010 storm expense.  

Five-year amortization of IEDT is not provided for in the Act.  Section 16-108.5(c)(4)(f) does 

not apply to the IEDT and does not mandate a five-year amortization for three years of IEDT 

credit.  Since the IEDT amounts recorded by ComEd in 2010 are for three years of IEDT credit 

(i.e., IEDT credit for years 2008, 2009, and 2010), this should be amortized over three years, not 

over 5 years.  The three year amortization of the three years of tax credits is a better match and 

produces a more reasonable annual amortization amount.  Consequently, the three-year 

amortization should be adopted.   

6. Income Taxes:  Interest Synchronization 
 

 Mr. Smith’s interest synchronization adjustment synchronizes the rate base and 

cost of capital with the tax calculation.  It is calculated by applying the weighted cost of debt to 

the adjusted jurisdictional rate base to obtain a synchronized interest deduction for use in the 

calculation of test year income tax expense.  Mr. Smith applied the weighted cost of debt, which 

is 3.54 percent, to the adjusted rate base amount in order to determine the pro forma interest 

deduction to be used in calculating income tax expense for the test period.  He then applied the 

state and federal income tax rates of 7.30 percent and 35 percent to the resulting interest 
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deduction difference to determine the amount of adjustment to income tax expense for interest 

synchronization.  ComEd disputed Mr. Smith’s adjustment only because they disputed his 

underlying calculation, which included numerous rate base disallowances.  However, ComEd 

agreed that, to the extent the Commission approves any contested rate base adjustments, the 

interest synchronization figure will need to be recalculated.  ComEd Pre-Trial Memorandum at 

49. 

VIII. ADDITIONAL FORMULA/TARIFF ISSUES 
C. Reconciliation 

1. Average Rate Base Proposals (see also III.C.1) 
 

Under the new formula rate plan, there will be a reconciliation case each year to reconcile 

the Company’s projections with that year (and the rates customers have been paying during that 

time) with actual cost information from that year.  CUB/City, AG/AARP, IIEC, and Staff all 

agree that the rate base calculation in the reconciliation case should be based on an average rate 

base for that calendar year, rather than the year-end rate base recommended by the Company.  To 

do otherwise would allow ComEd to over-collect from its customers.  CUB Ex. 1.0 at 58-62; 

CUB Ex. 3.0 at 40-43.   

 The Act states: 

Provide for an annual reconciliation, with interest as described in 
subsection (d) of this Section, of the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in 
which the utility files its performance-based formula rate tariff 
pursuant to subsection (c) of this Section, with what the revenue 
requirement would have been had the actual cost information for 
the applicable calendar year been available at the filing date. 

 
220 ILCS 5/16-108.5(c)(6).  The reference to “what the revenue requirement would have been 

had the actual cost information for the applicable calendar year been available at the filing date” 

suggests the use of an average rate base methodology for measuring ComEd’s actual results 



42 
 

under the reconciliation.  Actual cost information for the applicable calendar year would include 

additions and subtractions from the jurisdictional rate base as they have occurred throughout the 

year.  Section 16-108.5(c)(6) specifically says “applicable calendar year” and a calendar year is a 

12-month period starting on January 1 and ending on December 31.  For rate base, the calendar 

year should thus reflect actual additions and retirements that have occurred during the year.  If 

the legislature had intended a year-end rate base, presumably the specification would have been 

for a “calendar year-end” and not for the “applicable calendar year.” 

 ComEd’s proposal to use year-end rate base in the reconciliation would result in 

ratepayers paying more than ComEd’s actual revenue requirement for the calendar year.  

ComEd’s rate base grows throughout the year as new plant additions are put into service.  This 

case is unlike a typical test year rate case.  The rates established in a typical historical test-year 

rate case would typically be expected to be in effect for more than one year, and are set on a 

prospective basis.  Under the new formula, a reconciliation will measure the utility’s actual 

earnings during each twelve-month calendar year.  That is more in line with a future test-year 

case, where an average rate base is used.  Therefore, the rate base should reflect actual rate base 

throughout the year.  Using a year-end rate base under this formula would amount to assuming 

that every new plant addition, whether put into service on January 1 or December 31, whether 

used and useful for 365 days or for only one day, was recoverable as if put into service on 

January 1st. 

 ComEd claims that the statute requires use of a year-end rate base because of a reference 

to the actual revenue requirement reflected in the FERC Form 1.  ComEd Ex. 12.0 at 32, citing 

220 ILCS 5/16-108.6(c)(6)(d)(1).  However, the FERC Form 1 includes both beginning and end-
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of-year information for balance sheet accounts, including those accounts that are the primary 

source of rate base amounts.  That in itself suggests that an average rate base should be used. 

 Mr. Smith provided an illustrative example to demonstrate the impact of using a year-end 

rate base.  He assumed that a utility had jurisdictional rate base investment of $6.5 billion on 

January 1 and $6.7 billion on December 31 of the calendar year, that the investment had been 

added ratably during the calendar year, and that the amount of the actual net operating income 

for the year was approximately $540 million: 

 

This example shows that the difference between using a year-end rate base and the average rate 

base for the applicable calendar year can have a significant impact on the reconciliation results.  

Where the utility’s rate base is growing significantly, the distortion of measurement would be 

even larger.  In this case, ComEd opted to become a participating utility and committed to 

tremendous plant investments over the next ten years.  Using an inflated rate base could result in 

substantial over-recovery from ratepayers. 

2. Interest Rate Proposals 
 
 Carrying costs on over-collections by ComEd should be computed at the larger of (1) 

ComEd’s overall cost of capital or (2) ComEd’s short term debt cost.  Carrying costs on under-

Simplified Comparison of Year-End and Average Calendar Rate Base-Illustrative Example
(Thousand of Dollars)

Line 
No. Description

December 31 
(Calendar Year-
End)  Rate Base

Average Rate 
Base for 

Applicable 
Calendar Year Difference

(A) (B) (C)

1 Jurisdictional Rate Base 6,740,000$        6,620,000$       120,000$       
2 Required Reutrn 8.12% 8.12%
3 Operating Income Required 547,288$           537,544$          9,744$           
4 Net Operating Income Available 540,000$           540,000$          -$               
5 Operating Income Deficiency (Excess) 7,288$               (2,456)$             9,744$           
6 Gross Revenue Conversion Factor 1.6596 1.6596
7 Revenue Deficiency (Sufficiency) 12,095$             (4,076)$             16,171$         
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collections by ComEd should be computed at the smaller of (1) ComEd’s overall cost of capital 

or (2) ComEd’s short term debt cost.  CUB Ex. 1.0 at 63-64; CUB Ex. 3.0 at 33-35.  ComEd 

claims that only the weighted average cost of capital should be used as the carrying cost on over- 

or under-collections.  The Act states that: 

Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as 
an additional charge to, respectively, with interest, the charges for 
the applicable rate year.   

 
220 ILCS 5/9-16-108.5(d)(1).  Thus, the Act provides for interest to be applied, but does not 

specify how the interest rate should be determined or whether a different interest rate should be 

applied to over- and under-collections. 

 It is necessary to use the interest rate/carrying cost proposed by Mr. Smith to protect 

ratepayers from manipulation of the projected plant addition amounts by ComEd.  ComEd will 

be responsible for developing the amount of its projected plant additions for each year and could 

thus produce over-collections simply by over-projecting such plant additions.  Requiring a higher 

interest rate for over-collections will thus provide an appropriate and necessary deterrent to 

ComEd from making over-projections of plant additions.  Additionally, allowing interest on 

under-collections based on the lesser of the short-term debt rate and ComEd’s overall weighted 

cost of capital, will also encourage the Company to make accurate projections of plant additions, 

because its earnings on under-collected balances resulting from misprojecting plant additions 

would be at the lower of those rates. 

 ComEd claims that Mr. Smith’s approach is asymmetrical, one-sided and unprincipled.  

Mr. Smith explained that his recommendation for asymmetrical carrying costs is based on the 

sound regulatory principle of protecting ratepayers from utility over-projections of plant growth 

and utility omissions of offsetting factors, such as tax savings benefits.  As explained earlier in 
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