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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company  ) 

      ) 

Proposed general increase in electric rates ) Docket No. 07-0566 

(tariffs filed October 17, 2007)  ) (On Remand) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

AND THE CITIZENS UTILITY BOARD’S  

APPLICATION FOR REHEARING 

 

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, and the Citizens Utility Board (“CUB”), by its attorney, 

pursuant to Section 10-113 of the Public Utilities Act (“the Act”) and Part 200.880 of the Illinois 

Commerce Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.880, and 

hereby file their Application for Rehearing of the Commission’s final order entered in this docket 

on February 23, 2012.  

I. INTRODUCTION 

The Commission’s final Order on Remand correctly interprets and applies the law on the 

key issues triggered by the Appellate Court’s reversal and remand in Commonwealth Edison Co. 

v. Illinois Commerce Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010).  

The Commission correctly found that principles of equity under law demand that ratepayers be 

made whole.  Order on Remand at 43-44.  The Order correctly held that the Commission, in fact, 

considered and rejected inclusion of the ComEd-proposed third quarter 2008 pro forma plant 

additions when it entered its original Order in ICC Docket No. 07-0566 (“2008 Rate Order”), 

and that it had based its decision to approve pro forma plant additions through June of 2008 on 

record evidence, not on the ComEd/Staff-proposed stipulation. Id. at 45-46.  The Order correctly 
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calculates the amount of the refund at $36.7 million. Id. at 46.   And, importantly, the 

Commission correctly interpreted the pivotal issue in the case:  whether the Commission has the 

authority to order refunds in this remand proceeding, concluding that the Appellate Court’s 

opinion clearly vests the Commission with the authority to order a refund consistent with its 

recalculation of rate base.  Id. at 42. 

Regrettably, however, the Commission subverts the cause of implementing the Court’s 

Remand instructions and making ratepayers whole with its unusual ruling that dispersal of the 

refund the Commission concluded was clearly owed ratepayers must wait until after an appeal by 

ComEd of the order.  That conclusion, which amounts to a stay of the Commission’s own Order, 

sua sponte, should be reconsidered and corrected by the Commission.  Delaying the dispersal of 

the refund, which was triggered by an appellate court order issued back in September of 2010, 

could require that ratepayers wait another two years for the funds ComEd owes them.  Such a 

delay in equity contradicts both the findings of the Commission’s Order on Remand, the Second 

District Appellate Court’s ruling, and the Court’s remand instructions in particular.  If the 

Commission seeks affirmation of the Appellate Court’s intent before providing for the 

distribution of a refund, that direction actually can be obtained more quickly by not staying its 

order.  That would provide a basis for a Company request for stay to the Appellate Court, which 

can immediately declare the intent of its remand decision.  The People and CUB urge the 

Commission to reconsider and modify their Order on Remand and order ComEd to begin the 

refund assignment and dispersal process without delay. 
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II. ARGUMENT 

A. Ordering ComEd to Issue Refunds Without Delay is Consistent with the 

Appellate Court’s September 30, 2010 Ruling which Sought to Ensure that 

Ratepayers Not Pay More than the Used and Useful Value of Utility Plant. 

 

As noted above, despite the Commission’s clear recognition that the Second District 

Appellate Court’s ruling of September 30, 2010 in Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010) and 

principles of equity require the Commission to approve rates that reflect the true value of used 

and useful utility plant, the Commission has inexplicably permitted ComEd to retain the $36.7 

million that rightfully belongs to the Company’s ratepayers until ComEd’s promised appeal is 

exhausted.  The Commission’s Order on Remand states: 

Recognizing, however, that this matter will most likely be 

appealed, regardless of the Commission’s decision, the 

Commission believes that a reasonable solution would be for a 

(sic) 8 month refund period starting as soon as reasonably 

practicable after a decision on appeal is issued, subject to the 

opinion of the court, so long as the period only reflects one month 

of summer usage.  

 

Id. at 47-48.  ComEd did not file a motion for stay.  Yet, the Commission’s conclusion on this 

point, nevertheless, effectively granted a stay.  No explanation is provided in the order as to why 

the Commission believed this unorthodox delay in remuneration was needed. More importantly, 

the Commission’s action in this regard is inconsistent with the Appellate Court’s ruling, which 

requires rates to be adjusted and ratepayers made whole.   

Indeed, the Commission is charged in this Remand proceeding with carrying out the 

instructions of the Appellate Court in the ComEd decision.  That opinion held that the 

Commission abused its discretion when, in setting ComEd’s rates in its September 10, 2008 
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Order (“2008 Rate Order”) in Docket No. 07-0566
1
, it failed to account for the accumulated 

depreciation of ComEd’s existing plant-in-service during the post test year period.  ComEd, 405 

Ill.App.3d at 405-407.  

The Commission’s Order on Remand appears to recognize its duty to implement the 

Court’s specific instructions, but then fails to carry out this duty.  The Order on Remand, for 

example, states, “It is axiomatic that a remand proceeding is controlled and limited by the 

Appellate Court’s mandate, and that the Commission cannot take action inconsistent with the 

direction given it by the Appellate Court.”  Order on Remand at 42.  Moreover, the Commission 

noted: 

Through the mechanism of remand, the Appellate Court has tasked 

the Commission with giving effect to its words. Once the 

Appellate Court found the rate approved by the Commission to be 

illegal, recalculation of the rate base and associated rates was 

compelled because from that point on ComEd was found to be 

recovering costs using unlawful, invalid rates. The Appellate 

Court’s clear expectation was not simply the mathematical act of 

recalculation, but also to give effect to that determination. The 

result sought by ComEd would fail the Appellate Court’s 

expectations.  

Order on Remand at 42 (emphasis in original).  In addition, the Commission agreed with the 

AG/CUB arguments that principles of equity demanded that ratepayers be made whole, in light 

of the Commission’s error in the 2008 ComEd rate case order, and correctly found that ComEd’s 

specious argument that the Commission cannot issue refunds on remand unless the Court 

specifically included the word “refund” in its Remand instructions must be rejected:    

It is ratepayers that lost the use of their money while paying the 

illegal rates. Because ratepayers are the harmed party, the Court 

has said that a refund is the difference between what ratepayers 

paid under the illegal rate and what they would have paid had the 

Commission set the rates properly in the first place. This is how 

                                            
1
 Re Commonwealth Edison – Proposed Increase in Electric Delivery Service Rates, ICC Docket No. 07-

0566. 
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the refund is calculated because this is what is required to make 

ratepayers whole. 

 

Order on Remand at 43.  Indeed, at the heart of the Commission’s decision is its recognition that 

“ratepayers are the harmed party.”  Id.  There simply is no reason in fact or law to delay that 

process in order to permit ComEd to pursue arguments in the appellate court that the 

Commission has concluded are flawed and inconsistent with Illinois law.   No course other than 

a prompt return of the unlawfully collected funds would be consistent with the ComEd court’s 

ruling and remand instructions.  As an administrative agency, the ICC is bound by the rulings of 

a higher judicial authority, in this case the Illinois appellate court.  220 ILCS 5/10-201(e)(v), 

(vi).  See also, e.g., Greenlee v. John G. Shedd Aquarium, 36 Ill. App. 3d 924, 927 (1st Dist. 

1976).  (“[L]ower judicial tribunals in Illinois are bound by decisions of the Illinois Supreme 

Court, and it is the duty of such tribunals to follow those decisions in similar cases.” [citations 

omitted.])  As noted above, if the Commission seeks affirmation of the Appellate Court’s intent 

before effecting a refund, that direction actually can be obtained more quickly by not staying its 

order.  That would provide a basis for a Company request for stay to the Appellate Court, which 

can immediately declare the intent of its remand decision.   

Accordingly, the Commission’s decision to effectively stay the effect of its Order on 

Remand is contrary to law, not supported by substantial evidence, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 
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B. The Commission’s Decision to Delay the Distribution of Ratepayer Refunds 

 Is Inconsistent with the Criteria to be Evaluated Under Illinois Law When 

 Deciding Whether to Grant a Stay.  

 

 As mentioned above, the effect of the Commission’s decision to delay the issuance of the 

refund until the appellate court rules on ComEd’s inevitable appeal is to grant a stay of its order.
2
  

When determining whether to grant a stay, Illinois law requires that the Commission be guided 

by the same factors traditionally used by courts when evaluating whether the grant of a stay is 

appropriate: (1) the irreparable harm petitioners will suffer if the stay is denied; (2) the harm to 

other parties that would result from the issuance of a stay; and (3) the petitioner’s likelihood of 

prevailing on the merits.  Commonwealth Edison Company, Ill. C.C. Docket No. 87-0427; 87-

0169; 88-0189; 88-0219; 88-0253 On Remand; 90-0169 Consol., 1993 Ill. PUC LEXIS 21 

(Order, January 8, 1993).  See also City of Chicago v. Illinois Commerce Comm’n, 133 

Ill.App.3d 435 (1st Dist. 1985).  Yet, despite this requirement, the Commission appears to have 

omitted such an analysis of this three-prong test in its Order on Remand. 

While the Commission apparently believes ComEd might be irreparably harmed without 

a stay, the Commission does not appear to have considered the remaining prongs of the three-

prong test.  Ratepayers will, in fact, be harmed if the refund is delayed.  Ratepayers paid the 

unlawful rates from September 30, 2010 through May 31, 2011. The Appellate Court has 

determined that those customers should not have paid rates that failed to reflect depreciation on 

embedded plant during the post-test-year period.  Customers have waited 18 months since the 

Appellate Court decision was issued in ComEd to be made whole.  Making customers whole for 

these amounts must be implemented without delay. The Commission’s decision to effectively 

                                            
2
 To date, the People are unaware of any appeal filed by the Company. 
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stay the implementation of its Remand Order until any ComEd appeal is ruled upon by the Court 

effectively delays distribution of that $36.7 million for another two years
3
, in all likelihood.  

Moreover, what if ComEd chooses not to file an appeal?  It is unclear under the terms of the 

Order on Remand when the distribution of refunds would proceed.  In addition, the 

Commission’s implied stay of its Order ignores its own conclusions regarding the merits of 

ComEd’s arguments on the Court’s equitable authority to order refunds, its interpretation of 

ComEd, and the Company’s likelihood of prevailing on the merits in any appeal it may file.  As 

noted above, the Order on Remand explicitly confirms that the Appellate Court’s instructions as 

well as principles of equity require the Commission to order a refund to customers who paid the 

unlawful rates, despite the absence of the word “refund” in the Appellate Court decision.  Order 

on Remand at 42-44.  As the Commission aptly noted, “The Appellate Court’s clear expectation 

was not simply the mathematical act of recalculation, but also to give effect to that 

determination. The result sought by ComEd would fail the Appellate Court’s expectations.”  

Order on Remand at 42.  

In short, the Commission makes clear throughout its Order on Remand that the 

Company’s arguments are not supported by the ComEd decision’s instructions on Remand or 

Illinois case law in general.  The Commission’s finding that the distribution of the refund 

rightfully owed ratepayers should be delayed for what could be two years is not supported by the 

facts of this case or the relevant law, and amounts to an unnecessary constraint on the equitable 

treatment of ratepayers who both the Court in ComEd and the Commission in this Remand 

proceeding agree were wronged by the Commission’s unlawful 2008 decision.     

                                            
3
 The appellate review of the Commission’s decision in Docket No. 07-0566 took more than two years.  

The Commission’s unlawful final order was issued on September 10, 2008.  The Court issued its decision in the 

appeal on September 30, 2010. 
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Accordingly, the Commission’s decision to effectively stay the effect of its Order on 

Remand is contrary to law, not supported by substantial evidence, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.   

C. Delaying the Distribution of the Refund Unnecessarily Complicates the 

Refund Process. 
 

The Commission’s also should reconsider its decision to stay the refund until after the 

conclusion of any ComEd appeal of the order because it unnecessarily complicates the refund 

distribution process.  Under the Order on Remand, ComEd will have eight months to distribute 

the $36.7  million owed ratepayers starting “as soon as reasonably practicable after a decision on 

appeal is issued, subject to the opinion of the court, so long as the period only reflects one month 

of summer usage.”  Order on Remand at 47-48.  As noted above, the Commission’s decision to 

grant a stay of its refund order until the conclusion of any ComEd appeal effectively delays the 

refund distribution for a period of two years.  That decision unfairly complicates the refund 

distribution process given this passage of time.   

The Commission concluded in its order that a portion of the refund must be set aside for 

former customers of ComEd, and a portion of the funds set aside for refunds to former customers 

may be used to cover administrative costs of the refund, pursuant to Section 9-253 of the Act.   

Id. at 47; 220 ILCS 5/9-253.  Customers come and go over a period of several years.  In addition, 

customers may have or will fall off the system due to economic difficulties. The ability of 

ComEd to locate customers who are rightfully owed a refund, i.e. those customers who paid the 

unlawful rates from September 30, 2010 through May 31, 2011, will only be made more difficult 

if another two years passes.  Moreover, given the Commission’s determination that the 

provisions of 9-253 apply, there will be a larger group of former customers that will have to be 

found (with ComEd taking expenses off the top), further diminishing the distribution to 



9 
 

individual customers.  Delaying this process by as much as two years will only add to the 

administrative costs ComEd will likely incur to track down former customers.    These simple 

facts, however, are ignored by the Commission in its decision to delay refund distribution.   

In order to ensure that customers who already have waited a considerable amount of time 

to receive remuneration for the unlawful rates are given their rightful compensation, the 

Commission should correct its Order on Remand and remove this refund obstacle.  
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III.   CONCLUSION 

 WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request 

that the Commission grant rehearing and modify its Order on Remand issued February 23, 2012, 

in accordance with the arguments presented above.   

 Respectfully Submitted,  

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 

     Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  

 100 West Randolph Street, 11
th

 Floor 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: klusson@atg.state.il.us 
 

     The Citizens Utility Board 

   

 

______________________________ 

     Julie Soderna, Director of Litigation 

     CITIZENS UTILITY BOARD 

     309 W. Washington, Suite 800 

     Chicago, IL  60606 

     (312) 263-4282  

     jsoderna@citizensutilityboard.org 
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