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SUBJECT:    North Shore Gas Company 
 
 Proposed general increase in natural gas rates. 

(tariffs filed February 15, 2011) 
 

The Peoples Gas Light and Coke Company 
 

Proposed general increase in natural gas rates. 
(tariffs filed February 15, 2011) 

 
RECOMMENDATION:  Motion For A Partial Stay Of The Commission’s 

January 12, 2012 Order Or, In The Alternative, Motion 
For Collection Of Rates Subject To Refund. 

 
 
 
Introduction 

On January 10, 2012, the Illinois Commerce Commission (“Commission”) 
entered an Order (the “Order”) in the instant case that approved a rate increase for The 
Peoples Gas Light and Coke Company and North Shore Gas Company (the 
“Companies”) and approved on a permanent basis Rider Volume Balancing Adjustment 
(Rider VBA), a rider that assesses surcharges and credits on residential and small 
commercial customers’ bills each month to ensure the collection of the Commission-
approved revenue requirements for those customer classes.  

On January 20, 2012, the Attorney General (“AG”) moved the Commission to 
stay implementation of that portion of the Commission’s Order that authorizes the 
Companies to implement Rider VBA as a permanent rider or, in the alternative, to enter 
an order providing that revenues assessed under Rider VBA be collected subject to 
refund, pending the outcome of the AG’s appeal of the Commission’s January 10, 2012 
Order.  The Companies filed a brief in response on February 3, 2012.  The AG filed a 
reply brief on February 10, 2012. 
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AG’s Arguments  
The AG contends that a partial stay of the Commission’s Order pending 

resolution of an appeal is necessary to preserve the status quo during the appellate 
review of the Commission’s Order.  The AG argues that unless the Commission grants 
a stay or orders that rates be collected subject to refund, ratepayers could be 
irreparably harmed.  Once the Commission establishes rates, the Act does not permit 
refunds if the established rates were too high, or surcharges if the rates were too low. 
Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 
136 Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”), et alia.   

If a Commission order that approves a rate increase is subsequently reversed by 
a court, and the rate increase was not stayed, the ratepayers are not entitled to any 
refund for excess charges collected between the effective date of the Commission’s 
order and the date of the court’s decision.  In addition, even if a court reverses the 
Commission’s order in part or in whole, the utility can continue to charge the rates 
originally approved by the Commission until the agency establishes new rates.  
Collecting rates subject to refund protects ratepayers from illegal and excessive rates 
that cannot be refunded. 

The Commission is guided by the same factors traditionally used by courts when 
evaluating whether the grant of a stay is appropriate: (1) the petitioner’s likelihood of 
prevailing on the merits; (2) whether petitioners will suffer irreparable harm if the stay is 
denied; and (3) the harm to other parties that would result from the issuance of a stay. 
Commonwealth Edison Co., ICC Docket No. 87-0427, 87-0169; 88-0189; 88-0219; 88-
0253 On Remand; 90-0169 Consol., 1993 Ill. PUC LEXIS 21 (Order, January 8, 1993). 
See also, City of Chicago v. Illinois Commerce Comm’n, 133 Ill.App.3d 435 (1st Dist. 
1985). 

The AG contends that Rider VBA assesses charges or credits based upon 
whether customers’ gas usage is less or more than the forecasted usage level based on 
the most recently established revenue requirement.  The AG argues that Rider VBA 
fixes annual customer revenues and ignores the dynamic nature of expenses and 
revenues. According to the AG, this constitutes unlawful single-issue ratemaking.  It is 
well established that for ratemaking purposes, riders are closely scrutinized because of 
the danger of single-issue ratemaking. Commonwealth Edison Co. v. Illinois Commerce 
Comm’n, (“ComEd”), 405 Ill.App.3d 389, at 415, 937 N.E.2d 685, at 708 (2d Dist. 2010); 
City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617, 666 N.E.2d 212 (1st 
Dist. 1996). 

The AG argues that Illinois courts have made clear that riders are a mechanism 
to be used to recover specific kinds of expenses – not a designated level of revenue.  In 
the ComEd case, the court comprehensively reviewed all of the Illinois judicial decisions 
involving riders, and identified the general principles that bind these cases into a 
uniform legal standard. The Court concluded that exceptional circumstances necessary 
to justify a rider arise only when the proposed rider is designed to “recover a particular 
cost if (1) the cost is imposed upon the utility by an external circumstance over which 
the utility has no control and (2) the cost does not affect the utility’s revenue 
requirement.” Id. at 687 (emphasis added).  
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The AG points out that, Illinois case law states that a rider is appropriate only if 

the utility cannot influence the cost (Citizens Utility Board v. Illinois Commerce Comm’n, 
166 Ill.2d 111, 138 (1995), (“a rider mechanism is effective and appropriate for cost 
recovery when a utility is faced with unexpected, volatile, or fluctuating expenses‟) and 
the expense is a pass-through item that does not change other expenses or increase 
income (Ibid. at 138.) (“a valid rider has no direct impact on the utility’s rate of return”). 

In each instance, the expense was an externality imposed on the utility, and the 
expense was passed directly on to the consumer without affecting the utility’s return on 
investment. 

The AG argues that revenue decoupling has the effect of adjusting utility rates 
based solely upon changes in residential and Rate class 2 sales volumes, without 
regard to other changes in the utility’s rate base, operating expenses or the cost of 
capital. Decoupling assumes, inappropriately, that the utility’s financial health is 
dependent on ensuring that an established revenue level is maintained between rate 
cases.  This premise for a revenue decoupling mechanism ignores the fact that utility 
expenses, rate base, and cost of capital are dynamic and ever-changing.  For example, 
Rider VBA fails to properly account for (1) changes in usage and sales to customer 
classes not decoupled; (2) changes in operating expenses, such as labor force 
reductions and operating efficiencies gained through new technology; (3) changes in the 
rate base; and (4) changes in the cost of capital – all elements that affect a utility’s 
revenue requirement.  Decoupling changes future customer rates to account for 
changes in only a single element of the revenue requirement formula – forecasted 
revenues for the Residential and General Service customer classes -- while ignoring all 
other changes. 

The AG contends that because: 1) refunds are precluded during the pendency of 
an appeal, unless a stay or a collect-subject-to-refund order is issued by the 
Commission or Court; and, 2) the Court is unlikely to issue a decision on any appeal of 
the Commission’s January 10, 2012 Order before April 1, 2013, a stay or collect-
subject-to-refund order is necessary to preserve the status quo and ensure that 
ratepayers are not irreparably harmed by the assessment of Rider VBA surcharges 
between the time Rider VBA tariff takes effect and the effective date of an appellate 
court ruling or the Commission’s entry of a new rate order, whichever comes first.   

The AG insists that there is a reasonable likelihood of success on the merits of its 
appeal. The Commission’s decision to approve a permanent rider that adjusts 
residential and small commercial customer usage charges through a line-item 
surcharge (or credit) in an effort to “stabilize the distribution revenue requirement” is 
arguably single-issue ratemaking.  

 
In ComEd, 405 Ill. App.3d 389, 409-415, 937 N.E.2d 685 (2d Dist. 2010) the 

Appellate Court held that the Commission’s approval of a rider to recover the costs of 
the AMI Pilot constituted prohibited single issue ratemaking.   

Similarly, the Commission’s approval of Rider ICR in ICC Docket Nos. 09-
0166/09-0167, was reversed by the Appellate Court because the Court found that the 
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rider approved in that order constituted illegal single-issue ratemaking.  The People ex 
rel. Madigan v. Illinois Commerce Comm’n, Case Nos. 1-10-0654, 1-10-0655, 1-10-
0936, 1-10-1790, 1-10-1846 and 1-10-1852 (slip op. of September 30, 2011) 
(“Madigan”).   

The AG argues that in the 2007 PGL/NS rate case (Docket Nos. 07-0241/07-
0242 (Consol.)) that first approved Rider VBA, currently on appeal, the Commission 
relied upon the same legal analysis that the Appellate Court has twice rejected.  
Therefore, the likelihood of success on the merits of an appeal in this case is high.  If 
the Commission does not issue a stay or a collect-subject-to-refund order, ratepayers 
will be irreparably harmed if they have overpaid in the intervening period.   
Companies’ Response 

The Companies note that the AG filed a similar motion seeking nearly identical 
relief in relevant part after the Commission approved Rider VBA as a pilot program in 
the Utilities’ 2007 consolidated rate cases, Docket Nos. 07-0241/07-0242 (Consol.) 
(“2007 Rate Cases”).  The Commission denied that motion.  The Companies argue the 
same ruling should be made here. 

 
They contend the current Motion fails the test for a motion to stay.  They argue 

that the Motion misleadingly distorts the nature and application of Rider VBA, implying 
that the effect of Rider VBA will always be to increase customer bills.  They argue that 
Rider VBA is a symmetrical rate mechanism that ensures that the Utilities will recover 
from Small Residential and General Service customers the “fixed costs” in the Utilities’ 
Commission approved revenue requirements that are allocated to the volumetric 
delivery charges for these customer classes.  The Utilities have already credited 
customers nearly $28 million under Rider VBA.  These credits to customers would not 
have occurred if the AG’s motion to stay the Commission’s Order in the 2007 Rate 
Cases had been granted. 

 
The Companies assert the AG has not established the required likelihood of 

success on the merits.  The Companies argue that the ComEd decision is not 
dispositive of the Rider VBA appeal that is currently pending before the same court.  
The Second Judicial District Court has denied a motion filed by the AG seeking a 
summary reversal in another appeal involving a ComEd rider where the sole basis of 
the motion was that the 2010 decision required such a result.  See, People v. Illinois 
Commerce Comm’n, Gen. No. 2-10-0024, Feb. 8, 2011 Order.   

 
According to the Companies, the AG’s only new argument in the Motion—that 

the rider is somehow unfair or inconsistent as to other Illinois utilities—is wholly 
irrelevant.  The Companies assert that the AG has presented no persuasive evidence or 
arguments that establish that the permanent implementation of Rider VBA would result 
in any harm at all, much less sufficient harm to justify a stay.  Rider VBA is fair to 
customers and the Utilities, and staying it would harm them. 

 
The Companies assert that the AG’s statement about the timing of an appeal vis-

à-vis the operation of Rider VBA is questionable.  The first filing the Utilities will make 
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under the permanent Rider VBA will occur no later than March 20, 2013, with an April 1, 
2013 effective date.  Thus, according to the Companies, it is entirely possible that the 
Appellate Court will rule before then.  If that happens, then no customers would be 
assessed “Rider VBA surcharges” before the Appellate Court would have ruled on the 
AG’s appeal.   

 
Second, the Companies assert that the AG deliberately ignores the inherent 

symmetry of Rider VBA that will result in adjustments for both increases and decreases 
in customer usage, as has been exhaustively established in the evidentiary record of 
the 2007 Rate Cases and in this proceeding, and recognized by the Commission in 
both.  That is because Rider VBA can result in credits or charges that are merely 
adjustments to ensure a more accurate recovery of the applicable portions of the 
Commission-approved revenue requirements of the Utilities.  Rider VBA results in 
credits to customers if the Utilities’ sales are higher than expected (due, for example, to 
colder than normal weather) and charges to customers if the Utilities’ sales are lower 
than expected (due, for example, to warmer than normal weather).   

 
The Utilities witness, Ms. Grace, testified that, absent Rider VBA, customers 

would have paid more than their share of the distribution revenues (cost recovery) 
approved by the Commission in the Utilities’ two prior general rate proceedings.  The 
amounts represent net credits over time.  The Utilities benefitted from amounts that 
were recovered from customers when their usage and related distribution revenue (cost 
recovery) were less than Commission-approved levels.  In other words, Rider VBA has 
operated effectively just as it was designed to do:  by providing credits to customers 
when distribution revenues (cost recovery) per customer are greater than the 
Commission-approved per customer levels and charges to customers when distribution 
revenues (cost recovery) per customer are less than the Commission-approved per 
customer levels.   

 
The Companies argue that Rider VBA will not result in any “surcharges” to 

customers beyond what the Commission has already approved.  Rider VBA simply 
involves adjustments, up or down, to allow the Utilities to recover the applicable portions 
of the Commission approved revenue requirements necessary to cover their fixed costs 
and expenses, nothing more and nothing less.  The Companies contend that using the 
term “surcharge”, with its connotation of extra charges over and above the approved 
revenue requirement, the AG is continuing to use semantics to create a prejudicial 
environment to reverse the decision approving Rider VBA as a permanent mechanism. 

 
Lastly, the Companies contend if it later were held that a stay should not have 

been granted, or if the AG’s claims ultimately are rejected by the Appellate Court, there 
is no mechanism for customers to get the credits they potentially would have been 
issued, or for the Utilities to recover any costs they potentially would have recovered, 
but for the stay, because that would be contrary to the doctrine of retroactive 
ratemaking.  E.g., City of Chicago, 133 Ill. App. 3d at 449. 
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The Companies assert that the formal relief requested on the last page (p. 18) of 
the Motion makes no provision for staying any credits that the Utilities would be required 
to provide to customers under Rider VBA or for recovering any credits that may be 
issued.  See Motion, pp. 1, 18.  So, the AG’s requested relief as ultimately formulated is 
not truly a stay of Rider VBA, because revenues are subject to refund under Rider VBA, 
while any credits that the Utilities give to customers under Rider VBA are gone forever.  
The Utilities should not be required to pay credits to customers while at the same time 
facing the asymmetrical risk that they may have to refund charges to customers.  Such 
asymmetry runs counter to the very principles supporting the Commission’s approval of 
Rider VBA, and serves to further underscore the gross overreaching by the AG.  It also 
is highly inequitable, which is not appropriate for a stay.   

 
The Companies do not argue that an order allowing refunds contingent upon a 

final court order finding that refunds are due would be inappropriate or unwarranted.  
 

Analysis 
  
 The Motion requests a stay of the implementation of Rider VBA or, in the 
alternative, a ruling that ratepayers would be entitled to a refund of any surcharges 
determined to be due ratepayers if Rider VBA is found to be illegal.  The standard to be 
employed in determining whether a stay is appropriate is (1) the petitioner’s likelihood of 
prevailing on the merits; (2) the irreparable harm petitioner will suffer if the stay is not 
granted; and (3) the harm to other parties which would result from the issuance of a 
stay.  There is no standard to be met for the Commission to order that money collected 
be refundable if the basis for collection is later found to be illegal.  
 
 Recent appellate court decisions indicate that the courts subject riders to a high 
level of scrutiny and have an expansive view of what constitutes single issue 
ratemaking.  Therefore, there is a reasonable likelihood that the AG will prevail in its 
appeal.  Taking into account that the AG’s appeal of the Companies’ 2007 rate case 
order is still pending, it is unlikely that an as yet unfiled appeal of this case will be 
resolved prior to April 1, 2013.  Although, a decision in the pending appeal of the VBA 
pilot rider will likely be dispositive of the issue in this case.  
 
 If VBA is found to be illegal sometime after April 1, 2013, it is not clear who would 
be financially advantaged or harmed in the absence of a stay.  It seems to depend on 
the weather.  The AG’s contention is that if gas usage is lower than forecast, ratepayers 
will be required to pay a surcharge they would not have to pay but for VBA.  The 
Companies are concerned that they may experience a revenue shortfall that they will 
not be able to make up if a stay is entered and Rider VBA is not found to be illegal.   
 
 It seems both sides would be protected if the Commission amended the Order to 
reflect that money due either side from the implementation of VBA or, which would be 
due in the absence of Rider VBA, be identified and earmarked for appropriate 
distribution pending a final and un-appealable order from a reviewing court on the 
legality of the Rider.  
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 Section 5/10-113 of the Act provides in part that: 
  

. . . An application for rehearing shall not excuse any corporation or 
person from complying with and obeying any rule, regulation, order 
or decision or any requirement of any rule, regulation, order or 
decision of the Commission theretofore made, or operate in any 
manner to stay or postpone the enforcement thereof, except in 
such cases and upon such terms as the Commission may by order 
direct.  

  
Although there is no case law construing this statutory language, it certainly can be read 
to imply that the Commission has the latitude to order that money collected be 
refundable pursuant to a future court order or to fashion other equitable relief in the 
context of a petition for rehearing.  

 
Recommendation 
 

We recommend that the Commission amend the Order to reflect that money due 
to ratepayers (or the Companies) after April 1, 2013 from the implementation of VBA (or 
which would be due in the absence of Rider VBA) should be identified by the 
Companies in its annual Rider VBA true up. The Order should further recite that if 
appropriate, money so identified may be refunded to ratepayers pending a final and un-
appealable order from a reviewing court on the legality of Rider VBA finding that a 
refund is appropriate.  
 
 
TAH/DEK:fs 


