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 THE CITIZENS UTILITY BOARD (“CUB”), through its attorneys, pursuant to 83 Ill. 

Admin Code § 200.520(a), hereby files this response to Just Energy Illinois Corp.’s Verified 

Petition for Interlocutory Review of the Administrative Law Judge’s February 22, 2012 Ruling, 

(“Petition”), filed on March 14, 2012.  The Petition of Just Energy Illinois Corp. (“Just Energy,” 

the “Company” or “JE”) should be denied for the reasons stated herein.   

I. INTRODUCTION AND BACKGROUND 

 The Administrative Law Judge (“ALJ”) correctly ruled in response to CUB’s Motion for 

Protective Order and Access to Confidential Audit Report (“CUB Motion”) that CUB is properly 

allowed to review the entirety of the final Commission-ordered Compliance Audit and 

Management Assessment of the Business and Sales Practices of Just Energy (“Audit Report”) 

under the terms of a protective order.  The only issue currently in front of the Commission in 

response to JE’s Petition is whether CUB may simply view the unredacted Audit Report, under 

the terms of the same Order Regarding Confidential Treatment (“Protective Order”) to which all 

parties agreed – including Just Energy –in the underlying proceeding that caused the audit to be 

conducted (Citizens Utility Board and AARP vs. Illinois Energy Savings Corp. d/b/a U.S. Energy 

Savings Corp., ICC Docket No. 08-0175 (“CUB Complaint”)).  
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 In its final Order (“Order”) in the CUB Complaint, the Commission found several 

violations of Title IX of the Public Utilities Act, (220 ILCS 5/19-115(c) and 19-115(f)), relating 

to U.S. Energy Savings Corp.’s (“USESC” n/k/a Just Energy Illinois Corp.) fraudulent sales 

activity and use of misleading marketing materials.  In addition to paying $90,000 in fines, the 

Commission ordered a comprehensive management audit of Just Energy, reasoning: 

As a result of the number and seriousness of complaints against the 
company and its violations of the AGSL, the Commission requires 
USESC to undergo an independent audit of its sales program, with 
a focus on hiring, training, solicitation procedures and 
performance, targeting of specific communities and demographics 
(including but not limited to socioeconomic status, household 
language, and race), compensation, sales verification, complaint 
tracking and reporting, discipline, and other compliance practices. 
… The objective is to substantially reduce customer complaints 
and violations of the AGSL. The audit should identify 
impediments to that objective and recommend effective solutions.  
 

CUB Complaint, Final Order at 49 (April 13, 2010).  On June 23, 2010, the Commission opened 

the instant docket.  The Initiating Order in this docket directed that “copies of the final Audit 

Report shall be filed with the Commission and submitted to the Audit Project Manager.  The 

final Audit report shall be made publicly available on e-Docket under the docket number of the 

instant Order.”  June 23, 2010 Initiating Order at 3 (emphasis supplied).  The Audit Report is the 

culmination of the Commission-ordered audit, which was conducted under the Commission 

procurement process with intense involvement from its own Staff, in response to the violations 

found in Docket No. 08-0175.  However, the Audit Report is largely gutted from public view.  

The redacted portions of the Audit Report are so comprehensive that the report is rendered nearly 

meaningless in public form.  In fact, even much of the Audit Report’s final recommendations are 

shielded from the public.   
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 CUB filed a Petition to Intervene in the instant docket on June 28, 2010 and Just Energy 

opposed CUB’s intervention.  See July 21, 2010, Response in Opposition to Citizens Utility 

Board’s Petition to Intervene.  The ALJ granted CUB’s intervention, making clear that CUB’s 

involvement in the management of the audit was not contemplated, but also that “there is a 

limited range of action available to parties in this docket” and that no “fourth party oversight 

role” was contemplated.  See Sept. 1, 2010 Administrative Law Judge’s Ruling at 3.  Because 

CUB’s sole purpose for intervening in the present docket was to review the audit results, CUB 

fully complied with the ALJ’s directive and remained silent throughout the audit, never even 

attempting to interfere with the design, implementation, management or conduct of the Audit.  

The ALJ further made clear that his ruling limiting CUB’s involvement in the audit applied only 

to “audit conduct [which] must be distinguished here from audit results.”  Id. (emphasis in 

original).  The ALJ explicitly ruled that “CUB will certainly have comparable rights of challenge 

with respect to the results of the instant audit, which will be publicly filed and a new docket 

promptly opened to review those results.”  Id.  Just Energy never appealed that ruling.  CUB 

obviously cannot “challenge” the results of the audit without first being informed of those 

results. 

 On February 14, 2012, Just Energy made a Compliance Filing stating that it agrees to 

implement the Audit Report’s recommendations.  Compliance Filing of Just Energy Illinois 

Corp. at 2.  That same day, based on that Compliance Filing, the Company filed a Draft 

Proposed Order which includes a finding that since Just Energy has agreed to implement the 

recommendations set forth in the Audit Report, there is no need to initiate a new docket to 

evaluate the Audit Report’s recommendations or Just Energy’s responses to those 

recommendations.  Draft Proposed Order at 2.  The public, redacted version of the Audit Report 
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to which CUB has access does not include all of the Audit’s findings or even all of its 

recommendations.  See, e.g., Audit Report at II-16 – II-22.  Thus, CUB cannot functionally 

respond to the Compliance Filing of Just Energy, (formerly known as Illinois Energy Savings 

Corp., d/b/a U.S. Energy Savings Corp. (“USESC”)), or JE’s proposed Draft Order without first 

being able to review the entirety of the final Audit Report filed on e-Docket on January 3, 2012.   

 Furthermore, as Staff succinctly stated, “it would be unprecedented for the Commission 

to deny an intervening party access to confidential information” where the party agreed to abide 

by the terms of a protective order.  Staff Response to CUB’s Motion for Protective Order and 

Just Energy’s Compliance Filing and Draft Ptroposed Order and Motion for Leave to Respond to 

Just Energy’s Complaint (“Staff Response”) at 4.  In that filing, Staff indicated its support for the 

ALJ’s Ruling granting CUB’s request for access to the unredacted Audit Report under a 

Protective Order, stating “the Company has not provided a cognizable rationale for denying CUB 

access to the Audit report ordered by the Commission pursuant to a CUB initiated complaint.”  

Id. at 1-2. 

 For the reasons stated below, JE’s Petition should be denied and the Company should be 

directed to provide the unredacted Audit Report to the individuals who agree to abide by the 

terms of the Protective Order that was approved by the ALJ on February 22, 2012. 
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II. ARGUMENT 

A. Legal Standard 
 

Pursuant to Section 4-404 of the Public Utilities Act (“Act”), 220 ILCS 5/4-404, and 

Section 200.430 of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 

83 Ill. Admin. Code § 200.430, a protective order can be entered to govern the treatment of 

confidentially-designated information.  In the docket that gave rise to the audit, a Complaint case 

initiated by CUB and AARP in ICC Docket No. 08-0175 (CUB Complaint), the parties entered 

into an Agreed Protective Order to govern the treatment of allegedly confidential material.  This 

is the same Protective Order CUB proposed be used in this proceeding to allow CUB to view the 

unredacted Audit Report.  The ALJ granted CUB’s proposed Protective Order on February 22, 

2012.  Under the terms of that Protective Order, CUB is liable for damages and penalties if it 

violates any provision in the Protective Order. 

B. Prior Commission Orders Support CUB’s Access to the Unredacted 
Audit Report  
 

In attempting to justify its effort to hide the thrust of the Audit Report from CUB and the 

public at large, Just Energy claims that “nothing in the Commission’s April 13, 2010 Final Order 

in Docket No. 08-0175 gave CUB any rights to any portion of the Audit Report, let alone 

confidential portions of that report.”  Petition at 1-2.  This comment ignores several facts and 

distorts Commission Orders.  First, the Commission’s Final Order in Docket No. 08-0175 in no 

way excludes CUB from viewing the final Audit Report.  To the contrary, the Final Order does 

not speak to the final Audit Report at all.  The Final Order merely provides that – in the context 

of the timing of the completion of the audit – the “results are to be submitted to the Commission, 

Staff and USESC no later than eight months after the” audit begins.  CUB Complaint, Final 

Order at 50.  This cannot be construed to exclude CUB from viewing the final Audit Report.  
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Second, Just Energy’s Petition conveniently omits the fact that the Initiating Order in this 

proceeding speaks explicitly to public access to the Audit Report by requiring it to be filed 

publicly on e-Docket.  Order Initiating Audit at 3, para. 8.  Thus, contrary to JE’s view that CUB 

does not have rights to any portion of the Audit Report, the Commission explicitly directed that 

the final Audit Report be publicly filed.   

Furthermore, nothing in the Initiating Order excludes CUB from viewing the unredacted 

version of the report.  In CUB’s view, the Initiating Order actually requires the entire Audit 

Report to be filed in public, unredacted form.  However, at this stage of the proceeding, it is 

nonetheless abundantly reasonable for CUB to propose that it be able to view the unredacted 

report under the terms of a Protective Order – the very same one agreed to by Just Energy in the 

CUB Complaint.  As stated above, under the terms of that Protective Order, CUB is liable for 

damages and penalties if it violates any provision in the Protective Order.  Thus, there is no 

legitimate purpose to refusing to provide the unredacted Audit Report to individuals agreeing to 

abide by the terms of the Protective Order.   

Finally, Just Energy’s suggestion that CUB is somehow attempting to perform a “fourth 

party oversight role” is unfounded and distorts the ALJ’s Sept. 1, 2010 Ruling.  JE’s discussion 

of the ALJ’s reference to “fourth party oversight role” ignores the context of the ALJ’s 

statement.  The ALJ was concerned that a “fourth-party oversight role” would “scrutinize how 

the auditor audits, how JEI cooperates and how Staff manages the audit process.  To actually 

perform such scrutiny, the intervenor would have to discover and review documents, participate 

in audit meetings and interviews, and request explanations from all parties.”  Sept. 1, 2010 ALJ 

Ruling at 4.  The ALJ’s ruling limiting the scope of participation was focused on maintaining the 

audit deadline and allowing the audit process to proceed in an unencumbered manner.  Id. at 5.  
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Neither Just Energy nor Staff – the only parties to this proceeding other than CUB – argued or 

even suggested CUB attempted to fulfill such a “fourth party oversight role,” or hampered the 

conduct of the Audit, nor could they, considering CUB did not involve itself in the Audit in any 

way.  Thus, JE need not fear CUB’s involvement in a “fourth party oversight role” and the 

language from the ALJ’s Ruling should not be distorted to justify withholding the unredacted 

report from CUB under the terms of the approved Protective Order.   

C. Contrary to JE’s Contention, This Matter is Not Yet Concluded 

Just Energy claims that “as a result of Just Energy’s Compliance Filing, there is nothing 

else to do pursuant to the Initiating Order’s instructions but close this case, as the matter is now 

concluded.”  Petition at 11.  CUB submits – and Staff concurs – that Just Energy cannot 

unilaterally determine what concludes this proceeding.  As the Staff of the Commission (“Staff”) 

articulated in response to JE, “the Company does not determine when a docket is closed, that is 

for the Commission to decide when it issues its Final Order.”  Staff Response at 5.  Staff also 

points out several deficiencies in JE’s “Compliance Filing,” including that JE does not “include 

an agreement by the Company to comply with the Audit’s recommended implementation 

timeframes and designated priorities fur such compliance.”  Id. at 6.  Staff further recommends 

that the ALJ reject any consideration of the Company’s Draft Proposed Order, because it fails to 

address the schedule for implementation of the Audit recommendations, among other reasons.  

Id. at 8.  It is not surprising JE would prefer this docket to just disappear, but several issues 

require resolution before this docket can be closed, as Staff observed. 

Moreover, there are at least two important purposes served by allowing CUB to view the 

information designated as confidential.  First, CUB cannot provide a response to the Compliance 

Filing and Draft Order without first viewing the Audit Report’s confidential findings and 
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recommendations.  Second, CUB is concerned with the appropriateness of the Company’s 

confidential designations, based on prior Commission rulings on such, and should be afforded 

the opportunity to view and challenge them if necessary.  In this proceeding, which “sole 

purpose” is to “identify and improve upon any practices that are likely to produce future 

consumer complaints or violations of consumer protection provisions in the Public Utilities Act” 

(August 31, 2010 Administrative Law Judge’s Ruling at 2), it is important that as much 

information about the Audit and the steps Just Energy will take going forward are in the public 

record.  Obviously, CUB cannot specifically challenge the confidential designation of any 

portions of the Audit Report or meaningfully comment on the Draft Proposed Order or 

Compliance Filing made by the Company without having access to all of the recommendations 

made by the Auditor.   

 Beyond CUB’s perspective, however, this Commission should be very concerned about 

the extensive redactions in the so-called “public” Audit Report.  The Commission itself cannot 

even publicly discuss the recommendations that Just Energy claims it will implement, let alone 

provide the public assurance that the recommendations are indeed being implemented, because 

of the copious redactions in the final Audit Report.  As Staff stated, “it is in the public’s interest 

to have the Audit as publically available as possible in order to provide: (i) other alternative gas 

providers with management recommendations designed to reduce complaints and to avoid 

violations of law; and (ii) the public with notice of potential issues with door-to-door sales 

representations.”  Staff Response at 3.  It is appropriate that as much of the Audit Report as 

possible be made public, especially here, where the auditor was selected under the state 

procurement process.  Furthermore, the Commission’s prior refusal to grant Just Energy’s 

request for a blanket Protective Order to withhold the entire final audit report from the public in 
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fact argues that affirmative action is required by the Company to seek confidential status for any 

of the information contained in the report.  See CUB Complaint, June 2, 2012 Commission 

Minutes at 61-62.   

D. The Commission Should Maintain Its Prior Determinations Regarding 
the Confidential Status of Certain Categories of Documents 
 

 Based on the material designated as “confidential” in the underlying proceeding (ICC 

Docket No. 08-0175), CUB believes it is likely that much of what the Company has designated 

as confidential in the Audit Report is improperly designated as such and should be made public.  

Also, considering CUB has already viewed substantial amounts of material marked confidential 

by the Company in the underlying complaint proceeding (ICC Docket No. 08-0175), and has 

fully abided by the existing Agreed Protective Order in that proceeding,1 there is simply no 

policy rationale for restricting CUB’s access to the unredacted report at this stage.  In order to 

fulfill its statutorily-created, specific duty to represent and protect the interests of Illinois 

residential utility consumers (see August 31, 2012 Administrative Law Judge’s Ruling at 2, 

citing 220 ILCS 10/5(a)), and as the Complainant that gave rise to the audit, it is entirely 

reasonable for CUB to at least be able to view the recommendations the Company has agreed to 

implement.  And this Commission should be concerned that these recommendations, and the 

conclusions that spurred them, are kept out of the public purview. 

Based upon Just Energy’s previous determinations of what it believed to be confidential, 

it is likely that it has so designated similar information in this case.  However, as the ALJ found 

in 08-0175, the Company may be incorrect about what is appropriately withheld from the public 

record.  CUB should be afforded the opportunity to view and challenge those designations, if 

appropriate.   
                                                 
1 No Just Energy filing either in Docket No. 08-0175 or the present docket claims that CUB has in any way violated 
the terms of the Agreed Protective Order in Docket No. 08-0175. 
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In the CUB Complaint, in response to CUB’s opposition to large amounts of material 

being marked Confidential by the Company, the ALJ determined that only certain categories of 

material indeed warrant confidential treatment.  Specifically, documents that would likely cause 

competitive harm by giving Just Energy’s competitors insight into its operations to which Just 

Energy did not have reciprocal access were found to be properly marked as confidential.  

Similarly, third-party service agreements that could confer a competitive edge on competitors 

were also properly marked as confidential.  However, documents such as contractor training 

manuals which contain procedures such as sales approaches that are readily observable by 

customers and competitors when implemented in the field were determined to not be 

confidential.  Likewise, customer service scripts and customer cancellation materials were also 

deemed not confidential.  Documents deemed by the company to be deficient for marketing 

purposes also confer no competitive edge to competitors and are not confidential.   

 Based upon the Company’s previous erroneous designations of large amounts of 

information as “confidential,” it is possible if not likely that erroneous designations have been 

made here.  The Commission has a general policy favoring public access, 83 Ill. Adm. Code 

200.25, 200.340, and 200.530; see also 220 ILCS 5/10-101, and Commission rulings in the CUB 

Complaint demonstrated a preference for making non-trade secret information public.  Based on 

this general policy favoring public access and the Commission’s rulings specific to Just Energy 

that certain categories of information do not require protection from the public record, a 

protective order is necessary so that CUB can challenge any confidential designations that stand 

in contrast to prior Commission rulings regarding the same material.  CUB cannot make that 

determination without first having access to the information itself, and cannot challenge the 

designations without a protective order in place.   
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E. JE’s Resistance to CUB Viewing the Unredacted Audit Report has 
Caused Significant Delay in the Disposition of this Proceeding 
 

 JE actually claims that it is CUB that has delayed the disposition of this proceeding by 

simply seeking to view the unredacted audit report.  Petition at 3.  However, the Company only 

has itself to blame for the alleged delay.  If JE had simply agreed to provide CUB the unredacted 

Audit Report under the provisions of the agreed Protective Order from Docket No. 08-0175, as 

CUB proposed, this proceeding would likely already be coming to a close.  CUB’s participation 

in this docket, however, is inherently limited by the scope and narrow purpose of the docket.  As 

proposed by the ALJ, CUB plans to respond to the Company’s Compliance filing and Draft 

Order, in a similar manner to how Staff responded.  The Commission is free to consider – or 

reject – CUB’s comments in this regard.  However, such response is conditioned upon CUB 

being able to view the unredacted Audit Report. 

 

III. CONCLUSION 

 WHEREFORE, CUB respectfully requests the Commission deny Just Energy’s Petition 

for Interlocutory Review of the ALJ’s February 22, 2012 Ruling and enter the same protective 

order in this proceeding that was entered in the complaint docket that was the genesis of the 

Compliance Audit.  CUB further requests that, if such relief is granted, the individuals who sign 

and agree to abide by the terms of such Protective Order should be provided the unredacted 

Audit Report.   

       Respectfully submitted, 

        
       Julie L. Soderna    
       Director of Litigation  
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       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282  
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 
Dated:  this 21st day of March, 2012. 
 
 


