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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Illinois Commerce Commission    ) 
    On Its Own Motion     ) 
        ) 
In re Proposed Contracts Between Chicago  ) 
Clean Energy, Inc. and Ameren Illinois ) Docket No. 11-0710 
Company and Between Chicago Clean  ) 
Energy, Inc. and Northern Illinois Gas   ) 
Company for the Purchase and Sale of  ) 
Substitute Natural Gas Under the Provisions )  
of Illinois Public Act 97-0096    ) 
 
 
ILLINOIS POWER AGENCY’S OPPOSITION TO THE VERIFIED JOINT MOTION IN 

LIMINE OF CHICAGO CLEAN ENERGY, LLC AND THE  
ECONOMIC DEVELOPMENT INTERVENORS 

 
 
 The Illinois Power Agency (“IPA”) by its attorneys, pursuant to Section 200.190 of the 

Illinois Commerce Commission’s (“ICC” or “Commission”) Rules of Practice, 83 Ill. Adm. 

Code 200.190, states as follows in opposition to the Verified Joint Motion in Limine of Chicago 

Clean Energy, LLC (“CCE”) and the Economic Development Intervenors (“EDI”) Requesting a 

Ruling Regarding the Illinois Commerce Commission’s Limited Authority To Modify the Final 

Draft Sourcing Agreement and Impose Additional Conditions Upon Chicago Clean Energy, LLC 

(“Joint Motion”).  

Chicago Clean Energy and EDI request “an interim order on rehearing acknowledging 

the Commission’s limited authority to modify the Final Draft Sourcing Agreement and the 

Commission’s lack of authority to impose additional conditions upon Chicago Clean Energy.”  

Joint Motion at 1.  Chicago Clean Energy and EDI further asserts that  administrative efficiency 

would be best served if the Commission articulates its understanding of its legal authority on 

rehearing.  According to CCE and EDI,  in ruling on its motion, the “the Commission” will be 
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able to express its view on whether it has the authority to modify the final draft sourcing 

agreement beyond the explicit authority contained in the applicable statute.  Id. at 2.  The 

movants then argue that the Commission lacks authority to modify the proposed sourcing 

agreement, with the exception of a few limited issues authorized by P.A. 97-0630.  See Motion at 

5-8. 

The IPA opposes CCE and EDI’s motion in limine for two reasons.  First, a motion in 

limine is not the proper procedural vehicle to limit the Commission’s review of the issues on 

rehearing.  Second, despite CCE’s assumptions to the contrary, granting CCE and EDI’s motion 

to limit the Commission’s review of the issues on rehearing will generate additional litigation, 

motion practice, and interlocutory appeals.  The ALJ should deny the motion, and proceed as 

scheduled.   

A motion in limine is not ordinarily employed to choke off an entire claim or defense, 

rather it is usually used to prohibit the mention of some specific matter such as an inflammatory 

piece of evidence, until admissibility has been shown.  Bradley v. Caterpillar Tractor Co., 75 Ill. 

App.3d 890, 900 (1979).  A motion in limine is a drastic remedy, preventing a party from 

presenting evidence in the usual way; its use should be exceptional rather than general. Id.  

Motions in limine are not generally intended to preclude entire issues or claims, or be dispositive. 

Cannon v. William Chevrolet/Geo, Inc.,341 Ill.App3d 674, 681 (2003). 

Chicago Clean Energy and EDI’s motion does not seek to actually limit the admissibility 

of evidence.  Rather, it seeks to foreclose the Commission’s consideration of issues on rehearing.  

The purpose of the rehearing is to permit the Commission to consider new information so that it 
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may reconsider the decision reached on January 12, 2012.1  The ALJ should not foreclose that 

opportunity by making a dispositive decision on the issues. 

Perhaps just as importantly, granting the motion will exacerbate an already complicated 

procedural history, leading to uncertainty and more confusion on appeal.  Many of the arguments 

made by CCE and EDI in their motion were already made prior to the Commission’s January 12, 

2012 Order, and made by these same parties in their Petitions for Rehearing.  (See, e.g. Joint 

Motion at 5 and 9-10; CCE Application for Rehearing at  2; EDI Application for Rehearing at 

12; CCE BOE at 11; and CCE Reply Comments at 4 (the Commission is an administrative 

agency created by statute)).  In addition, several of the issues that CCE and EDI want to 

foreclose the Commission from considering, were issues addressed by Nicor or Ameren in their 

Petitions for Rehearing.  (See, e.g. Annual Output and Billing Determinants Ameren’s 

Application for Rehearing at 2-4; and Nicor Application for Rehearing at 2-5).  The substantive 

disputes regarding the Commission’s authority to make changes to the proposed sourcing 

agreement will not go away, and will likely be raised by the parties on appeal.  Granting the 

motion to foreclose the Commission’s consideration of certain issues, after it granted rehearing, 

will merely create another wrinkle in the procedural posture of the case, no doubt leading to 

additional issues on appeal.  The Commission, and the ALJ, should be looking to simplify the 

procedural issues on appeal, and the best option for simplifying these issues is to deny CCE and 

EDI’s Motion in limine. 

Wherefore, the Illinois Power Agency respectfully requests that the Joint Motion in 

Limine be denied. 

                                                 
1  (See January 10, 2012 TR at 126.) Commissioner O’Connell-Diaz stated, “the Judge gave the call that the 

law dictated that we have to make and I would look to rehearing on this. We’ll have more time”  
Additionally, Chairman Doug Scott opined, “[p]erhaps a rehearing could help in clarifying some of the 
issues which I would certainly welcome as well.” Id. at 129. 



CH01/BOROM/265130.1  

Dated: March 20, 2012     Respectfully Submitted, 
 
By:   
 

 
 
One of its attorneys 
Henry T. Kelly, Esq. 
Michael R. Borovik, Esq. 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Chicago, IL 60606 
312-857-2350 

 


