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NICOR GAS COMPANY’S  
RESPONSE TO THE JOINT MOTION IN LIMINE  

OF CHICAGO CLEAN ENERGY, LLC AND  
THE ECONOMIC DEVELOPMENT INTERVENORS 

In accordance with the schedule established by the Chief Administrative Law Judge 

(“ALJ”), Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) respectfully 

submits its response to the Joint Motion in Limine (“Joint Motion”) of Chicago Clean Energy, 

LLC (“CCE”) and the Economic Development Intervernors (“EDI”)(collectively “Joint 

Movants”) requesting a ruling regarding the Illinois Commerce Commission’s (“Commission”) 

authority to modify the final draft sourcing agreement and impose additional conditions upon 

CCE.  The Joint Motion should be denied for several reasons. 

First, the Joint Motion seeks unwarranted preferential treatment of certain issues raised 

by CCE and EDI in their application for rehearing.  There is nothing in the Public Utilities Act 

(“Act”), 220 ILCS 1-101 et seq., or the Commission’s Rules of Practice, 83 Ill.Admin.Code 200, 

to support this request, and the Joint Motion cites to no such authority.  Rather, as the ALJ 

recognized at the March 14, 2012 status hearing, the Commission granted rehearing requests 

from all four parties who sought rehearing.  Nicor Gas does not seek to preclude the Joint 
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Movants from having their claims considered.  Rather, such claims should be considered at the 

same time that Nicor Gas’ and Ameren Illinois Company d/b/a Ameren Illinois’s (“Ameren”) 

rehearing issues are heard. 

CCE and EDI admit that the purpose of the Joint Motion is to seek “reconsideration of 

and revisions to components of the January 10 Order addressing the Commission’s legal 

authority.”  Joint Motion at 2.  In so doing, CCE and EDI also admit that they are seeking 

preferential treatment in Commission resolution of certain of their issues on rehearing before 

Nicor Gas and Ameren may have the opportunity to address their issues to the Commission.  

Contrary to the Joint Movants’ assertion (Joint Motion at 1), there is nothing in the 

Commission’s Rules of Practice contemplating such preferential treatment.  Indeed, the relief 

sought in the Joint Motion would foreclose Nicor Gas and Ameren from fully presenting their 

positions in support of the issues in their applications for rehearing.  Given that the Commission 

granted all the applications for rehearing in this proceeding without designating which issues 

deserve priority, such a result would be inconsistent with the Commission’s decision.  February 

24, 2012 Notice of Commission Action.  Moreover, administrative efficiency would be best 

served by the Commission considering the issues in the Joint Motion together with all the other 

issues raised in all the applications.1 

Second, the Commission already has ruled as to its authority to modify the Illinois Power 

Agency’s (“IPA”) form of sourcing agreement for substitute natural gas (“SNG”) (“Sourcing 

Agreement”) in the January 10, 2012 Order.  The Commission then reiterated its position on its 

authority to hear all the issues in all the applications for rehearing by granting the four pending 

                                                 
1 In this regard, if the Joint Motion is granted, the ALJ will be required to prepare and issue an ALJ’s 

Proposed Interim Order and allow the parties the opportunity to file Briefs on Exceptions, as the Commission retains 
the authority to enter an order disposing of issues which are specifically the subject of rehearing. 
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applications for rehearing.2  See February 24, 2012 Notice of Commission Action.  The Chief 

ALJ recognized this very fact at the March 14, 2012 status hearing.  To the extent the 

Commission revisits the scope of its authority in this proceeding on rehearing, it should do so at 

the same time it considers all the other issues. 

Third, the Joint Movants wrongly claim that the Commission’s authority under the Act is 

limited to “insert[ing] numbers as authorized by Section 9-220(h-3) and modify[ing] the 

agreement only as explicitly authorized by Section 9-220(h-4).”  Joint Motion at 3.  Among other 

things, the Commission has authority under the Act to modify the billing determinants in the 

Sourcing Agreement because the Act assigns to the Commission the responsibility to establish 

the correct billing determinants amount to be used to calculate the Capital Component and the 

Operation and Maintenance (“O&M”) Component of the Base Contract Price to be charged 

under the Sourcing Agreement.   

Specifically, Section 9-220(h-3)(1) of the Act provides for the inclusion in the Sourcing 

Agreement of “a capital recovery charge approved by the Commission.”  220 ILCS 5/9-220(h-

3)(1).  Similarly, Section 9-220(h-3)(2) of the Act provides for the inclusion in the Sourcing 

Agreement of a charge for “[o]peration and maintenance costs approved by the Commission.”  

220 ILCS 5/9-220(h-3)(2).  Although Sections 9-220(h-3)(1) and (2) of the Act provide that the 

Commission must begin with inputs provided by the Capital Development Board (“CDB”) and 

CCE, those sections otherwise leave it to the Commission to make the determination about how 

the total costs are to be converted to unit charges.  Significantly, nothing in Section 9-220(h-3) 

compels the Commission to accept any inputs from the IPA in setting the Capital Component or 

                                                 
2 That is, with the exception of the unconstitutionality of the amendment to Section 9-220(h-4) of the 

Public Utilities Act (the “Act”), 220 ILCS 5/9-220(h-4), enacted in Public Act 97-0630, which Nicor Gas included it 
in its application.  While the Commission may not have the authority to determine the constitutionality of Public Act 
97-0630, Nicor Gas raises its constitutional challenge as part of rehearing to preserve the issue for appeal. 
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the O&M Component of the Base Contract Price.  Moreover, Section 5.2 of the Sourcing 

Agreement provides for these two charges as component “A” (the “Capital Component”) and 

component “B” (the “O&M Component”), respectively, of the Base Contract Price.  In the 

Sourcing Agreement, each of these components is designated as a “$[X.XX] per MMBtu” 

charge, reflecting that the Commission is assigned the responsibility to determine the actual 

dollar amount of each of these component charges on a per unit basis. 

In short, in order to set the Capital Component and the O&M Component of the Base 

Contract Price in the Sourcing Agreement, the Commission must decide the number of billing 

determinants to be used in the computation.  In other words, to derive these per MMBtu charges, 

the Commission needs to divide the approved total capital costs and the approved total annual 

operation and maintenance costs for the CCE project by an appropriate number of volumetric 

units.  Thus, in accordance with the above-described authority under the Act, the Commission 

concluded in the January 10, 2012 Order that it could and correctly should change the number of 

billing determinants used to calculate the Capital Component and the O&M Component. 

Finally, the recent Resolutions of the General Assembly cited in the Joint Motion (at 4, 8-

9), or the comments of a particular legislator at a Commission meeting, is of no precedential or 

persuasive value, and cannot be used to  interpret those provisions of the Act at issue on 

rehearing.  On this point, Illinois law is clear – legislative intent is determined by reviewing the 

language of the statute first and then, only if necessary, reviewing the contemporaneous facts 

surrounding the passage of the legislation: 

Where a statute’s meaning is clear, it is applied without resorting to judicial 
interpretation; however, where a statute is unclear or susceptible of more than one 
meaning, it must be interpreted to clarify its application.  The cardinal rule of 
statutory construction is to ascertain and give effect to the legislative purpose and 
intent of the statute.  Although it is generally unnecessary to look beyond the 
language of a statute to arrive at the legislative purpose and intent, where different 



 

- 5 - 
 

interpretations are urged, the court must look to the reasons for the enactment of 
the statute and purposes to be gained thereby and construe the statute in a manner 
which is consistent with that purpose.  Statutes are construed with reference to the 
law existing prior to their enactment, in order to ascertain their purpose.  Unless 
otherwise defined, words which appear in a statute are intended to have their 
ordinary and popular meaning.  Aids in ascertaining legislative intent include 
such factors as reason for enactment, contemporaneous conditions, existing 
circumstances, and remedy sought. 

Olney Trust Bank v. Pitts, 200 Ill. App. 3d 917, 922-23 (5th Dist. 1990) (citations omitted) 

(emphasis added).  Thus, if the Commission believes the relevant statutory provisions are 

unclear, it must look to contemporaneous conditions at the time the statute was enacted, not 

after-the-fact comments offered months after the passage of the provision at issue. 

For these reasons, Nicor Gas respectfully requests that the Commission deny the Joint 

Motion in Limine filed by CCE and EDI and take together the issues raised in all the applications 

for rehearing in this proceeding. 

Dated:  March 20, 2012 
 
 
 
 
 
 
 
John E. Rooney 
Anne W. Mitchell 
Rooney Rippie & Ratnaswamy LLP 
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Chicago, Illinois 60654 
(312) 447-2800 
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Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By: /s/  John E. Rooney   
 One of its attorneys 
 
 

 


