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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO COMED’S PETITION FOR INTERLOCUTORY REVIEW 

 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Section 200.520 of the Commission’s Rules of 

Practice, hereby responds to Commonwealth Edison Company’s (“ComEd”) Response 

Petition for Interlocutory Review (“Petition”) of the Administrative Law Judges’ (“ALJ”) 

March 8, 2012 ruling striking the Surrebuttal Testimony of the Honorable Charles E. Box 

(ComEd Exs. 24.0 and 24.1).  In support of this Response, Staff states as follows: 

1. On March 2, 2012, pursuant to the procedural schedule established in this 

docket, ComEd filed the surrebuttal testimony of the Honorable Charles E. Box, former 

Chairman of the Illinois Commerce Commission.  ComEd Exs. 24.0 and 24.1.   

2. The stated purpose of former Chairman Box’s testimony is to respond to the 

Rebuttal testimony of Staff witness Theresa Ebrey (Staff Ex. 13.0, 13:319).  
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3. On Monday, March 5, 2012, Staff moved to strike the surrebuttal testimony of 

Chairman Box due to the fact that it is cumulative and improper surrebuttal testimony.  

In the alternative, Staff moved to strike portions of Chairman Box’s testimony, as it 

contains expert legal opinion.  The People of the State of Illinois (“AG”) and the Citizens 

Utility Board (“CUB”) also moved to strike ComEd Ex. 24.0.1 

4. On Wednesday, March 7, 2012, ComEd filed its Response to the three motions 

to strike.   

5. On Thursday, March 8, 2012, the parties, including Staff, filed Replies to 

ComEd’s Response.     

6. On March 8, during the evidentiary hearing, the ALJs granted the Motions to 

Strike (“Ruling”).  The ALJs stated that Chairman Box’s testimony, especially that 

portion of the testimony from lines 74 to 98, is “pure legal argument.  That’s what briefs, 

motions, pleadings and other similar legal tools are for.”  (Tr., Mar. 8, pp. 318-319.) 

7. Later on March 8, ComEd sought clarification of the ALJs’ Ruling, stating that the 

three motions to strike Chairman Box’s testimony only identified lines 74-98 as 

objectionable.  The ALJs stated:  “anything before line 74 that’s not legal argument, is 

not really relevant.  So it all should go.”  (Tr., Mar. 8, pp. 350-51.) 

8. ComEd’s Petition states that the ALJs’ Ruling granted more relief than the parties 

requested, or was warranted, in their motions to strike.  Petition, at 3.  ComEd, while it 

believes none of Chairman Box’s testimony is legal argument, requests the Commission 

revise the Ruling to strike only lines 74-98.  Id., at 6.  Neither assertion has merit. 

9. First, the ALJs can exclude irrelevant, immaterial, unduly repetitious or otherwise 

inadmissible evidence, after notice to the parties and Staff witnesses, either with or 

                                                 
1
 The AG moved to strike ComEd Ex. 24.0 in its entirety; CUB moved to strike only lines 74-98. 
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without objection.  83 Ill. Adm. Code 200.680.  Therefore, the ALJs are not bound by the 

objections before them.  It is clear from Section 200.680 that ALJs may exclude 

evidence sua sponte, without a motion being brought.  The ALJs can strike any 

evidence, at any time, provided they provide notice to the parties.  ComEd’s argument 

that the ALJs granted more relief than sought is not a cognizable claim for relief, as is 

evidenced by their lack of any legal support in their Petition. 

10. Next, the ALJs did not grant relief beyond the scope of the Motions to Strike, 

since the ALJs ruled that the material proffered by Chairman Box at lines 1-73 was 

“irrelevant.”  (Tr., Mar. 8, 2012, pp.350-51.)  As one of its bases for striking Chairman 

Box’s surrebuttal testimony in its entirety, the AG argued that it is irrelevant. “Testimony 

that describes a former commissioner’s views on the value, meaning or public policy 

goals associated with a specific Commission decision that that individual participated in 

as ICC chairman is irrelevant and immaterial to the interpretation of those former orders 

in this case, as those orders contain substantial discussion and speak for themselves.”  

AG Motion, at 4.  Therefore, the ALJs’ decision to exclude Chairman Box’s surrebuttal in 

its entirety granted the specific relief sought in one of the parties’ Motions to Strike, on 

the basis articulated in the motion even though such requirement does not exist. 

11. Regarding Petitions for Interlocutory Review, the Rules of Practice allow the 

Commission to “affirm or reverse the ruling in whole or in part, and may take any other 

just and reasonable action with respect to the ruling, such as declining to act on an 

interlocutory basis.  83 Ill. Adm. Code 200.520 (b) (emphasis added).  The Commission, 

should it wish to, can consider Staff’s Motion to Strike, which asked for Chairman Box’s 
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testimony to be stricken in its entirety on two grounds:  it consisted of cumulative 

evidence, and it is improper surrebuttal testimony.  Staff Motion to Strike, at 3-5. 

12.  Finally, according to the Rules of Practice, the Commission may decline to act on 

an interlocutory basis.  See 83 Ill. Adm. Code 200.520 (b).  Staff encourages the 

Commission to do so in this instance.  Due to the nature of this docket, and the 

extremely short statutory timelines during which the Commission must issue an Order, 

revising the schedule to allow for Chairman Box’s testimony to be cross-examined will 

significantly reduce the time period for the Commission to review the record, post-

hearing briefs, the ALJs Proposed Order, and Briefs on Exception.   

 

 

WHEREFORE, for the foregoing reasons, Staff requests that the Commission 

deny ComEd’s Petition for Interlocutory Review and uphold the ALJs’ Ruling to strike 

the surrebuttal testimony of Chairman Box, ComEd Exs. 24.0 and 24.1. 

 

 

 
Respectfully submitted, 

 
___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
JESSICA L. CARDONI 
JOHN C. FEELEY 
MEGAN C. MCNEILL 
JOHN L. SAGONE 
Office of General Counsel 
Illinois Commerce Commission 
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