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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY ) 

       ) 

Tariffs and charges submitted pursuant to  )  Docket No. 11-0721 

Section 16-108.5 of the Public Utilities Act. ) 

       )  

PEOPLE OF THE STATE OF ILLINOIS’ 

RESPONSE TO COMMONWEALTH EDISON COMPANY’S 

PETITION FOR INTERLOCUTORY REVIEW 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General 

(“the People” or the “AG”), hereby file their Response to Commonwealth Edison Company’s 

(“ComEd” or “the Company”) Petition for Interlocutory Review of the Administrative Law 

Judges’ (“ALJs”) March 8, 2012 ruling striking the entirety of the Surrebuttal Testimony of 

Charles E. Box, ComEd Ex. 24.0, in the above-captioned docket.  As discussed below, 

ComEd’s discussion of the arguments presented in the People’s Motion to Strike as well as its 

claim that the ALJs lacked a basis for striking the Box testimony in its entirety are 

inconsistent with the facts, Commission rules, and Illinois law and, accordingly, should be 

rejected.   

I. THE ALJs CORRECTLY CONCLUDED THE BOX TESTIMONY WAS 

IRRELEVANT. 

 ComEd complains that the ALJs’ decision to strike all of Mr.Box’s surrebuttal testimony  

should be reversed by the Commission because the ruling granted more relief than was warranted 

“by the sole ground on which the motion was granted.”  ComEd Petition at 4.  The Company 

opines that the March 8
th

 ruling “made clear” that the basis for striking the testimony was that it 

constituted legal argument, and that because the parties identified only portions of the Box 

testimony as legal opinion that should be stricken, the ruling granted more relief than the parties 

requested in their motions when it struck the testimony in its entirety.  Id. at 2.  The gist of 
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ComEd’s petition is that there was no specifically articulated basis in any of the Staff, AG or 

CUB motions that would justify the ALJs’ decision to strike the entirety of Mr. Box’s testimony, 

in addition to the portion of the testimony that was identified by the ALJs as inappropriate legal 

opinion.  That argument is simply incorrect.   

 First, as ComEd itself acknowledges in its Petition, the AG did, in fact, provide a basis in 

its Motion for striking the Box testimony in its entirety, outside of the legal opinion issue 

specifically raised by Staff, CUB and the AG.  ComEd Motion at 5.  Indeed, at page 3, paragraph 

5 of the AG Motion, the People cited Part 200.610 of the Commission’s rules (which cites 

Section 10-40 of the Illinois Administrative Procedures Act [“the APA]) as a basis for striking 

the testimony.  That section reads, “in all proceedings subject to this Part, irrelevant, immaterial 

or unduly repetitious evidence shall be excluded. [5 ILCS 100/10-40].”  83 Ill.Admin.Code Part 

200.610.   

Second, when ComEd sought clarification from the ALJs at the conclusion of that day’s 

hearing as to the basis for striking the Box testimony, the ALJ stated that besides presenting legal 

argument, the testimony was “irrelevant.”  Tr. at 351.  ALJ Sainsot, stated, “Anything before 

Line 74 (of the testimony) that's not legal argument, is not really relevant.  So it all should go.”  

Id.   

The ALJs were right to strike Mr. Box’s testimony in its entirety because, as noted in the 

original AG Motion, his testimony is irrelevant, immaterial and unduly repetitious -- all 

categories of “evidence” prohibited under the Commission’s rules and the APA.  On the question 

of relevance, the Illinois Rule of Evidence No. 401 is identical to the pre-amended federal rule, 

and provides:  

‘Relevant evidence’ means evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the 
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action more probable or less probable than it would be without the 

evidence.”   

 

Illinois Rules of Evidence, Rule 401. The Illinois Supreme Court has held that “‘Problems of 

relevancy call for an answer to the question whether an item of evidence, when tested by the 

processes of legal reasoning, possesses sufficient probative value to justify receiving it in 

evidence.’ ”  People v. Monroe, 66 Ill. 2d 317, 322 (1977) (quoting Fed. R. Evid. 401 advisory 

committee’s note).  Relevancy is “determined by reference to the issues, for generally, something 

is relevant if it tends to prove or disprove something in issue.” People v. Kladis, 960 N.E.2d 

1104, 1110, 355 Ill. Dec. 933, 939 (Dec. 30, 2011) (quoting Bauter v. Reding, 68 Ill.App.3d 171, 

175 (3d Dist. 1979).  

ComEd witness Box’s testimony possesses no probative value, and it certainly does not 

help “prove” that ComEd’s request to earn a return on its pension fund is an appropriate or 

reasonable ratemaking practice. Mr. Box’s testimony primarily summarized his view of past 

Commission orders as they related to the pension asset issue.  The Commission’s Orders and the 

specific findings therein, however, speak for themselves.  Under the Act, the Commission as a 

whole must make findings of fact on the issues, both legal and factual, before them.  (“At the 

conclusion of such hearing the Commission shall make and render findings concerning the 

subject matter and facts inquired into and enter its order based thereon.”  220 ILCS 5/10-110).  

Testimony that describes a former commissioner’s views on the value, meaning, or public policy 

goals associated with a specific Commission decision that that individual participated in as ICC 

chairman does not aid in the understanding or interpretation of those former orders, as those 

orders contain substantial discussion and speak for themselves.  Mr. Box did not speak separately 

from the Commission in ICC orders in Docket Nos. 07-0566 and 05-0597 or issue a concurring 

opinion at the time the orders were issued.  The Commission was then and is now a five member 
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regulatory body which imparts findings of fact and law as stated in the Orders themselves.  Mr. 

Box’s attempt to interpret the meaning of, or indeed defend those written orders in his role as 

past chairman is irrelevant and immaterial.   

While one question and answer (“Q&A”) in the testimony discussed his opposition to, 

and what he “believes” regarding, Staff witness Ebrey’s recommendation to reject ComEd’s 

proposal to earn a return on the amounts amassed for its employee pension obligation, the 

relevance and probative value of that opinion is tied in the next Q&A only to his “regulatory 

experience and the rate cases over which (he) presided... .”  ComEd Ex. 24.0 at 4.  It is clear that 

Mr. Box’s testimony was presented by ComEd not because Mr. Box is an expert on matters 

involving pension assets, which he is not, but rather because he is a former regulator who 

happened to be substantially and personally involved in certain prior commission decisions.  Mr. 

Box specifically states, when asked what informs his conclusions regarding the ratemaking 

treatment of the pension asset, “My regulatory experience and the rate cases over which I have 

presided have allowed me to assess what is good ratemaking policy.”  ComEd Ex. 24.0 at 4.  As 

noted above, the orders referenced in Mr. Box’s testimony speak for themselves.  Mr. Box’s 

views on the alleged soundness of those decisions does not constitute “evidence having any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable than it would be without the evidence.”  See Illinois Rules 

of Evidence, Rule 401. 

Accordingly, the ALJs’ conclusion that the testimony as a whole was “irrelevant” was 

correct and sound.  

 

 



5 
 

II. COMMISSION RULES PERMIT THE EXCLUSION OF IRRELEVANT 

EVIDENCE BY AN ALJ, “EITHER WITH OR WITHOUT OBJECTION.” 

 

ComEd ’s arguments that the ALJs lacked a basis outside of prohibited legal opinion to 

strike the entire testimony should also be rejected because they are contradicted by the 

Commission’s own rules.  Specifically, an ALJ need not rely on specific arguments raised in 

parties’ motions or even on a motion itself in order to conclude that testimony should be stricken. 

Under Part 200.680 of the Commission’s rules, an ALJ “may, after notice to the parties and staff 

witnesses, either with or without objection, exclude irrelevant, immaterial, unduly repetitious or 

otherwise inadmissible evidence. “  83 Ill.Admin.Code Part 200.680.  As such, ComEd’s 

complaint that the ALJs’ basis for striking Mr. Box’s testimony in its entirety cannot be 

specifically tied to any argument raised in a Staff, AG or CUB motion is unavailing.  

While ComEd argues that “whether evidence and testimony is relevant to a proceedings 

is a broad standard”
1
, the ALJs’ decision to strike the Box testimony in its entirety was also 

justified under the ALJs’ broad authority to determine whether testimony is unduly repetitious 

and cumulative in nature.  The points raised by Mr. Box related to past Commission treatment of 

pension assets are already addressed in the rebuttal and surrebuttal testimony of ComEd witness 

Kathryn Houtsma.  See ComEd Ex. 21.0 at 4-6; ComEd 12.0 at 4-12.  Given that the 

Commission’s orders speak for themselves and that Ms. Houtsma’s rebuttal and surrebuttal 

testimonies already recite the Company’s interpretation of past Commission practice as well as 

the accounting bases for the Company’s position, the Box testimony is repetitive and of no 

additional probative value.    

In addition, ComEd’s Petition should be denied because the portion of testimony ComEd 

seeks to have admitted is unnecessarily and unreasonably cumulative.  Mr. Box, at lines 67 

                                                           
1
 ComEd Petition at 5. 
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through 73, characterizes the testimony of another witness – IBEW witness Dean Apple, who 

supports ComEd’s treatment of pension assets – as “compelling” and says the Commission 

should consider it.  ComEd Ex. 24.0 at 4.  This testimony merely bolsters another witness, and 

does not add facts or analysis to the record.  Further, whether testimony is “compelling” and the 

weight to give a particular piece of testimony are decisions solely within the authority of the 

ALJs and the Commission – not with a witness representing one of many parties to a contested 

docket.   

CONCLUSION 

 WHEREFORE, for the reasons stated above, the People respectfully request that the 

Commission deny ComEd’s Petition for Interlocutory Review. 

 

 Respectfully submitted,  

      LISA MADIGAN 

      Attorney General, State of Illinois 

      By:_______/s/______________________ 

      Karen L. Lusson 

Senior Assistant Attorney General 

Public Utilities Bureau 

Janice A. Dale 

Chief, Public Utilities Bureau 

Susan L. Satter 

Senior Assistant Attorney General 

Cathy Yu 

Assistant Attorney General 

Illinois Attorney General’s Office 

      100 W. Randolph, 11
th

 floor 

      Chicago, IL  60601 

      312-814-1136 

      klusson@atg.state.il.us 

      jdale@atg.state.il.us 

      ssatter@atg.state.il.us 

       cyu@atg.state.il.us 
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