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STAFF REPLY TO THE AG’S OPPOSITION TO THE STAFF MOTION TO STRIKE 
PORTIONS OF THE AG’S INITIAL BRIEF 

____________________________________________________________________ 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Reply to the Opposition (“Opposition”) of the People of the State of Illinois (“AG”) to the 

Staff Motion To Strike Portions of the AG Initial Brief (“Motion”). 

Background 

 On June 29, 2011, Charmar Water Company (“Charmar”), Cherry Hill 

Water Company (“Cherry Hill”), Clarendon Water Company (“Clarendon”), Killarney 

Water Company (“Killarney”), Ferson Creek Utilities Company (“Ferson Creek”), and 
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Harbor Ridge Utilities Company (“Harbor Ridge”) (collectively, “UI”, “Utilities, Inc.” or 

“the Companies”) filed tariffs seeking a general increase in water and sewer rates.1

The Companies, Staff, and the AG filed Initial Briefs (“IB”) on February 22, 2012.  

On February 24, 2012, Staff filed its Motion requesting that portions of the AG’s IB be 

stricken because it includes public comments which are not part of the evidentiary 

record in Docket No. 11-0561(cons.) and are hearsay.  On March 9, 2012, the AG filed 

its Opposition.   

  On 

August 2, 2011, the Commission entered Suspension Orders commencing the 

investigation concerning the propriety of the Companies’ request for rate increases and 

on November 2, 2011 entered a Resuspension Order extending the suspension through 

May 27, 2012.  At a status hearing on September 1, 2011, the Administrative Law 

Judge (“ALJ”) assigned to this proceeding granted Staff’s request to consolidate the six 

dockets.  The ALJ established a schedule for the submission of pre-filed testimony, 

hearings, and briefs.  (Tr., Sep. 1, 2011, p. 6-7).   

Argument 
 

The Opposition is unfounded in law and misguided in practice, and should be 

denied by the Commission.  The AG’s Opposition to Staff’s Motion is replete with half-

truths and outright mischaracterizations.  For example, the Opposition consistently 

mischaracterizes Staff’s Motion to Strike.  Staff did not move to strike general 

references to the public comments, but only verbatim quotes.  Further, the AG 

Opposition ignores Staff’s primary authorities and thus, fails to rebut the issue with the 

law.  Moreover, the AG Opposition misapplies the canons of statutory construction and 

                                                 
1 Only Ferson Creek and Harbor Ridge filed tariffs for rate increases in sewer rates.  
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ignores relevant legislative history.  Finally, the AG Opposition ignores jurisprudence, 

which dictates that hearsay must be excluded from evidence. 

A.  The AG Mischaracterizes Staff’s Motion to Strike  
 

The AG repeatedly mischaracterizes Staff’s Motion by suggesting that Staff 

intends for the Commission to ignore the public comments.  For example, the AG 

contends that:  

The Staff Motion attempts to wall off public comments from the decision-
making process, putting blinders on the parties, the ALJ, and the 
Commission and effectively disenfranchising consumers who have taken 
the time to participate in the regulatory process. 
 
AG Opposition, at 4. 

Staff has never taken the position that the public comments cannot be 

“considered.”  Staff, however, cannot ignore clear requirements in the Administrative 

Procedures Act (“APA”), the Public Utilities Act (“PUA”) and long standing evidentiary 

jurisprudence.  The public comments are not evidence, and they cannot be 

inappropriately mixed in with record evidence by directly quoting them in briefs.  Again, 

Staff only sought to strike the actual verbatim quotes of the public comments, not 

general references to the public comments.  See Staff Motion, at 9-11. Staff did not 

seek to strike general references to the public forums.  The following general references 

to the public comments are just an example of what was not struck.  

The Commission can consider the consumer response to the rate 
increase notices to inform its decision on how to manage the large 
increases proposed in this docket. Many comments have already been 
filed by consumers on e-docket in these cases. 
 
AG IB, at 20.  
 
Although Charmar only serves fifty-three customers, fifteen public 
comments were posted on the Commission’s official comments forum as 
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of February 21, 2012, all commenting on the size of the large proposed 
rate increase. 
 
Id. 
 
Customers of the other utilities posted similar comments in response to 
requested rate increases.  
 
AG IB, at 21. 
 
As of February 21, 2012, Cherry Hill had seven public comments, 
Killarney had 42, Clarendon had 17, Ferson Creek had 22, and Harbor 
Ridge had one.  And many customers of the utilities posted comments 
stating that the quality of the water they receive is very low. 
 
Id. 
 

In short, the AG’s Opposition to Staff’s Motion is replete with half-truths and outright 

mischaracterizations.   

For another example, the AG misrepresents the appellate court’s conclusion in 

the Illinois-American Water Company (“IAWC”) rate case.  People ex rel. Madigan v. Ill. 

Commerce Comm’n, No. 1-10-1776, slip op. at 36-37 (Ill. App. 5th Dist. Dec. 9, 

2011)(“IAWC Decision”).  The AG represents the IAWC Decision as supporting its 

position in this case.  The AG states that: 

Another case recently decided by the Appellate Court found no error in the 
use of public comments and public hearing transcript by the Commission 
and parties. In the last Illinois American Water Company rate case, ICC 
Docket 09-0319, the Commission addressed public comment at pages 
197-201of its Final Order. Over the objection of the Company, the 
appellate court found no error in the Commission’s treatment of public 
comments and rejected the Company’s arguments that the presentation of 
public comments to the Commission was somehow unacceptable. People 
ex rel. Madigan v. Ill. Commerce Comm’n, No. 1-10-1776, slip op. at 36-37 
(Ill. App. 5th Dist. Dec. 9, 2011) (the AG for Rehearing pending)(available 
at: 
http://www.state.il.us/court/Opinions/AppellateCourt/2011/1stDistrict/Dece
mber/1101776.pdf  
 
AG Opposition, at 3 (emphasis added). 
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The AG is only half right.  However, the IAWC Decision does not address the 

issue in this case.  Here the AG is contending that public comments are evidence.  In 

the IAWC case, the Commission considered the public comments to the extent 

permitted by law.   

In the IAWC Decision, the appellate court concluded that: 

[T]he Commission specifically stated that the public comments were only 
considered “to the extent permitted by law.” IAWC has failed to establish 
that the Commission considered the public comments beyond what is 
permitted by law. Accordingly, we find this contention by IAWC to be 
without merit. 
 
IAWC Decision, at 37.   

 
If the AG was merely requesting that the Commission “consider the public 

comments to the extent permitted by law,” Staff would not have filed its Motion to Strike.  

However, the AG is contending that the public comments are evidence and part of the 

record for decision.  Opposition, at 2, 4.   

B.   The AG’s Statutory Construction Arguments Are Entirely Unfounded  
 

As argued by the AG, the public comments are logically part of the record for 

decision because of their mere existence.  For example, the AG contends that: 

Allowing residents to post comments on the Commission website and 
requiring the Commissioners to consider those comments when making a 
decision logically requires that those comments be included in the 
Commission’s record for decision. 
 
AG Opposition, at 6. 

 
Such conclusory unfounded statements are not a substitute for an argument nor 

are they logical.  The AG’s position also intrinsically creates conflicts in the Illinois Public 

Utilities Act (“Act”) that do not exist, as one must presume that certain operative 
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provisions of the Act and of the Illinois Administrative Procedures Act (“APA”) were 

overruled in order for the Associations’ theory to have any logical consistency.  As will 

be demonstrated below, this argument is fatally flawed in that it requires one to ignore 

mandatory directives of the Act, controlling case-law, and long-standing principles of 

evidentiary jurisprudence. 

Staff filed its Motion to Strike under the clear directives of Section 10-103 of the 

Act and Section 10-35 of the APA. Staff explained that it filed the Motion because the 

AG’s Initial Brief inappropriately mixes two separate and distinct records in violation of 

Section 10-103 of the Act and Section 10-35 of the APA, both of which specifically 

require any Commission decision to be based exclusively upon the record for decision 

in the proceeding.  220 ILCS 5/10-103; 5 ILCS 100/10-35.  Section 10-35(a) of the APA 

enumerates those things that constitute the record for decision. See 5 ILCS 100/10-

35(a)(1)-(8). Public comments, of the type that the AG quotes in its Initial Brief, are not 

included in those matters that constitute the record for decision in this proceeding. The 

AG, by quoting these public comments in its Initial Brief, attempts to inappropriately 

bring such comments into the record for decision.  

Instead of recognizing all of the relevant provisions of the Act and the APA, the 

AG attempts to support its position with an expansive interpretation of Sections 2-107 

and 8-306 of the Act. Contrary to the AG’s contention that Sections 2-107 and 8-306 

require that public comments be included in the record evidence, the plain language of 

these provisions in fact make no such reference to including the comments in the 

evidentiary record.  
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Under the AG’s expansive reading of Sections 8-306(n) and 2-107 of the Act, 

both Sections 10-103 of the Act and Section 10-35 of the APA would be rendered 

meaningless.   Under Staff’s analysis, Sections 8-306(a) and 2-107 of the Act can be 

reconciled with Sections 10-103 of the Act and 10-35 of the APA, “each of these 

statutes can be read in pari materia, so as to produce a harmonious whole.” See Sulser 

v. Country Mut. Ins. Co., 147 Ill. 2d 548, 55 (1992); see also Dornfield v. Julian, 104 Ill. 

2d 261, 267 (1984) (“Statutes are to be construed ‘to avoid creating an unnecessary 

inconsistency in the law”).  As Staff noted in its Motion to Strike, while the Commission 

may review and take note of the fact of the public comments, thus meeting the 

requirements of Sections 8-306(n) and 2-107, the specifics of these public comments 

are neither competent evidence nor a cognizable part of the record for decision, which 

renders them inappropriate bases for deciding questions of fact or law.   

On the other hand, Staff’s position allows the Commission to reconcile what the 

Ag’s Opposition inherently presumes are inconsistent statutory provisions. Staff’s 

position avoids an interpretation that creates an inconsistency in the Act. See e.g., State 

v. Mikusch, 138 Ill. 2d 242, 248 (1990) (“It is further presumed that the legislature will 

not enact a law which completely contradicts a prior statute without an express repeal of 

it [.] * * * A construction, if possible, of the two statutes which allows both to stand will be 

favored.”).  On the other hand, the AG’s theory cannot withstand the recognition of 

Sections 10-103 of the Act and 10-35 of the APA.  For the AG’s theory to hold any 

water, these provisions and the controlling case law under these provisions must be 

assumed to have been abolished when the General Assembly amended the act in 

2006. AG Opposition, at 10-11.  The AG, however, provides little support for its theories. 
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The AG argues that the case law Staff cited in its Motion is somehow overruled 

because the Act was amended in 2006.  Opposition, at 10-11.  This contention is 

entirely unfounded because Section 10-103 of the Act and Section 10-35 of the APA, 

were not repealed when Act was amended in 2006.  In fact, Section 10-103 of the Act 

and Section 10-35 of APA are still in effect.  Thus, the cases Staff relied upon are still 

good law.  In short, the AG’s statutory interpretation cannot withstand the recognition of 

Sections 10-103 of the act and 10-35 of the APA. 

One argument the AG makes in support of its position is that public comments 

come into the record for decision under Section 10-103 of the Act. 

C. The Public Comments From Non Parties Are Not “Requests Filed in 
the Proceeding” Under Section 10-103 of the Act. 

 
Section 10-103 of the Act provides that Commission findings, orders and 

decisions must be based exclusively on the record for decision in the case, which 

includes “only the transcript of testimony and exhibits together with all papers and 

requests filed in the proceeding, including, in contested cases, the documents and 

information described in Section 10-35 of the Illinois Procedure Act.”   The phrase 

“testimony and exhibits together with all papers and requests filed in the proceeding” 

obviously refers to papers and requests filed by parties to the proceedings.  A non party 

has no right to file testimony and exhibits, file papers, or file requests in a Commission 

proceeding. See 83 Ill. Admin Code § 200.200 (intervention). The AG’s proposed 

reading—allowing non parties to file testimony, exhibits, papers, and requests, which 

according to the AG, are then incorporated into the record for decision—would 
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circumvent the Commissions intervention rules and make a mockery of the hearing 

process and due process. The legislature did not intend such an extraordinary result.  

Public comments are not requests “filed in the proceeding” as required by 

Section 10-103. Commission rules require that all communications and documents to be 

filed with the Commission must be addressed to the Chief Clerk of the Commission in 

Springfield, Illinois. 83 Ill. Admin Code § 200.70.  None of the comments were 

addressed to the Chief Clerk to be filed.  In addition, every person that seeks to file an 

electronic document with the Chief Clerk must have an active e-Docket account. The 

Commission’s electronic filing system, e-Docket, allows only users with an account, an 

I.D. and a password to file electronic documents. 83 Ill. Admin. Code Section 

200.1030(a). Importantly, “only members of the service list for a particular docketed 

case are allowed to file electronic documents in that case.” Section 200.1030(b).  The e-

Docket logs every filing with the user I.D., date, time, and file size information. Section 

200.1030(e).  None of the public commentators was a party to the proceeding and none 

of the comments was filed in the docketed proceeding.  Thus, the public comments 

were not “filed in the proceeding” within the meaning of Section 10-103. 

The AG also ignores the legislative History of Sections 2-107 and 8-306.  

D. The Legislature Considered and Rejected Making Comments Part of 
the Record for Decision.  

 
As the Commission pointed out in its brief at the appellate court, in enacting 

Section 8-306(n) in 2006, the legislature expressly considered and rejected making the 

public forum comments part of the record for decision.2

                                                 
2 See Apple Canyon v. ICC, Docket nos. 3-10-0832 & 3-10-0898 (Cons.), Ill. App. Ct. Third Judicial 
District, Response Brief of the Illinois Commerce Commission (August 9, 2011). 

  Although originally House Bill 
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5555 required public comments be made part of the record of the hearing.  The House 

Public Utilities Committee eliminated the requirement that reports and comments made 

at the public forums be made part of the record of the hearing.  In its place, House 

Committee Amendment No. 1 substituted the requirement that public comments must 

be made available to the hearing officials and reviewed as part of the hearing for the 

rate case.   

Likewise, in enacting Section 2-107 the following year, the legislature, having 

already considered and rejected making Section 8-306(n) public forum comments part 

of the record for decision, did not depart from that refusal and make the public 

comments (but not public forum comments) part of the record for decision sub silencio.  

There is no language in Section 2-107 making public comments part of the record for 

decision as there was in HB 5555 as originally introduced.  Indeed, the legislature in 

Section 2-107 expressly distinguished the receipt of public comments from the receipt of 

testimony on pending matters by providing that “notwithstanding” the procedures to 

accept public comments the “established procedures for accepting testimony from 

Illinois residents on matters pending before the Commission shall be consistent with the 

Commissions rules regarding ex parte communications and due process.” Section 2-

107.   Under the Act, testimony is part of the record for decision while public comments 

are not.  Section 10-103.  The Commission has never treated public forum comments or 

public comments as part of the record for decision, and the legislature did not alter this 

long-standing practice. 

E. The AG’s Position Conflicts With Fundamental Rules of Evidence. 
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Finally, in apparent blissful ignorance of even the most rudimentary rules of 

evidence, the AG argues that: 

In arguing that public comments should be excluded from consideration 
because they are “hearsay,” Staff takes what should be a debate over the 
proper weight of the evidence and turns it into a debate over admissibility. 
 
AG Opposition, at 8-9.   

 
The AG’s position clearly assumes that public comments are evidence and thus 

the only issue is a “debate of the proper weight of the evidence.”  Id.  The AG of course, 

in a clumsy effort at subterfuge, puts the cart before the horse.  If the public comments 

are not evidence and cannot be evidence because they are hearsay and are not 

capable of being tested in a hearing, they cannot be admissible.   
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Conclusion 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

request that the quoted public comments be struck from the AG’s Initial Brief and that 

any such other further relief as is found to be equitable be granted. 

 
Respectfully submitted, 

      ____________________________ 

             
      MICHAEL J. LANNON  

JESSICA L. CARDONI 
Illinois Commerce Commission 

      Office of General Counsel 
      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
March 16, 2012    Counsel for the Staff of the  
      Illinois Commerce Commission 
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