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 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with 83 Illinois Administrative Code 200.190 

and the schedule established by the Administrative Law Judge (“ALJ”), hereby 

submits this Response to the Motion to Strike (“Motion”) filed by Atmos Energy 

Corporation (“Atmos”) and Liberty Energy (Midstates) Corp. (“Liberty Energy 

Midstates” (collectively “Joint Applicants” or “JA”).  Joint Applicants’ Motion is 

bereft of any merit whatsoever and should be DENIED. 

I. Introduction 

On March 8, 2012, Joint Applicants filed a Motion to Strike portions of 

Staff’s Initial Brief as it relates to the contested issues. (Motion, at 1.) JA make 

unfounded claims that:  1) Staff’s Initial Brief contains “false and misleading 

statements;” and 2) “contains statement that are not supported by citations to the 
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record or to case law in contravention of the Commission’s rules.” (Id.) Staff 

responds to each of these baseless arguments below.  

II. Argument 

A. Joint Applicants’ Claim that Staff’s Arguments Rely on False 
and Misleading States is Unfounded 

 
Section I of the JA’s Motion makes numerous completely unfounded 

allegations against Staff witnesses and counsel.  For instance, the Motion alleges 

that Staff made “obviously false” statements and/or “misleading” statements in its 

Initial Brief when stating, “Liberty Energy Midstates ‘failed to provide blackline 

versions of its latest proposed ASAs and CAM…[.]’”1

These allegations, quite apart from their inflammatory nature, consist of 

nothing but JAs’ counsel’s opinion. As such, these conclusory allegations are 

legally insufficient as a matter of law for a basis to strike a brief.  (See e.g., Obert 

v. Saville, 253 Ill. App. 3d 677; 682 (2nd Dist. 1993)(“Bare contentions in the 

absence of argument or citation of authority do not merit consideration on appeal 

and are deemed waived.”)) The Motion’s attempt to support its allegations with 

certain documents attached to the Motion falls dismally short.  Moreover, the 

“evidence” attached to the Motion supports Staff’s position as articulated in its 

Initial Brief.  Far from supporting the representations in the Motion, the “evidence” 

exposes as baseless the arguments advanced in Section I of the Motion.   

 (Motion at 2 – 5.) 

JAs argue that they provided Staff with annotated blacklines by email on 

January 26, 2012 (“January 26 e-mail”). (Motion at 2.) First and foremost, JAs 

improperly attempt to rely on Attachment C to their Motion to make their 
                                            
1 ASA is an acronym for Affiliated Services Agreement. CAM is an acronym for Cost Allocation 
Manual.  
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argument.  Attachment C, however, amounts to nothing other than JAs’ counsel’s 

representation of what they provided to Staff Counsel.  In fact, the attachments to 

the January 26 e-mail are not record evidence in this proceeding. Moreover, 

Attachment C actually supports Staff’s representations in its Initial Brief, which 

Staff stands by, that: 

Because Midstates failed to provide blackline versions of its latest 
proposed ASAs and CAM, and because some of Staff’s proposed 
revisions were accepted by Midstates but reflected in a different 
section of the ASA or CAM, it is extremely difficult to identify and 
describe all the differences between Staff’s proposed versions (ICC 
Staff Exhibit 10.0, Attachments A through F) and those provided by 
Midstates in surrebuttal testimony (JA Exhibit 9.6 through 9.10). 
(Staff IB, p. 21.) 

 

The January 26 e-mail states, 

There are also provisions representing concerns that that are 
covered elsewhere in a more general sense that we did not 
annotate, but presume that looking at them as a whole Staff can 
see that Liberty attempted to address all concerns. 
 
Finally, please note that Patrick and I ran these documents 
ourselves; our clients did not review them, so if there are any errors 
or mis-statements we are to blame—they are intended as an aid in 
settlement discussions and not as evidence in the case;  

 (Motion, Attachment C, emphasis added) 

It is clear from the January 26 e-mail that the documents that JAs provided to 

Staff did not include all annotations, were created by JA’s counsel, were not 

reviewed by the JAs, and were offered for settlement purposes.2

                                            
2  It is far from clear to the Staff that the documents even could be considered for 
settlement purposes, in light of the fact that the JAs themselves had not approved or indeed 
reviewed them.  

 Moreover, the 

documents were not presented as evidence in the proceeding. While Staff 

routinely entertains settlement discussions, those discussions are not part of the 
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record evidence in a particular case; in fact, offers of compromise and settlement 

are generally inadmissible under the Illinois Rules of Evidence. (Ill. R. Evid. 408). 

JAs did not offer these documents as an attachment to any prefiled testimony in 

this proceeding, nor did they seek to introduce them into evidence in any other 

way.  Staff counsel received the January 26 email two business days before an 

evidentiary hearing was scheduled the morning of January 31, 2012.  

 JA goes so far as to allege that Staff counsel cross-examined JAs’ witness 

on the “blacklines that were provided.” (Motion, at 2.) This assertion is 

counterfactual, to put it politely, as the most cursory review of the transcript 

demonstrates.  Staff counsel cross-examined JAs’ witnesses exclusively on what 

was provided in JAs’ Verified Application and testimony. (See, generally, Tr. at 

36-58 (January 31, 2012)). Staff counsel most certainly did not cross-examine 

JAs’ witnesses regarding documents that were indentified by the JAs themselves 

are “intended as an aid in settlement discussions and not as evidence in the 

case.”3 (Id., see also Attachment C.)  The transcript is clear that Staff counsel 

was questioning JAs’ witness on a document offered as evidence for the record 

in JA’s surrebuttal testimony, specifically Attachment 9.8. (Tr. at 37, line 5-8.)4

                                            
3  Any such cross-examination would, of course, have been improper. The scope of cross-
examination is limited to evidence that has been presented in a case. (See Ill. Evid. R. 611(b); 
“cross-examination should be limited to the subject matter of the direct examination [or in as is 
the case here, prefiled testimony]…[.]”) 

 If 

any party is taking liberties with the record here, it is the JAs, by asserting that 

Staff counsel cross-examined a witness regarding one document when the 

record clearly and unambiguously shows that it was another. 

4  “Q. For my first question I would like you to turn your attention to your Exhibit 9.8 which 
is the Affiliate Services Agreement with Liberty Utilities Company.” (emphasis added) 
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Further, simply because JAs believe the documents they attached to the 

January 26 e-mail should have been sufficient for Staff to recommend the that 

the Commission make the necessary findings to approve the transaction does 

not make it so. This is especially true in light of the fact that, as the JAs 

themselves make clear, the documents were created by counsel and not 

reviewed by the JAs themselves prior to being communicated to Staff. As such, 

their value even as an offer of compromise and settlement is modest.  

Likewise, to the limited extent that the January 26 e-mail and attachments 

can be considered an offer of compromise and settlement, Staff obviously need 

not, and clearly does not, agree with the JAs’ opinion regarding the adequacy of 

the proposal made in it.  It is Staff’s job to review the JAs’ request in this 

proceeding and make a recommendation to the Commission on the request’s 

adequacy.  That is exactly what Staff did in its Initial Brief, by demonstrating that 

it was difficult for Staff to “identify and describe all the differences between Staff’s 

proposed versions (ICC Staff Exhibit 10.0, Attachments A through F) and those 

provided by Midstates in surrebuttal testimony (JA Exhibit 9.6 through 9.10).” 

(Staff IB, p. 21.) The fact that JAs believe – without any reasonable basis for 

such belief – that they provided something in eleventh-hour informal discussions 

which ought to have satisfied Staff’s concerns in this proceeding is irrelevant. 

The Motion’s reliance upon matters (e-mails and documents) that are not part of 

the record is fatal to it.5

                                            
5  Indeed, Staff might be well within its rights to move to strike this particular argument in 
the JA’s Motion, to the extent that it relies on evidence not of record. (See People v. Haas, 100 Ill. 
App. 3d 1143, 1148-49 (1st Dist 1981) (a motion to strike portions of an appellant’s brief was 
granted because the brief: “contain[ed] statement of facts, argument, and conclusions replete with 
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JAs also argue that Staff’s Initial Brief is misleading when its states that 

ASAs were new in the surrebuttal phase of the case. (Motion at 3.)  Again, this is 

merely the JAs’ opinion, and an untenable opinion at that.  Staff’s Initial Brief 

states that: “Midstates did not adopt th[e] changes [recommended in Staff’s 

rebuttal testimony] and instead offered new revised ASAs and CAM in its 

surrebuttal testimony (JA Exhibit 9.7 through 9.10).” (Staff IB at 16 (citations in 

original)). Reference to the JA’s surrebuttal testimony makes it clear that this 

statement is literally true and not remotely misleading.  The ASAs offered by the 

JAs were indeed revised from those previously offered. (Cf. JA Ex. 7.2; 9.7 

through 9.10).  

The JAs go so far as to complain that:  

Staff’s failure to provide the Joint Applicants with clean versions of 
the ASAs and CAM proposed by Ms. Pearce in her rebuttal 
testimony complicated the Joint Applicants’ efforts to provide a 
blackline in the first place.6 As indicated in the January 26 email to 
Staff counsel, the versions of these documents provided by Staff 
had revision marks hard-coded making any automatic blacklining 
useless.[7

 

] The Joint Applicants, at their own expense, manually 
input the changes indicated in the documents submitted by Ms. 
Pearce so that blacklines could be run and Staff could understand 
any remaining issues that the parties had to discuss. (Motion at 3-
4.) 

                                                                                                                                  
matters dehors the record and that it unjustly reflect[ed] on the integrity and ability of the trial 
judge totally, which criticism [was] not warranted by anything in the record, all contrary to 
Supreme Court Rule 341(e)”). As it happens, Staff does not engage in such motion practice, in 
significant part because it is wasteful of time and resources. 
6  Original footnote 16 to the Motion, which states: “[t]he Word documents provided by Staff 
did not use the blackline feature of Word; the documents were formatted manually using 
strikethroughs and underscores to show changes, which prevented the Joint Applicants from 
being able to run a standard blackline.” 
7  Original footnote 17 to the Motion, which states: “[s]ee Attachment A (‘We did not have 
clean versions of Ms. Pearce’s documents, and we had to make the changes by hand to create 
the ‘before’ version . . .’)”. 
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 This argument is without merit. As the party seeking relief, JAs have the 

burden of proof in this proceeding. (See Scott v. Dept. of Commerce and 

Community Affairs, 84 Ill. 2d 42, 53; 416 N.E.2d 1082, 1088; 1981 Ill. Lexis 229 

at 14; 48 Ill. Dec. 560 (1981) (Illinois courts have uniformly imposed on 

administrative agencies the common-law rule that the party seeking relief has the 

burden of proof)).  The fact that the JAs allegedly were compelled to create 

documents at their own expense and manually input changes because Staff did 

not use a particular word-processing protocol which was to the JAs’ liking lends 

no weight to JAs’ argument. The documents they provided were provided at the 

eleventh hour, were prepared by attorneys, were not approved by the client, and 

have never been in evidence. The Staff, the ALJ and the Commission are 

required to base their respective recommendations, Proposed Order, and 

ultimate final Order upon the evidence of record in the proceeding. (5 ILCS 

100/10-30(c); 220 ILCS 5/10-103).  

 What this means for practical purposes is that, had the JAs wanted the 

January 26 e-mail and its attachments to be considered by the Staff as 

something upon which the Staff could rely, they should not have disclaimed it as 

having been prepared by attorneys and not reviewed, much less approved, by 

the JAs themselves. If they wanted the proposal set forth in the e-mail’s 

attachments to be a matter of record, they could have formalized it, and sought to 

introduce it into evidence. As the JAs did neither of these things, they cannot now 

be heard to argue that Staff ought to have relied upon it, or even could do so.  
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 In short, Staff’s IB is literally, substantively, and in every other respect 

correct in asserting that:  

Midstates failed to provide blackline versions of its latest proposed 
ASAs and CAM, and because some of Staff’s proposed revisions 
were accepted by Midstates but reflected in a different section of 
the ASA or CAM, it is extremely difficult to identify and describe all 
the differences between Staff’s proposed versions (ICC Staff 
Exhibit 10.0, Attachments A through F) and those provided by 
Midstates in surrebuttal testimony (JA Exhibit 9.6 through 9.10). 

 
 JAs state that the Commission can exercise discretion to ensure integrity 

of the fact-finding process and fairness as required under Rule 200.25. (Motion at 

4.) That is true, and indeed constitutes a compelling reason to deny the Motion.  

It is the JAs’ Motion, rather than any alleged act or omission of Staff, that would, 

if granted, jeopardize the integrity of the fact finding process and the requirement 

of fairness embodied in Part 200.25 (a) and (b) of the Commission’s Rules of 

Practice, in that JAs seek to suppress certain meritorious Staff arguments, and 

also to use evidence not of record to make a completely unwarranted attack on 

Staff’s argument. (See 83 Ill. Adm. Code 200.25(a) and (b)) The exercise of 

sound discretion here clearly demands denial of the Motion. 

Lastly, if JAs wanted to take issue with statements Staff made in its Initial 

Brief they had every opportunity to do so in Reply Briefs and in fact did so. This 

demonstrates beyond question that JAs have not been prejudiced in any way 

whatever. 
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B. Staff’s Initial Brief is Supported by the Record Evidence 
 

In their second attack on Staff’s Initial Brief, JAs attempt to distract the 

Commission from the true issues in this proceeding, which are that JAs have 

failed to satisfy several of the requirements of the Public Utilities Act (“Act”) in a 

manner such as justifies approval of the proposed reorganization. JAs 

erroneously assert that Staff’s Initial Brief “is replete with factual assertions for 

which no citation is provided.” (Motion at 6.) JAs claim that “most” assertions are 

not supported, Staff “routinely does not cite to the record”, and that Staff’s 

citations are “suspect” and – in an assertion that requires a substantial cognitive 

leap – are therefore clearly false. (Motion, at 6.) 

Staff’s Initial Brief is replete with citations to testimony, hearing transcripts, 

and Commission Orders. The arguments made in Staff’s Initial Brief have been 

made repeatedly throughout this proceeding. Simply because the JAs disagree 

with Staff’s arguments as set forth in its Initial Brief – and are apparently hard-

pressed to rebut them – is not cause for JAs to file a Motion to strike the 

arguments JAs do not like.  

Staff’s conclusions in its Initial Brief are expressed in a manner consistent 

with usual Commission practice. Staff’s Initial Brief connects the dots from the 

evidentiary record so that the ALJ and Commission can make an informed 

decision in this proceeding.  Recall the obvious; it is Staff’s Initial Brief at issue 

here.  If Staff’s briefs were subject to the stylistic objections of every utility 
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counsel that came before the Commission, Staff’s positions would be entirely 

suppressed. 

It seems as though the JAs are seeking a cookie-cutter way for the Staff to 

analyze their request for the proposed organization in the case. Sections 7-

204(b)(2), Section 7-204(b)(3), Section 7-204(b)(5), and Section 7-101 of the Act 

lay out the required findings the Commission must make; however, it is 

impossible to assume that they would include specific directives for every 

situation  petitioners put before the Commission.  Staff experts have to analyze a 

particular petitioner’s case based on the requirements in the Act and make 

recommendations to the Commission to ensure that the requirements are 

satisfied. That is exactly what Staff has done in this proceeding and Staff has 

presented it in the form of testimony, cross examination, and briefs. Staff witness 

Bonita Pearce made her recommendations as an expert in the area of 

accounting. Ms. Pearce has made proposals in the form of conditions that are 

connected to the required findings under the law so that the Commission can act 

on the proposed reorganization.  Staff’s Initial Brief reflects as much. 

Again, the JAs have the burden of proof in this proceeding.  They have 

had more than ample opportunity to review Staff’s testimony, file responsive 

testimony, and conduct cross-examination. Now, late in the game (seemingly 

when contested issues remain) JAs attempt to district the ALJ and Commission 

from what is required to be done in this proceeding.  Complaints from the JAs 

about what they would have done or should have done should be dismissed.  
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Again, if JAs wanted to take issue with statements Staff made in its Initial 

Brief they had every opportunity to do so in Reply Briefs and in fact did so 

demonstrating JAs have not been harmed.  

 

C. The Relief Sought by the Joint Applicant’s is Extraordinary  
 

JAs seek to strike all Section III of Staff’s Initial Brief or in the alternative they 

seek to strike Sections III.A.1, III.B.1, III.C.1., and III.D.1, and statements that 

they believe are not supported by citations or are mis-cited and/or found in JAs’ 

Attachment C. (Motion at 9.) First, JAs’ alternative relief amounts to striking all of 

Section III of Staff’s Initial Brief and why the JAs include this alternative is beyond 

Staff’s understanding and further shows JAs’ attempt to set up a “strawman” to 

distract the ALJ and Commission. Second, it is extremely convenient, and 

dubious, for JAs to seek to strike Section III of Staff’s Initial Brief, which includes 

Staff’s discussion regarding all of the contested issues in this proceeding 

including Staff’s recommendations that the JAs’ request for reorganization be 

denied, when they have failed to satisfy the requirements of the Act and Staff’s 

proposed conditions to help guide the Commission if it does approve the 

reorganization.  Such a request is extraordinary and would prejudice Staff, the 

ALJ, and the Commission by compromising the Commission’s Rules of Practice 

allowing parties an opportunity to file briefs, preserving the integrity of the fact 

finding process, and fair treatment of parties in proceedings before the 
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Commission. (See 83 Ill. Adm. Code 200.800(a)8

 

; 83 Ill. Adm. Code 200.25(a) - 

(b)). In addition, Illinois Supreme Court Rule 341 is instructive, providing that: 

“[t]he striking of an appellate brief, in whole or in part, is a harsh sanction and is 

appropriate only when the alleged violations of procedural rules interfere with or 

preclude review.” (S. Ct. Rule 341(e)(6).) JAs have suffered no prejudice. The 

extraordinary relief requested by the JAs should be denied.  

III. Conclusion 

WHEREFORE, for all the reasons set forth above Joint Applicant’s Motion 

should be denied. 

       Respectfully submitted, 
 
        __________________________ 
  

Megan McNeill 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312) 793-2877  
Fax:  (312) 793-1556 
mmcneill@icc.illinois.gov 
 
 
 
 

 
March 16, 2012 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

                                            
8 a) “At the close of the hearing, any party or Staff witness may request an opportunity to file a 
brief. In instances where Staff witnesses file a brief, one consolidated brief shall be filed on behalf 
of all Staff witnesses.” 
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