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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 Illinois Commerce Commission   )  
On Its Own Motion     )  

) ICC Docket No. 11-0671  
Adoption of 83 Ill. Adm. Code 596.  ) 
 

INITIAL COMMENTS OF THE STAFF  
OF THE ILLINOIS COMMERCE COMISSION 

 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”) by 

and through its undersigned counsel, and, pursuant to Section 5-40 of the Illinois 

Administrative Procedure Act, 5 ILCS 100/5-40 and the Administrative Law 

Judge’s (“ALJ”) Ruling of February 28, 2012, hereby submits as its Initial 

Comments in the above-captioned proceeding, the following: 

  On October 5, 2011, the Commission initiated this proceeding to 

implement an April 4, 2011, national gas pipeline safety initiative by U.S. 

Secretary of Transportation Ray LaHood to prevent potentially catastrophic 

incidents. Thereafter, on January 13, 2012, specific actual notice of this 

proceeding was given to pipeline operators by the Chief Clerk of the 

Commission.  On February 28, 2012, the ALJ ordered that any party wishing to 

submit initial comments would be required to do so on or prior to March 13, 2012 

with replies due on or prior to March 20, 2012. See ALJ Ruling (February 28, 

2012).  Staff submits these Initial Comments pursuant to that Ruling.  
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By way of background, in the year 2009 alone, 170 “serious”1 or 

“significant”2 pipeline safety-related incidents were reported nationwide: those 

incidents resulted in 9 deaths and 61 injuries to persons. Pipeline and Hazardous 

Materials Safety Administration (PHMSA) Pipeline Safety Stakeholder 

Communications Report.3 In 2010, 135 such events were reported; those 

incidents resulted in 18 deaths and 100 injuries. Id.  In 2011, 144 such incidents 

were reported: those incidents resulted in 14 deaths and 58 injuries. Id.  

In Illinois, over the same three-year period, 27 serious or significant 

incidents were reported: one death and 22 injuries resulted from those incidents.4 

Illinois has within its boundaries 70,302 miles of natural gas pipelines;5 by 

contrast, Pennsylvania and New York, states of approximately equal geographic 

size but greater population, have 57,7446 and 52,5857 miles of gas pipelines 

                                                 
1
 PHMSA defines a “serious” incident as: “an event involving a fatality or injury requiring in-patient 

hospitalization.”  http://primis.phmsa.dot.gov/comm/reports/safety/SerPSI.html?nocache=5882 
(accessed March 12, 2012) 
 
2
 PHMSA defines a “significant” incident, as an event involving a fatality or injury requiring in-

patient hospitalization, or which results in $50,000 or more in total costs, expressed in 1984 
dollars. http://primis.phmsa.dot.gov/comm/reports/safety/SigPSI.html?nocache=6789 (accessed 
March 12, 2012) (it should be noted that two additional factors, not applicable to natural gas, are 
included among significant events. 
 
3
 http://primis.phmsa.dot.gov/comm/reports/safety/SerPSI.html?nocache=3693 (accessed March 

12, 2012) 
 
4
http://primis.phmsa.dot.gov/comm/reports/safety/IL_detail1.html?nocache=9170#_OuterPanel_ta

b_2 (accessed March 12, 2012) 
 
5
 http://primis.phmsa.dot.gov/comm/reports/safety/IL_detail1.html?nocache=3642 (accessed 

March 12, 2012) 
 
6
 http://primis.phmsa.dot.gov/comm/reports/safety/PA_detail1.html?nocache=8272 (accessed 

March 12, 2012) 
 
7
 http://primis.phmsa.dot.gov/comm/reports/safety/NY_detail1.html?nocache=2610 (accesses 

March 12, 2012) 

http://primis.phmsa.dot.gov/comm/reports/safety/SerPSI.html?nocache=5882
http://primis.phmsa.dot.gov/comm/reports/safety/SigPSI.html?nocache=6789
http://primis.phmsa.dot.gov/comm/reports/safety/SerPSI.html?nocache=3693
http://primis.phmsa.dot.gov/comm/reports/safety/IL_detail1.html?nocache=9170#_OuterPanel_tab_2
http://primis.phmsa.dot.gov/comm/reports/safety/IL_detail1.html?nocache=9170#_OuterPanel_tab_2
http://primis.phmsa.dot.gov/comm/reports/safety/IL_detail1.html?nocache=3642
http://primis.phmsa.dot.gov/comm/reports/safety/PA_detail1.html?nocache=8272
http://primis.phmsa.dot.gov/comm/reports/safety/NY_detail1.html?nocache=2610
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respectively within their borders. In light of the concentration of pipelines in 

Illinois, safety and transparency concerns are particularly salient. 

Two incidents in particular merit description in less abstract terms. On 

February 9, 2011, a gas pipeline-related incident in Allentown, Pennsylvania, 

resulted in deaths of five people and destruction of a number of homes and 

businesses. Id.8 On September 9, 2010, in San Bruno, California, a 30-inch 

diameter pipeline ruptured, resulting in an explosion and fire.  Eight people were 

killed and 58 injured; 38 houses were destroyed, with a further 70 damaged.  

See, generally, National Transportation Safety Board, Pipeline Accident Report, 

No. PAR-11/01 PB2011-916501 (released August 11, 2011) 

Following these fatal gas pipeline incidents, Secretary LaHood announced 

a Department of Transportation pipeline safety initiative to address immediate 

concerns in pipeline safety and to, inter alia, make information about pipelines 

and the safety record of pipeline operators more readily accessible to the public 

than is currently the case.  An official PHMSA release regarding the initiative is 

attached as Exhibit No. 1 hereto, and incorporated by reference herein.  

Section 6(a)(3) of the Illinois Gas Pipeline Safety Act, 220 ILCS 20/6(a)(3), 

requires jurisdictional entities (gas pipeline operators) to permit inspection of 

books, records, and facilities.  Under the Commission’s current certification 

agreement with PHMSA, the Staff Gas Pipeline Safety Program conducts several 

different types of inspections regarding these jurisdictional entities.  Further, 

consistent with Section 6(a)(3), jurisdictional entities provide Pipeline Safety Staff 

                                                 
 
8
 http://primis.phmsa.dot.gov/comm/reports/safety/IncDetSt_st_PA_flt_sig.html?nocache=2939  

(accessed March 12, 2012) 

http://primis.phmsa.dot.gov/comm/reports/safety/IncDetSt_st_PA_flt_sig.html?nocache=2939
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with information regarding the state of and operation of their systems in 

connection with these inspections. 

Under Section 4-404 of the Public Utilities Act (“Act”), 220 ILCS 5/4-404, 

the Commission must provide adequate protection for any confidential and 

proprietary information furnished, delivered or filed in connection with these 

inspections.  In addition, Section 5-108 of the Act, 220 ILCS 5/5-108, prohibits 

any officer or employee of the Commission from divulging any fact or information 

coming to their knowledge in connection with these inspections – except as may 

be authorized either by the Commission or a Circuit Court. 

 It is Staff’s opinion that, to respond proactively to Secretary LaHood’s 

initiative, making available to the public, e.g., posting on the Commission’s 

website, information obtained in connection with Gas Pipeline Safety Program 

inspections of jurisdictional entities will be a positive step to provide the public 

with access to information that will promote safety and reduce the potential for 

serious incidents resulting in injuries to people and damages to property.  It is 

furthermore consistent with PHMSA’s express goal of: “making information about 

pipelines and the safety record of pipeline operators easily accessible to the 

public.” See Ex. 1 at 2. 

The Staff’s proposed rule not only assures compliance with Sections 4-

404 and 5-108 of the Act but also advances the cause of public safety.  Section 

596.120 of the proposed rule provides as follows: 

Any inspection information regarding any person who either (1) 
engages in the transportation of gas or (2) owns or operates 
pipeline facilities within this State under the jurisdiction of the 
Commission under the Illinois Gas Pipeline Safety Act [220 ILCS 
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20], except to the extent that such information is determined to be 
confidential or proprietary by the Commission or by a court with 
jurisdiction to decide the matter, may be made available to the 
public by the Commission and may be posted on the Commission’s 
website.  
 

 It is worthy of note that, while: “[m]aps and other records regarding the 

location or security of … transmission, distribution, [or] storage … facilities owned 

by a utility” are exempt from disclosure under the Illinois Freedom of Information 

Act, 5 ILCS 140/7(x), information in the Commission’s possession regarding the 

condition of such facilities, as revealed by Staff inspections, is not exempt. 

Accordingly, it is difficult to argue that inspection information is inherently 

confidential such that placing it on the Commission’s website would result in the 

improper disclosure of confidential information.  Moreover, there is a strong case 

to be made that such information is subject to disclosure under FOIA as matters 

currently stand.  

 Further, and significantly, the federal Pipeline Safety Act, 49 U.S.C. 

§60101 et seq., already contains a provision analogous to the Staff’s proposed 

rule.  Specifically, Section 60135 provides that: 

(a) In general.--Not later than December 31, 2007, the Secretary [of 
Transportation] shall-- 
 

(1) provide a monthly updated summary to the public 
of all gas and hazardous liquid pipeline enforcement 
actions taken by the Secretary or the Pipeline and 
Hazardous Materials Safety Administration, from the 
time a notice commencing an enforcement action is 
issued until the enforcement action is final;  
 
(2) include in each such summary identification of the 
operator involved in the enforcement activity, the type 
of alleged violation, the penalty or penalties proposed, 
any changes in case status since the previous 
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summary, the final assessment amount of each 
penalty, and the reasons for a reduction in the 
proposed penalty, if appropriate; and  
 
(3) provide a mechanism by which a pipeline operator 
named in an enforcement action may make 
information, explanations, or documents it believes 
are responsive to the enforcement action available to 
the public.  

 
(b) Electronic availability.--Each summary under this section shall 
be made available to the public by electronic means. 
 
(c) Relationship to FOIA.--Nothing in this section shall be construed 
to require disclosure of information or records that are exempt from 
disclosure under section 552 of title 5. 

 

49 U.S.C. §60135 

Thus, Staff’s proposal is squarely consistent with both existing state and federal 

law and current practices.  

Nonetheless, it is possible that there may be situations in which condition 

of a pipeline facility disclosed to the Staff in the course of an inspection, practices 

engaged in by an operator to maintain facilities or ensure regulatory compliance, 

or some other matter may properly be confidential.  To the extent that may be the 

case, any affected person may assert that inspection information is confidential 

or proprietary, pursuant to proposed Section 596.130 which provides that: 

Any person, as set forth in Section 596.120, who believes that any 
inspection information is confidential or proprietary shall request 
that the Commission enter  an order to protect the confidential or 
proprietary nature of such information pursuant to 83 Ill. Adm. Code 
200.430. 

 

 In summary, Staff’s proposed Rule implements a vital federal pipeline 

safety initiative and brings public transparency to an important public safety 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000546&docname=5USCAS552&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=18137643&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=83DCF746&rs=WLW12.01
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arena, while at the same time fully complying with state and federal law and 

insuring confidential treatment to such information as it is properly entitled.  

Staff’s proposed Rule should be adopted,    

WHEREFORE, Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       ___________________________ 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 

Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 

       (312) 793-2877 
 
March 13, 2012 
 

 


