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CHICAGO CLEAN ENERGY, LLC
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Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), and in accordance with the briefing schedule set by the Chief 

Administrative Law Judge, respectfully replies in further support of its motion for clarification 

(“CCE’s Motion”) of the February 23, 2012 decision of the Illinois Commerce Commission 

(“Commission”) granting rehearing in the captioned proceeding.  In particular, Chicago Clean 

Energy requests that the Commission clarify that rehearing should proceed on a schedule 

consistent with 220 ILCS 5/9-220(h-3)(7).  Chicago Clean Energy states as follows:

On January 10, 2012, the Commission entered its Final Order in this proceeding (the 

“Order”).  On February 9, 2012, Chicago Clean Energy timely filed a Verified Application for 

Rehearing of the Commission’s Final Order (“CCE’s Application for Rehearing”).  Chicago 

Clean Energy sought rehearing under Section 9-220(h-3)(7) of the Public Utilities Act (“Act”).  

(See CCE’s Application for Rehearing at 7.)  As explained in Chicago Clean Energy’s Motion, 
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rehearing under Section 9-220(h-3)(7) is appropriate because that section is specifically 

applicable to this rehearing situation.

Section 9-220(h-3)(7) requires that for “a decision of the Commission on recoverable 

costs under this Section” the Commission “shall hold a rehearing within 30 days after granting 

the application.”  (220 ILCS 5/9-220(h-3)(7).)  The term “this Section” references Section 9-

220(h-3) of the Act, titled “Recoverable costs and revenue by the clean coal SNG brownfield 

facility.”  Section (h-3) then goes on to describe the means of calculating the recoverable costs 

for (1) capital; (2) operations and maintenance; (3) carbon capture and sequestration; (4) 

delivered fuel; (5) taxes and fees; and (6) SNG transportation.  As detailed in Chicago Clean 

Energy’s Motion, the Commission’s Order is overwhelmingly about recoverable costs:

 Section IV of the Order is appropriately entitled “Issues Related to 
Recovery Charges.”  The Commission’s conclusions on these recovery 
charges appear in sub-section E, and can be grouped into three categories: 
capital structure, anticipated annual output, and cost recovery percentage.  
All of these conclusions indisputably represent “decision of the 
Commission on recoverable costs under this Section” and a rehearing on 
this issue is statutorily required to be heard on an expedited basis.

 On page 20 of the Order, the Commission concludes: “The formulae on 
page 1 of the Appendix to this Order appropriately adjust the capital 
recovery charge for the actual cost of debt with a possible corresponding 
change in the cost of equity in the event the actual capital structure differs 
from what CCE anticipates.”  Given that this decision of the Commission 
affects the capital recovery, it is a decision regarding subsection (h-3)(1) 
and a rehearing on this issue is statutorily required to be heard on an 
expedited basis.

 On page 21 of the Order, the anticipated annual output is modified: “The 
Commission finds Staff's estimate, 44,787,326 MMBtu/year to be the best 
explained estimate and to be the most reasonable.  For purposes of 
calculating the Capital Recovery Factor as well as the O&M Recovery 
Charge, the Commission directs CCE to incorporate this value into the 
sourcing agreements as shown in the Appendix to this Order.”  Given that 
this decision of the Commission affects capital and O&M recovery, it is a 
decision regarding subsections (h-3)(1) and (h-3)(2) and rehearing on 
these issues is statutorily required to be heard on an expedited basis. 
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 On pages 21-22 of the Order, the Commission lowers the cost recovery 
percentage used to determine what portion of the capital and O&M 
charges are recoverable: “As a result, the Commission finds that together, 
Nicor and AIC should be responsible for bearing 84% of the cost 
associated with the SNG facility.”  Given that this decision of the 
Commission affects capital and O&M recovery, it is a decision regarding 
subsections (h-3)(1) and (h-3)(2) and rehearing on these issues is 
statutorily required to be heard on an expedited basis.

 Section VI of the Order is entitled “Other Issues,” and sub-section E of 
this section describes the Commission’s conclusions on the guarantor for 
the customer savings, the Monthly Base Overage Amount, the fuel charge, 
the non-severability provision, and the carbon capture and sequestration 
requirements and a rehearing on this issue is statutorily required to be 
heard on an expedited basis.

 On page 31 of the Order, the Commission agrees with Staff’s position 
“that the fuel charge billing determinants language be modified to correct 
a scrivener's error.”  Given that this decision of the Commission affects 
fuel cost recovery, it is a decision regarding subsection (h-3)(4) and a 
rehearing on this issue is statutorily required to be heard on an expedited 
basis.

 On page 32 of the Order, the Commission directs Chicago Clean Energy
to “include in the Sourcing Agreement the language provided by the AG 
for Section 6.1.”  This AG language describes requirements for CCE 
regarding monitoring and reporting for CO2 sequestration.  These 
requirements will have direct impacts on the ultimate cost of the carbon 
capture and sequestration plan.  Given that this decision of the 
Commission affects the carbon capture and sequestration costs, it is a 
decision regarding subsection (h-3)(3) and a rehearing on this issue is 
statutorily required to be heard on an expedited basis.

(See CCE’s Motion at ¶¶ 8-14.)

Staff appears to concede that Chicago Clean Energy’s Application for Rehearing was 

granted under and should proceed on an expedited basis according to 220 ILCS 5/9-220(h-3)(7).  

(See Staff’s March 8, 2012 Response to CCE’s Motion, at 1-3.)  Staff suggests, however, that the 

explicit reference to a 30-day period for rehearing in that statutory section requires only a 
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hearing of some sort occur within 30 days and that any actual decision on rehearing need not 

occur within the 30-day statutory period.  (See id.)  However, Staff’s position is unpersuasive.

Section 9-220(h-3)(7) explicitly contemplates an expedited rehearing process that is 

distinct from the 150-day rehearing process provided under Section 10-113(a).  (Compare 220 

ILCS 5/9-220(h-3)(7) with 220 ILCS 5/10-113(a).)  In proposing an expedited schedule for 

rehearing, Staff implicitly acknowledges that Section 9-220(h-3)(7) requires an expedited 

process.  Yet, Staff’s reading of Section 9-220(h-3)(7) would render that section equivalent as a 

practical matter with the more general rehearing provision 220 ILCS 5/10-113(a).  That result is 

absurd, as it would mean that although the General Assembly provided two specific, different 

rehearing processes, both processes will actually follow the same timing.  (See Fisher v. 

Waldrop, 221 Ill. 2d 102, 112, 849 N.E.2d 334, 339 (2006)("[W]e always presume that the 

legislature did not intend to create absurd, inconvenient or unjust results.").)  Notably, neither 

Ameren Illinois Company (“Ameren”) nor Northern Illinois Gas Company (“Nicor”), both of 

whom plainly oppose proceeding with the rehearing process under Section 9-220(h-3)(7), joined 

Staff’s reading or made any argument or suggestion that Staff’s reading of Section 9-220(h-3)(7) 

is appropriate.

Staff’s reading of Section 9-220(h-3)(7) also was unequivocally rejected by the recent 

debate on the floor of the Illinois House regarding House Resolution 755.  During that debate, 

Representative Bost explained that the General Assembly intended that any rehearing should 

occur in an expedited manner.  (See http://www.youtube.com/watch?v=qkRpehpL3KA 

&feature=email at 2 min. 58 sec., Rep. Bost.)  No member of the General Assembly made any 

contrary statement or questioned Representative Bost’s statement in any manner.  Neither Staff’s 
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Response, nor the Responses of Ameren or Nicor even tries to address the clear indication 

recently provided by the General Assembly.

Finally, the Commission should respect the insights offered by Representative Colvin 

during the public comment portion of the Commission’s March 8, 2012 Bench Session.  As the 

Commission is aware, Representative Colvin is one of the sponsors of the legislation that became 

Section 9-220(h-3)(7).  During his public comment he stressed the importance of the 

Commission acting within the 30-day statutory time frame, and continuing to move forward with 

the instant proceeding on an expedited basis.

The Responses of Ameren and Nicor each suggest that there are issues on rehearing that 

technically go beyond those contemplated by Section 9-220(h-3)(7).  (See Ameren Response at 

2-3; Nicor Response at 2.)  Chicago Clean Energy’s Motion candidly acknowledged that the

Commission’s decisions on guarantor for the customer savings, the Monthly Base Overage 

Amount, the non-severability provision and some of the typographical and scrivener’s errors do 

not directly impact the calculation for recoverable charges in (h-3).  (See CCE’s Motion at ¶ 15.)  

However, Chicago Clean Energy further explained – consistent with the bullet point summary of 

the Order above – that those items are parts of the Order, which as a whole, has direct impact on 

“recoverable costs.”  Furthermore, the few issues technically outside of the scope of “recoverable 

costs” can be further narrowed as a matter of law, as outlined in the Verified Joint Motion In 

Limine Of Chicago Clean Energy, LLC And The Economic Development Intervenors 

Requesting A Ruling Regarding The Commission’s Limited Authority To Modify The Final 

Draft Sourcing Agreement And Impose Additional Conditions Upon Chicago Clean Energy (the 

“Joint Motion”).  A ruling granting the Joint Motion will obviate any need for evidentiary 

proceedings on those matters.
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Nicor baldly suggests that “judicial economy” weighs in favor of rehearing all issues 

under 220 ILCS 5/10-113(a).  (See Nicor Response at 2.)  However, the opposite is true.  As 

explained above and in Chicago Clean Energy’s Motion, the issues on which the Commission 

has granted rehearing overwhelmingly deal with “recoverable costs” associated with the Chicago 

Clean Energy project, and as such overwhelmingly fall within the scope of 220 ILCS 5/9-220(h-

3)(7).  To the extent there is a need to consolidate issues under one or the other rehearing 

provision, judicial economy would in fact be much better served by proceeding under 220 ILCS 

5/9-220(h-3)(7), precisely as the General Assembly’s recent statements confirm.

Chicago Clean Energy appreciates that both Staff and Ameren suggest that an expedited 

schedule on rehearing is feasible, notwithstanding their stated opposition to rehearing under 220 

ILCS 5/9-220(h-3)(7).  In that spirit, and without waiving its arguments that rehearing should 

proceed in accordance with 220 ILCS 5/9-220(h-3)(7), Chicago Clean Energy suggests the 

following schedule on the remainder of rehearing (all dates are in 2012):

 March 12 CCE and EDI file Joint Motion In Limine
 March 14 Status Hearing on Rehearing
 March 19 Parties file Response to CCE and EDI Joint Motion in Limine
 March 22 Chief ALJ Ruling on CCE and EDI Joint Motion in Limine
 March 26 Petition(s) for Interlocutory Review (“PFIR”) (if any) regarding

Chief ALJ Ruling on CCE and EDI Joint Motion in Limine
 March 29 Responses to PFIR
 April 3-4 ICC Action on PFIR at Regularly-Scheduled Open Meeting
 April 9 Parties file Initial Comments
 April 16 Parties file Response Comments
 April 20 Chief ALJ Proposed Order
 April 25 Parties file Briefs on Exceptions (No Reply Briefs on Exceptions)

Under this schedule, the Commission could issue a Final Order on Rehearing by May 2, 2012.  
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WHEREFORE, for the reasons stated above and in Chicago Clean Energy’s Motion, 

Chicago Clean Energy respectfully requests that the Commission immediately clarify on an 

emergency basis that rehearing of the issues raised in Chicago Clean Energy’s Application for 

Rehearing be heard in accordance with the schedule requirements of 220 ILCS 5/9-220(h-3)(7).  

Alternatively, Chicago Clean Energy requests that the Commission enter the suggested schedule 

on rehearing set forth herein, and grant any other additional or different relief that the 

Commission determines to be appropriate.

Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Eric M. Roberts
DLA Piper LLP (US)
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
eric.roberts@dlapiper.com


