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Now Comes Dominion Retail, Inc. (“Dominion”), by its attorneys, and pursuant to 

Section 200.830 of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 

hereby submits this Brief on Exceptions to the Administrative Law Judge’s Proposed Order 

(“ALJPO”) issued March 5, 2012.   

Dominion submitted initial and reply comments on the issue of the definition of “retail 

customer” in the Illinois Power Agency Act (“IPA Act”).  As set forth below, the ALJPO reaches 

an incorrect conclusion that is contrary to the IPA Act and that unnecessarily creates numerous 

legal and public policy problems that will adversely impact competition in the residential and 

small commercial market of Commonwealth Edison Company (“ComEd”).  Dominion therefore 

recommends that the Commission modify the ALJPO in the manner set forth below.  

I. “Retail Customer” In Section 1-92 of the Illinois Power Agency Act Does Not 
Include RES Customers. 
 
The ALJPO finds that Section 1-92 of the IPA Act does not define "retail customers" so 

the ALJPO turns to the Public Utilities Act to define that term.  Then, it relies upon the provision 

in the Public Utilities Act defining an Alternative Retail Electric Service (“ARES”) customer as 

one who is “receiving or eligible to receive” tariffed services from the utility.   Because ARES 



2 

 

customers take delivery service from ComEd, the ALJPO reasons that they must be “retail 

customers” under the IPA Act.  ALJPO, p. 13-14. 

The underlying assumption of the ALJPO is incorrect.  The IPA Act consistently uses the 

term retail customer to refer to customers purchasing the utility’s commodity service.  The 

Commission may be able to rely upon the Public Utilities Act if the IPA Act uses that term in a 

vague or inconsistent manner, but that is not the case here.     

The goal of statutory construction is to ascertain and give effect to the legislature’s intent. 

In re Donald A.G., 221 Ill. 2d 234, 246 (2006). The best evidence of such intent is the statutory 

language itself, which is to be given its plain meaning. Johnston v. Weil, 241 Ill. 2d 169, 175 

(2011) and Illinois Graphics Co. v. Nickum, 159 Ill. 2d 469, 479 (1994). When the statutory 

language is clear and unambiguous, it must be applied as written without resort to extrinsic aids 

of statutory interpretation. MidAmerica Bank, FSB v. Charter One Bank, FSB, 232 Ill. 2d 560, 

565 (2009).   

By using an extrinsic aid – the Public Utilities Act – in order to aid in interpreting clear 

language in the IPA Act, the ALJPO commits error.  The term “retail customer” appears in 

eleven places in Section 1-92.  The first ten times it appears, that term is used in the context of 

the “opt-in / opt-out” provisions of the Act.  The definition of that term in these ten places is 

clear – it refers to public utility commodity customers because they are the only customers able 

to obtain municipal aggregation service.  In fact, ComEd’s tariff provides that it will not even 

provide RES customer numbers to the governmental entities unless specifically requested, thus 

making it impossible to transfer their commodity service from their existing RES to the 

municipal aggregation provider.  Because the statutory language is clear, the Commission cannot 
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rely upon the extrinsic aid of the Public Utilities Act to define the term – especially when that 

definition is contrary to the use of the term the first ten times it appears in the IPA Act. 

Section 1-92 is not the first appearance of the term “retail customers” in the IPA Act.  It 

is used repeatedly in Sections 1-75 and 1-80.  In every instance “retail customers” is used in the 

context of public utility procurement of electricity – something that public utilities cannot do for 

the customers of RESs.  Moreover, Section 1-75 shows that when the General Assembly wishes 

to incorporate a definition from the Public Utilities Act, it will do so explicitly.  Thus, that 

section provides:  

"eligible retail customers” has the same definition as found in Section 16-111.5(a) 
of the Public Utilities Act [220 ILCS 5/16-111.5]. 
 
20 ILCS 3855/1-75(a) 
 
The definition found in Section 16-115.5 of the Public Utilities Act refers to utility 

commodity service customers.  Thus, in the once instance where the IPA Act explicitly defines 

“retail customers” it does so in a manner that excludes RES customers.  It is absurd to believe 

that the General Assembly intended “retail customers” to mean commodity customers 

throughout the IPA Act, including the first ten times it is used in Section 1-92, but then change 

the definition of that term for its eleventh use in Section 1-92.  

The recent amendment to Section 1-92 reinforces the notion that the General Assembly 

did not intend “retail customers” to include customers receiving RES service.  HB 3182 (now 

Public Act 097-0338), added account numbers to the list of information that must be provided to 

the governmental entities.   The only possible use of those numbers is to effectuate an 

enrollment, which cannot be done if a customer is already receiving service from a RES because 

to do so would require breaking the contract with their RES.  The General Assembly would not 
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have required electric utilities to provide information that it knew could not be used by the 

governmental entities.  A court may not interpret a statute in such a manner as to render any part 

of it meaningless. Commonwealth Edison Co. v. Illinois Commerce Commission, Id. 398 Ill. 

App. 3d 510, 523 (2009, 2nd Dist).  Interpreting “retail customer” as only including utility 

commodity customers eliminates that problem because the utility would not be required to 

provide the governmental entity the customer numbers of RES customers. 

After improperly relying upon the Public Utilities Act to interpret the IPA Act, the 

ALJPO states that the definition it is using is appropriate from a policy perspective:  

The Commission agrees with ComEd that it would be most appropriate for the 
municipality to have a complete list of customers.  A thorough list which includes 
both delivery and supply customers allows the municipality to contact all 
potential customers regarding its aggregation program.   

ALJPO, p. 14. 

On the contrary, there is an important policy reason for finding that “retail customers” 

does not include delivery service customers – the prevention of problems that would arise from 

the dissemination of RES customer data.  ComEd recognizes the danger of providing 

governmental entities with account numbers because it withholds those numbers, stating:  

[T]he list of account numbers provided to the Governmental Authority is limited 
to those customers that have not opted-out and are not taking service from a RES 
in order to help avoid disrupting existing supply arrangements and avoid 
unnecessary release of these account numbers.   
 
ComEd Comments p. 5.   

ComEd’s latest version of its tariff requires it to provide governmental authorities with 

RES customer numbers only if they request it.  ComEd agrees with Dominion that Section 1-92 

lacks the appropriate restrictions on the use of data acquired from electric utilities and ComEd 
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admits that it has no ability to monitor or enforce restrictions upon governmental entities or the 

RESs that serve their programs. ComEd Comments p. 10.  Thus, once the account numbers of 

RES customers are in the hands of the governmental authorities, there is no effective mechanism 

that could prevent that information from falling into the wrong hands and used improperly.  The 

General Assembly could not have intended to create such a danger of slamming, customer 

confusion and anticompetitive conduct.  

Finally, the ALJPO relies upon the fact that the governmental authorities would like to be 

able to contact all potential customers regarding their aggregation program, including RES 

customers.  ALJPO, p. 14.  That desire is not relevant to interpreting the IPA Act. As stated by 

the Illinois Appellate Court: 

The Commission, accordingly, must follow and implement the PUA’s plain 
language irrespective of its opinion regarding the desirability of the results 
surrounding the operation of the statute.   Citizens Util. Bd. v. Ill. Commerce 
Comm’n, 275 Ill. App. 3d 329, 341-42, 655 N.E.2d 961, 969-70 (1st Dist., 1995).  
 

Moreover, the desires of the governmental authorities are outweighed by the previously 

discussed dangers of providing RES customer data to governmental authorities.   

In fact, requiring ComEd to provide this data would not only be bad public policy, it 

would also be an unconstitutional impairment of contracts between a RES and its customers. See 

U.S. Const., art. I, § 10; Ill. Const. 1970, art. I, § 16.  Courts use a three part test to determine if 

state action results in an unconstitutional impairment of contract: (1) whether governmental 

action has impaired that obligation; (2) whether the impairment of the contract is substantial; and 

(3) whether the government action serves an important public purpose. Commonwealth Edison 

Co. v. Illinois Commerce Commission, 398 Ill. App. 3d 510 529 (2nd Dist. 2009).  These three 

tests would be met if the Commission requires ComEd to provide customer information to 
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governmental entities.  RESs have a proprietary interest in their customer’s identity.  They have 

invested substantial sums in acquiring customers and have contracts with those customers.  

Providing that information to the governmental entities allows the interference with that 

relationship.  That impairment would be substantial because the customer may be persuaded to 

switch their service to a RES that obtains that list from a governmental entity, thus completely 

breaking that contractual relationship.   

Finally, providing that information to the governmental entities does not serve an 

important public purpose.  The customer information is to be used to allow customers to opt-in 

or opt-out of Rate GAP service.  There is no purpose served by notifying existing customers of 

RESs of that right when they are already have a contract with another RES.  In fact, such 

notification would generate confusion among those customers, thus imposing costs on their 

existing RES which will need to respond to such inquiries.  Moreover, it could result in 

slamming – either inadvertent or intentional – by the RES that obtain this information from the 

governmental entities.   

II. The Proposals Designed to Minimize the Misuse of RES Customer Data Are Useful, 
But Not as Effective As Adopting a Proper Definition of “Retail Customer.” 

  
The ALJPO adopts language suggested by ICEA, RESA and the Illinois Attorney 

General that they hope will minimize the chance that sensitive RES customer data will be used 

improperly by a governmental authority, third parties assisting them in the process of 

establishing governmental aggregation or the RES selected to provide governmental aggregation.  

Dominion supports these efforts, but notes that they are a poor substitute for simply keeping 

customer data of RESs out of the hands of the governmental authorities.  In essence, this 

additional language does little more than say “Keep RES data confidential . . . and we really 
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mean it.”  The simplest and best solution to the problems identified by the Attorney General, 

RESA and ICEA is to define “retail customer” to include only utility bundled customers. 

CONCLUSION 

For the reasons stated above, the ALJPO should be modified as proposed below: 

Exception No. 1: 

On page 10, add the following after the two paragraphs describing Dominion’s Position 

on page 10: 

In its Brief on Exceptions, Dominion shows that the underlying assumption of the ALJPO 
is incorrect.  The IPA Act consistently uses the term retail customer to refer to customers 
purchasing the utility’s commodity service.  The Commission may be able to rely upon the 
Public Utilities Act if the IPA Act uses that term in a vague or inconsistent manner, but that is 
not the case here.     

The goal of statutory construction is to ascertain and give effect to the legislature’s intent. 
In re Donald A.G., 221 Ill. 2d 234, 246 (2006). The best evidence of such intent is the statutory 
language itself, which is to be given its plain meaning. Johnston v. Weil, 241 Ill. 2d 169, 175 
(2011) and Illinois Graphics Co. v. Nickum, 159 Ill. 2d 469, 479 (1994). When the statutory 
language is clear and unambiguous, it must be applied as written without resort to extrinsic aids 
of statutory interpretation. MidAmerica Bank, FSB v. Charter One Bank, FSB, 232 Ill. 2d 560, 
565 (2009).   

By using an extrinsic aid – the Public Utilities Act – in order to aid in interpreting clear 
language in the IPA Act, the ALJPO commits error.  The term “retail customer” appears in 
eleven places in Section 1-92.  The first ten times it appears, that term is used in the context of 
the “opt-in / opt-out” provisions of the Act.  The definition of that term in these ten places is 
clear – it refers to public utility commodity customers because they are the only customers able 
to obtain municipal aggregation service.  In fact, ComEd’s tariff provides that it will not even 
provide RES customer numbers to the governmental entities unless specifically requested, thus 
making it impossible to transfer their commodity service from their existing RES to the 
municipal aggregation provider.  Because the statutory language is clear, the Commission cannot 
rely upon the extrinsic aid of the Public Utilities Act to define the term – especially when that 
definition is contrary to the use of the term the first ten times it appears in the IPA Act. 

Section 1-92 is not the first appearance of the term “retail customers” in the IPA Act.  It 
is used repeatedly in Sections 1-75 and 1-80.  In every instance “retail customers” is used in the 
context of public utility procurement of electricity – something that public utilities cannot do for 
the customers of RESs.  Moreover, Section 1-75 shows that when the General Assembly wishes 
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to incorporate a definition from the Public Utilities Act, it will do so explicitly.  Thus, that 
section provides:  

"eligible retail customers” has the same definition as found in Section 16-111.5(a) 
of the Public Utilities Act [220 ILCS 5/16-111.5]. 
 
20 ILCS 3855/1-75(a) 
 
The definition found in Section 16-115.5 of the Public Utilities Act refers to utility 

commodity service customers.  Thus, in the once instance where the IPA Act explicitly defines 
“retail customers” it does so in a manner that excludes RES customers.  It is absurd to believe 
that the General Assembly intended “retail customers” to mean commodity customers 
throughout the IPA Act, including the first ten times it is used in Section 1-92, but then change 
the definition of that term for its eleventh use in Section 1-92.  

The recent amendment to Section 1-92 reinforces the notion that the General Assembly 
did not intend “retail customers” to include customers receiving RES service.  HB 3182 (now 
Public Act 097-0338), added account numbers to the list of information that must be provided to 
the governmental entities.   The only possible use of those numbers is to effectuate an 
enrollment, which cannot be done if a customer is already receiving service from a RES because 
to do so would require breaking the contract with their RES.  The General Assembly would not 
have required electric utilities to provide information that it knew could not be used by the 
governmental entities.  A court may not interpret a statute in such a manner as to render any part 
of it meaningless. Commonwealth Edison Co. v. Illinois Commerce Commission, Id. 398 Ill. 
App. 3d 510, 523 (2009, 2nd Dist).  Interpreting “retail customer” as only including utility 
commodity customers eliminates that problem because the utility would not be required to 
provide the governmental entity the customer numbers of RES customers. 

 
After improperly relying upon the Public Utilities Act to interpret the IPA Act, the 

ALJPO states that the definition it is using is appropriate from a policy perspective:  

The Commission agrees with ComEd that it would be most appropriate for the 
municipality to have a complete list of customers.  A thorough list which includes 
both delivery and supply customers allows the municipality to contact all 
potential customers regarding its aggregation program.   

ALJPO, p. 14. 

On the contrary, there is an important policy reason for finding that “retail customers” 
does not include delivery service customers – the prevention of problems that would arise from 
the dissemination of RES customer data.  ComEd recognizes the danger of providing 
governmental entities with account numbers because it withholds those numbers, stating:  

[T]he list of account numbers provided to the Governmental Authority is limited 
to those customers that have not opted-out and are not taking service from a RES 
in order to help avoid disrupting existing supply arrangements and avoid 
unnecessary release of these account numbers.   
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ComEd Comments p. 5. 
   
ComEd’s latest version of its tariff requires it to provide governmental authorities with 

RES customer numbers only if they request it.  ComEd agrees with Dominion that Section 1-92 
lacks the appropriate restrictions on the use of data acquired from electric utilities and ComEd 
admits that it has no ability to monitor or enforce restrictions upon governmental entities or the 
RESs that serve their programs. ComEd Comments p. 10.  Thus, once the account numbers of 
RES customers are in the hands of the governmental authorities, there is no effective mechanism 
that could prevent that information from falling into the wrong hands and used improperly.  The 
General Assembly could not have intended to create such a danger of slamming, customer 
confusion and anticompetitive conduct.  

 
Finally, the ALJPO relies upon the fact that the governmental authorities would like to be 

able to contact all potential customers regarding their aggregation program, including RES 
customers.  ALJPO, p. 14.  That desire is not relevant to interpreting the IPA Act. As stated by 
the Illinois Appellate Court: 

 
The Commission, accordingly, must follow and implement the PUA’s plain 
language irrespective of its opinion regarding the desirability of the results 
surrounding the operation of the statute.    
 
Citizens Util. Bd. v. Ill. Commerce Comm’n, 275 Ill. App. 3d 329, 341-42, 655 
N.E.2d 961, 969-70 (1st Dist., 1995).  
 

Moreover, the desires of the governmental authorities are outweighed by the previously 
discussed dangers of providing RES customer data to governmental authorities.  In fact, 
requiring ComEd to provide this data would not only be bad public policy, it would also be an 
unconstitutional impairment of contracts between a RES and its customers. See U.S. Const., art. 
I, § 10; Ill. Const. 1970, art. I, § 16.  Courts use a three part test to determine if state action 
results in an unconstitutional impairment of contract: (1) whether governmental action has 
impaired that obligation; (2) whether the impairment of the contract is substantial; and (3) 
whether the government action serves an important public purpose. Commonwealth Edison Co. 
v. Illinois Commerce Commission, 398 Ill. App. 3d 510 529 (2nd Dist. 2009).  These three tests 
would be met if the Commission requires ComEd to provide customer information to 
governmental entities.  RESs have a proprietary interest in their customer’s identity.  They have 
invested substantial sums in acquiring customers and have contracts with those customers.  
Providing that information to the governmental entities allows the interference with that 
relationship.  That impairment would be substantial because the customer may be persuaded to 
switch their service to a RES that obtains that list from a governmental entity, thus completely 
breaking that contractual relationship.   

Finally, providing that information to the governmental entities does not serve an 
important public purpose.  The customer information is to be used to allow customers to opt-in 
or opt-out of Rate GAP service.  There is no purpose served by notifying existing customers of 
RESs of that right when they are already have a contract with another RES.  In fact, such 
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notification would generate confusion among those customers, thus imposing costs on their 
existing RES which will need to respond to such inquiries.  Moreover, it could result in 
slamming – either inadvertent or intentional – by the RES that obtain this information from the 
governmental entities.   

Dominion acknowledges that the ALJPO adopts language suggested by ICEA, RESA and 
the Illinois Attorney General that they hope will minimize the chance that sensitive RES 
customer data will be used improperly by a governmental authority, third parties assisting them 
in the process of establishing governmental aggregation or the RES selected to provide 
governmental aggregation.  Dominion supports these efforts, but notes that they are a poor 
substitute for simply keeping customer data of RESs out of the hands of the governmental 
authorities.  In essence, this additional language does little more than say “Keep RES data 
confidential . . . and we really mean it.”  The simplest and best solution to the problems 
identified by the Attorney General, RESA and ICEA is to define “retail customer” to include 
only utility bundled customers. 

 

Exception No. 2 

Replace the Commission Analysis and Conclusion on pages 13 through 14 with the 

following: 

The Commission finds that ComEd’s tariff improperly assumes that the term “retail 
customers” means customers that receive any type of tariffed service from ComEd, including 
customers who only receive delivery services from ComEd.  ComEd’s interpretation of the IPA 
Act is incorrect.  The IPA Act consistently uses the term “retail customers” in the context of 
public utility procurement in Sections 1-70 and 1-80 and in the context of “opt-in and opt-out” in 
Section 1-92.  Every one of those uses of the term refers to retail customers receiving commodity 
service from the public utility.  There is nothing in the IPA Act that would indicate an intention 
of the General Assembly to use a different definition of that term when addressing the issue of 
public utility provision of customer data to governmental authorities.   

The goal of statutory construction is to ascertain and give effect to the legislature’s intent. 
In re Donald A.G., 221 Ill. 2d 234, 246 (2006). The best evidence of such intent is the statutory 
language itself, which is to be given its plain meaning. Johnston v. Weil, 241 Ill. 2d 169, 175 
(2011) and Illinois Graphics Co. v. Nickum, 159 Ill. 2d 469, 479 (1994). When the statutory 
language is clear and unambiguous, it must be applied as written without resort to extrinsic aids 
of statutory interpretation. MidAmerica Bank, FSB v. Charter One Bank, FSB, 232 Ill. 2d 560, 
565 (2009).  The Commission may not, as suggested by ComEd and several parties, refer to an 
extrinsic aid such as the Public Utilities Act when the language in the IPA Act is clear and 
unambiguous.  

Our finding is consistent with HB 3182 (now Public Act 097-0338), which added account 
numbers to the list of information that must be provided to the governmental entities.   The only 
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possible use of those numbers is to effectuate an enrollment, which cannot be done if a customer 
is already receiving service from a RES because to do so would require breaking the contract 
with their RES.  The General Assembly would not have required electric utilities to provide 
information that it knew could not be used by the governmental entities.  A court may not 
interpret a statute in such a manner as to render any part of it meaningless. Commonwealth 
Edison Co. v. Illinois Commerce Commission, Id. 398 Ill. App. 3d 510, 523 (2009, 2nd Dist).   

Our finding is also consistent with the public interest.  Section 1-92 lacks the appropriate 
restrictions on the use of data acquired from electric utilities and ComEd has no ability to 
monitor or enforce restrictions upon governmental entities or the RESs that serve their programs.  
Thus, once the account numbers of RES customers are in the hands of the governmental 
authorities, there is no effective mechanism that could prevent that information from falling into 
the wrong hands and used improperly.  The General Assembly could not have intended to create 
such a danger of slamming, customer confusion and anticompetitive conduct.  

Finally, our finding prevents it an unconstitutional impairment of contracts between a 
RESs and their customers. See U.S. Const., art. I, § 10; Ill. Const. 1970, art. I, § 16.  The 
Commission agrees with Dominion that each of the elements of a violation would be present if 
ComEd is required by this Commission to provide RES customer data to governmental 
authorities. 
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Dated:  March 12, 2012 

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Brief on Exceptions has been 
served upon the parties reported by the Clerk of the Commission as being on the service list of 
this docket, on the 12th day of March, 2012, by electronic mail. 
 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
  
 

  

 


