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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission    ) 

 On its Own Motion     ) 

       ) Docket No. 11-0434 

Commonwealth Edison Company   ) 

 

Investigation of Rate GAP pursuant to   ) 

Section 9-250 of the Public Utilities Act  ) 

 

BRIEF ON EXCEPTIONS OF 

THE RETAIL ENERGY SUPPLY ASSOCIATION 

 

 Pursuant to the schedule established by the Administrative Law Judge, the Retail Energy 

Supply Association (“RESA”)
1
 hereby files its Brief on Exceptions in this proceeding. 

I. INTRODUCTION 

 On March 5, 2012, the Administrative Law Judge (“ALJ”) filed and served the ALJ’s 

Proposed Order (“ALJPO”) in this proceeding.  The ALJPO rules on the following six contested 

issues. 

  

                                                           
1
 RESA’s members include:  Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, 

Inc.; Direct Energy Services, LLC; Energetix, Inc.; Energy Plus Holdings, LLC; Exelon Energy Company; GDF 

SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, 

Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; MXenergy; NextEra 

Energy Services; Noble Americas Energy Solutions LLC; PPL EnergyPlus, LLC; Reliant Energy Northeast LLC 

and TriEagle Energy, L.P..  Many of RESA’s members are licensed ARES in Illinois and certified to serve 

customers in ComEd’s service territory.  The comments expressed in this filing represent the position of RESA as an 

organization but may not represent the views of any particular member of RESA. 
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 First, the ALJPO finds that the term “small commercial retail customer” should be 

defined, as it is defined in Section 16-102 of the Public Utilities Act (“PUA”), as a non-

residential customer who consumes 15,000 kilowatt-hours (“kWh”) or less annually.  (ALJPO, p. 

7)  RESA agrees with the ALJPO’s finding on this issue. 

 Second, the ALJPO finds that term “retail customers” found in Section 1-92 of the IPA 

Act should be interpreted to include all of Commonwealth Edison Company’s (“ComEd”) 

delivery services customers, including those customers buying supply from Retail Electric 

Suppliers (“RES”).  (ALJPO, pp. 13-14)  RESA disagrees with the ALJPO’s finding on this issue 

and will address this in detail below, as its Exception No. 1. 

Third, the ALJPO finds that the confidentiality provisions in Rate GAP should be 

strengthened by incorporating language proposed by the Commission Staff, the Illinois 

Competitive Energy Association (“ICEA”), the Attorney General of Illinois (“AG”), and RESA.  

(ALJPO, p. 24)  RESA agrees with the ALJPO’s finding on this issue, but believes that it is 

unclear exactly what language ComEd is being required to add to Rate GAP and proposes 

revisions, in its Exception No. 2 below, to the ALJPO to accomplish this purpose. 

Fourth, the ALJPO finds that the fees proposed by ComEd should be approved, subject to 

some additional language proposed by the Commission Staff and reduced by 25% as proposed 

by Dominion Retail, Inc. (“Dominion”) and accepted by ComEd.  (ALJPO, p. 25)  RESA has no 

position on this issue. 

Fifth, the ALJPO rejects a proposed tariff modification from ICEA relating to the 

information to be provided by ComEd to a government authority.  (ALJPO, p. 26)  RESA has no 

position on this issue. 
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 Sixth, the ALJPO finds that the Commission Staff should be directed to report, within 

sixty days of the date of the final order in this proceeding, on the subject of a Commission 

rulemaking proceeding to create rules relating to municipal aggregation.  (ALJPO, p. 29)  RESA 

supports this finding.  It is particularly important that the Commission conduct a rulemaking 

proceeding as soon as possible in light of the abundance of municipal aggregation referenda on 

the March 22, 2012 ballots and in light of the fact that Ameren Illinois Company has filed a 

proposed tariff for municipal aggregation which is substantially different from ComEd’s Rate 

GAP. 

  

II. EXCEPTION NO. 1:  “RETAIL CUSTOMERS” SHOULD BE DEFINED AS  

CUSTOMERS RECEIVING BUNDLED SERVICE, BOTH DELIVERY 

SERVICES AND ELECTRICITY SUPPLY, FROM COMED. 

 

 

The ALJPO recites, generally, the arguments of certain parties on this highly contested 

issue—the proper definition of “retail customers”.
2
  Unlike the term “small commercial retail 

customer” where all parties, except one, agree on the proper definition, there has been 

considerable debate regarding the proper definition of “retail customers”.  RESA, ICEA, ILEPA, 

Dominion and Verde take the position that the term “retail customers” found in Section 1-92 of 

the Illinois Power Agency Act (“IPA Act”) should be limited to ComEd’s bundled customers, 

those customers taking both electricity supply and delivery services from ComEd.  (ALJPO at 

pages 10-13; ILEPA Initial Comments, pp. 4-5; Verde Initial Comments, pp. 2-3)  However, 

Staff, ComEd, Rock River, the AG, and FirstEnergy argue that the term “retail customers” 

                                                           
2
 The ALJPO did not address the positions of the Illinois Energy Professionals Association (“ILEPA”) and Verde 

Energy USA Illinois, LLC (“Verde”) (which supported the position of RESA, ICEA, and Dominion), nor of 

FirstEnergy Solutions (“FirstEnergy”) (which supported the position of ComEd, the Commission Staff, Rock River 

Energy Services, Co (“Rock River”), and the AG). 
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should be interpreted to include all of ComEd’s eligible delivery service customers, regardless of 

whether they purchase their electricity supply from ComEd or a RES. (ALJPO at pages 8-10; 

FirstEnergy Reply Comments, pp. 2-3)    

However, the ALJPO fails to analyze the arguments of the parties.   Instead, the entire 

“Commission Analysis and Conclusion” section of the ALJPO consists of the following: 

Section 1-92 of the IPA Act does not currently define ‘retail customers’.  Again 

turning to the PUA the Commission finds a clear definition.  An ARES customer that is 

‘receiving or eligible to receive’ tariffed services from the utility.  ComEd points out that 

all electricity customers take delivery service from them and are therefore retail 

customers.  Although the Commission understands the argument of ICEA, RESA, and 

Dominion that such unbundled customers have already made an electric supplier decision 

the Commission has reviewed no policy reason for placing such a limit on ComEd.  The 

Commission agrees with ComEd that it would be most appropriate for the municipality to 

have a complete list of customers.  A thorough list which includes both delivery and 

supply customers allows the municipality to contact all potential customers regarding its 

aggregation program.  The Commission is persuaded to adopt the PUA’s definition of 

‘retail customer’ as was Staff’s argument.  Opposing views have given no persuasive 

reason to deviate from the definition from the statute we administer.  [This] is also 

consistent with the issue as to the term small retail customer. 

As a matter of law the best statement of the General Assembly’s intent is the plain 

meaning of the statute.  In determining the plain meaning of statutory terms, 

consideration should be made of the statute in its entirety, the subject it address[es] and 

the apparent intent of the legislature in enacting the [statute].  (In re C.C and SOC., 2011 

IL 111795 at 30, 959 N.E. 2
nd

 53 (2011)). 

(ALJPO, pp. 13-14)  However, a careful review of the above-quoted Commission’s Analysis and 

Conclusions, as set forth in the ALJPO, shows the analysis to be faulty and the conclusion to be 

erroneous. 

A. The ALJPO improperly accepts a ComEd argument as fact. 

 Taking the first part of the Commission’s analysis, one sees that it is simply a non 

sequitur: 
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Section 1-92 of the IPA Act does not currently define ‘retail customers’.  Again turning 

to the PUA the Commission finds a clear definition.  An ARES customer that is 

‘receiving or eligible to receive’ tariffed services from the utility.  ComEd points out that 

all electricity customers take delivery service from them and are therefore retail 

customers.   

While it is true that Section 1-92 of the IPA Act does not contain a definition of the term “retail 

customers”, that does not mean that the definition found in the PUA is appropriate.  Moreover, 

saying that ComEd “points out” that all of its electricity customers take delivery service from it 

and are therefore retail customers is not a fair characterization.  ComEd argues that all of its 

delivery service customers are retail customers; however that does not make its argument correct.   

ComEd’s argument, accepted by the ALJPO, was refuted by ICEA.  ICEA states that 

ComEd’s argument overlooks the subject matter of the IPA Act.  The opt-out programs 

authorized by Section 1-92 of the IPA Act are solely concerned with electric supply.  There is no 

opting out of delivery services provided by ComEd.  Therefore, delivery service only customers 

(those customers buying their supply from a RES) are outside the scope of the municipal 

aggregation provisions of the IPA Act.  (ICEA Initial Comments, pp. 6-7)  A complete statutory 

analysis is contained in Section II (E), infra, and demonstrates that ComEd’s position is 

erroneous. 

B. The ALJPO misstates the arguments of the parties advancing the definition of retail 

customers as being limited to ComEd’s bundled service customers. 

Next, the ALJPO goes on to state: 

Although the Commission understands the argument of ICEA, RESA and Dominion that 

such unbundled customers have already made an electric suppler decision the 

Commission has reviewed no policy reason for placing such a limit on ComEd. 

(ALJPO, p. 14)  In fact, it does not appear that the ALJPO understands the arguments of ICEA, 

RESA, and Dominion (as well as those of ILEPA and Verde) because the arguments are not 



6 
 

simply based on policy, but on a proper interpretation of the law.  These parties demonstrated 

why the term “retail customers” is appropriately limited to ComEd’s bundled service customers. 

ICEA points out that ComEd’s interpretation of “retail customer” to include customers 

purchasing supply from RESs is broader than necessary to implement governmental aggregation 

and, therefore, is not consistent with the subject matter, purposes or intent of Section 1-92 of the 

IPA Act.  Customers purchasing from RESs have already availed themselves of existing retail 

choice opportunities and nothing in Section 1-92 of the IPA Act shows that the General 

Assembly intended to interfere with the existing contracts between those customers and the 

RESs they have chosen.  Thus, ICEA concludes that there is no reason for the government 

authority to contact those customers with opt-out information.  Given that there is no reason for 

such contact, there is also no reason to put this confidential and competitively-sensitive 

information (the names and addresses of customers already with a RES) at risk.  (ICEA Initial 

Comments, pp. 6-7) 

Similarly, ILEPA disagrees with ComEd’s interpretation that the municipality has a legal 

right to obtain the names and address of residents who have already elected to purchase their 

supply from a RES.  Customers who have already exercised their right to choose should be able 

to do so without governmental interference.  (ILEPA Initial Comments, p. 4) 

Dominion also takes the position that the term “retail customer” should be limited to 

ComEd’s bundled service customers, arguing that ComEd’s interpretation is not consistent with 

Section 1-92 of the IPA Act.  Dominion notes that there is no indication in the IPA Act that the 

General Assembly intended to interfere with existing contracts between customers and RESs.  

Moreover, Dominion notes that requiring the distribution of proprietary information such as 
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customer lists to competitors that could use that information, results in an unconstitutional 

impairment of contracts between a RES and its customers, citing the United States Constitution.  

(Dominion Initial Comments, pp. 2-3)  Dominion also notes that the recent amendment (in 

Public Act 097-0338) to Section 1-92 of the IPA Act supports the argument that the General 

Assembly did not intend “retail customers” to include customers receiving supply from RESs.  

That amendment requires account numbers to be provided to the governmental authorities.  

Because the only possible need for such numbers is to effectuate an enrollment, which cannot be 

done if a customer is already under contract with a RES, the General Assembly would not have 

required electric utilities to provide such information for customers for which there would be no 

use for such information.  (Id., p. 3)  In addition, Dominion notes that the State of Ohio has 

governmental aggregation rules which withhold RES customer data from governmental 

authorities.  (Id., pp. 4-5) 

Verde takes the position that information regarding customers who are already taking 

supply from RESs should not be provided to government authorities because such customers 

have already made an electric supplier decision.  Verde concludes that failure to limit the 

definition of “retail customers” to ComEd’s bundled customers will have an adverse impact on 

RESs, is inherently unfair and discourages competition.  (Verde Comments, pp. 2-3) 

In its Reply Comments, RESA cites the Initial Comments of these parties and expresses it 

agreement with their position.  The term “retail customers” should be limited to ComEd’s 

bundled service customers.  (RESA Reply Comments, pp. 4-7) 
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C. The “convenience” of providing of complete list of customers to a government authority 

does not outweigh the problems that result. 

Next, the ALJPO attempts to supports its conclusion on the basis that the municipality 

needs customer information from all delivery services customers, including those purchasing 

supply from RESs for contact purposes: 

The Commission agrees with ComEd that it would be most appropriate for the 

municipality to have a complete list of customers.  A thorough list which includes both 

delivery and supply customers allows the municipality to contact all potential customers 

regarding its aggregation program. 

(ALJPO, p. 14)  However, this basis has been demonstrated to be incorrect.  As Verde pointed 

out, such customers have already made informed choices about switching to RESs; moreover, 

they will be aware of their municipalities’ aggregation program by virtue of the public referenda.  

(Verde Comments, pp. 2-3)  Similarly, ICEA noted that what ComEd refers to as “policy” (full 

customer lists provided to government authorities in order to help in informed their citizens and 

responding to questions) is, in reality, nothing more than “practicality”. Even at that, however, 

ICEA notes that government authorities have ample opportunities and ways to inform and 

educate their citizens.  As an example, ICEA cited Oak Park which had outreach efforts that 

included public meetings, two statutorily-required public hearings, surveys, press releases, news 

article, and the creation of an energy committee.  Thus, at best, ComEd is asserting an extra 

convenience to providing the government authority with customer data (moreover, customer data 

that is irrelevant to its mission).  At any rate, mere convenience does not trump law nor the risk 

of putting out confidential RES customer information that is wholly superfluous for the law’s 

purposes.  (ICEA Reply Comments, p. 7) 
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D. Contrary to the ALJPO’s claim, defining “retail customers” to include customers who 

buy electricity from RESs is not consistent with the ALJPO’s definition of “small retail 

commercial customer”. 

The ALJPO next asserts that its definition of “retail customers” to include customers who 

buy electricity from RESs is consistent with the ALJPO’s definition of “small retail commercial 

customer”: 

The Commission is persuaded to adopt the PUA’s definition of ‘retail customer’ 

as was Staff’s argument.  Opposing views have given no persuasive reason to deviate 

from the definition from the statute we administer.  [This] is also consistent with the issue 

as to the term small retail customer. 

(ALJPO, p. 14)  However, while RESA agrees (as do all parties in this proceeding, with the 

exception of Rock River) with the ALJPO’s use of the PUA’s definition of “small commercial 

customer” as the appropriate definition to use for the definition of “small commercial retail 

customer” as used in the IPA Act, no party stated a valid reason why it was not appropriate to 

utilize the PUA definition for purposes of the IPA Act.  In fact, the record contains numerous 

factual and legal arguments why this is appropriate.  In contrast, as demonstrated in Section II 

(E) of this Brief on Exceptions, defining “retail customer” as used in the IPA in the same manner 

as the term is defined in the PUA would be inconsistent with the provisions of the IPA Act.  

(RESA Initial Comments, p. 5)   

E. The ALJPO’s attempt at statutory construction is completely inadequate and does not 

support the Commission’s conclusion. 

 Finally, the ALJPO attempts to support its conclusion with statutory construction: 

As a matter of law the best statement of the General Assembly’s intent is the plain 

meaning of the statute.  In determining the plain meaning of statutory terms, 

consideration should be made of the statute in its entirety, the subject it address[es] and 

the apparent intent of the legislature in enacting the [statute].  (In re C.C and SOC., 2011 

IL 111795 at 30, 959 N.E. 2
nd

 53 (2011)). 
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(ALJPO, p. 14)  Unfortunately, the statute that is in question is the IPA Act, not the PUA, the 

statute that the Commission administers.  ComEd’s Rate GAP originates from a requirement of 

the IPA Act, not the PUA.  In this regard, even the Commission Staff acknowledges that Section 

1-92 of the IPA Act does not contain a definition of “retail customer”.  (Staff Initial Comments, 

p. 7)    While the ALJPO accepts Staff’s argument, Staff’s interpretation was effectively rebutted 

by ICEA, Dominion, and RESA.   

ICEA correctly points out that it is not enough that the IPA Act and the PUA both contain 

the term “retail customer”.  When dealing with the use of the term “retail customer” in Section 1-

92 of the IPA Act, the Commission must examine the whole of Section 1-92 of the IPA Act to 

derive a proper meaning of the term.  By failing to examine the whole of Section 1-92 of the IPA 

Act, the ALJPO is basically ignoring the subject matter of that statute.  While Staff is correct that 

all of ComEd’s customers receive delivery service from ComEd, delivery service is not the focus 

of Section 1-92 of the IPA Act.  Section 1-92 of the IPA is not concerned with delivery service 

customers but with those customers who are obtaining their electricity supply from ComEd, i.e.  

its bundled service customers.  (ICEA Reply Comments, pp. 4-5)  The very real danger of 

ignoring the subject matter of Section 1-92 of the IPA Act is that if the Commission were to 

ignore these limits, regardless of good intentions, would there be no limits to how far the 

Commission could expand the scope of municipal aggregation?  Specifically, is the Commission 

free to ignore that this section of the IPA Act applies to residential and small commercial retail 

customers and expand it to cover all industrial customers, or all natural gas customers?  Those 

who argue well-intentioned departures from the law put at risk the viability of the municipal 

aggregation structure and, in this case, perhaps even competition. 
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Dominion also rebutted Staff’s analysis supporting its interpretation of the term “retail 

customer”.  Dominion examined the use of the term “retail customer”, a term used repeatedly  in 

Section 1-92 of the IPA Act, and demonstrated that the term does not apply to customers of 

RESs.  (Dominion Reply Comments, pp. 2-4)  RESA stated its agreement with ICEA and 

Dominion, noting that interpreting “retail customer” as used in the IPA Act in the same manner 

as the term is defined in the PUA would be inconsistent with the provisions of the IPA Act.  

(RESA Reply Comments, p. 5) 

RESA also noted that, in looking at the definition of “retail customer”, Staff failed to 

look at terms that are defined within that definition.  Section 16-102 of the PUA provides, in 

pertinent part, that: 

“Retail customer” means a single entity using electric power or energy at a single 

premises and the (A) either (i) is receiving or is eligible to receive tariffed services from 

an electric utility…” [Section 16-102, emphasis added] 

Section 16-102 of the PUA also includes a definition of “tariffed services”:  “Tariffed service” 

means services provided to retail customers…but shall not include competitive services.”   Thus, 

the term “tariffed service” expressly excludes competitive services, that is, services that have 

been declared competitive pursuant to Section 16-113 of the PUA.  As a result, a customer that is 

eligible to receive competitive service is not a “retail customer” as defined in the PUA for 

purposes of Article XVI.  Logically, if a customer that is eligible to receive competitive services 

is not a “retail customer”, then it stands to reason that one that IS receiving competitive services 

is also not a “retail customer.”  Interpreting these two statutory definitions in harmony, if a fully 

bundled retail utility customer is not being served with competitive service, then their usage data 

should be provided to the requesting municipality.  However, in contrast, if a retail delivery-

services-only customer of ComEd’s receives competitive services it is also not properly 
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considered a “retail customer” as defined in the PUA.  Moreover, this definition squares 

completely with the subject matter of the IPA Act in limiting “retail customer” to only those 

customers not already receiving competitive services from a RES, and the competitive services 

from ComEd, under the PUA. 

F. The ALJPO should be modified by substituting the following Commission Analysis and 

Conclusion section. 

In conclusion, RESA, ICEA, ILEPA, Dominion and Verde advocate the correct definition of 

the term “retail customers”.  The term “retail customers” should be defined to include only 

ComEd’s bundled service customers, excluding customers already taking supply service from 

RESs.  To accomplish this, Section B (7), Commission Analysis and Conclusion, on pages 13-14 

of the ALJPO should be deleted in its entirety and replaced with the following language from 

ICEA’s Suggested Partial Proposed Order, which contains a complete and reasoned analysis of 

this issue and the proper conclusion: 

Commission Analysis and Conclusion 

 

 Section 1-92 of the IPA Act does not include a definition for the term “retail customers.” 

From all of the comments put before us, the Commission is compelled to acknowledge that the 

term is ambiguous.  Ambiguity exists when a statute is capable of being understood by 

reasonably well-informed persons in two or more different senses. 2A N. Singer, Sutherland 

Statutes and Statutory Construction § 45:2 at 13 (7th ed. 2007). Here, ComEd, Staff, the AG, 

FES, and RRES would have the term “retail customer” be construed to have the electric utility 

provide the names and addresses of the customers within the Governmental Authority’s 

jurisdiction, regardless of their source of energy supply.   

 

 On the other hand, ICEA, RESA, Dominion, ILEPA, and Verde Energy view the 

statutory language differently. These commenters maintain that the term “retail customer” is 

intended to mean the electric utility’s bundled customers such that RES customer data need not 

be provided to the aggregating authority. 

 

 Whether the term “retail customer” in Section 1-92 of the IPA Act means the utility’s 

bundled customers or also those customers only taking delivery service, is a matter of statutory 

construction and a question of law for the Commission to determine. Our singular task in this 

instance is to determine what the General Assembly intended by its use of the term “retail 
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customer.” We are guided by the primary rule in statutory construction which is to ascertain and 

give effect to the intention of the legislature.  Land v. Board of Educ. of City of Chicago, 202 

Ill.2d 414, 781 N.E. 2d 249 (2002).  The Commission begins now to consider the arguments of 

the parties together with the settled rules of statutory interpretation. 

 

a. The PUA definition 

 

 We observe Staff to assert that that the term “retail customer” is defined in the PUA and, 

as such, it proposes that the Commission apply that definition in these premises. It would be 

consistent, Staff argues, for the Commission to use the definitions for both “small commercial 

customer” and “retail customer” as these terms are each defined in Section 16-102 and Section 

16-115 (a) of the PUA, respectively.  The Commission is not persuaded.   

  

 We note that the doctrine of in pari materia, highly useful in clearing up the ambiguity 

that surrounds the term “small commercial retail customer,” does not apply in the same sense 

when we turn our attention to the meaning of the term “retail customer.” This is because related 

statutes vary in probative value. 2B N. Singer, Sutherland Statutes and Statutory Interpretation § 

51:1 at 199 (7th ed. 2008). It is obvious to the Commission that the definition of “retail 

customer” that appears in the PUA does not provide as definitive, specific or final a meaning for 

the term as Section 16-102 does provide for “small commercial retail customer.” To the contrary, 

and as ICEA points out, the term “retail customer” is broadly defined in the PUA as it will apply 

to a number of different situations. In other words, unlike the definition of “small commercial 

retail customer,” the definition of the term “retail customer” in the PUA does not stand alone. It 

needs a referent. This means that, for purposes of application, the PUA’s definition must be 

construed together with the full text of Section 1-92 of the IPA Act including the statutes subject 

matter and purposes. This follows from the rule that two statutory provisions containing similar 

or identical language are not necessarily subject to the same interpretation, as there are other 

interpretive factors to consider such as the purpose and context of the legislation. 2A N. Singer, 

Sutherland Statutes and Statutory Construction §46:5 at 224 (7th ed. 2007). 

 

b. Common meaning for the term 

 

 The Commission notes FES to suggest that the term “retail customer,” in the electricity 

context, is widely understood to mean an end use customer and that this term applies to all 

portions of a customer’s service, i.e., transmission, distribution, and supply, unless otherwise 

specified. Giving this term its commonly understood meaning as advocated by FES, however, 

compels us to note that while it certainly applies to the utility’s customers, RES customers, being 

delivery customers only, are a subset neither specified in Section 1-92 nor understood from its 

provisions. It seems logical to the Commission, however, that if the General Assembly intended 

to include these two different groups in the definition of “retail customer” it would have stated so 

in the statute.  We understand FES to be asserting the rule which states that the words in a statute 

are generally given their commonly understood meaning. 2A N. Singer, Sutherland Statutes and 

Statutory Construction §47:27 at 443 (7th ed. 2007). The same authority informs, however, that 

the customary meaning of words will be disregarded when it is obvious from the act itself that 

the legislature intended they be used in a sense different from their common meaning. 2A N. 
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Singer, Sutherland Statutes and Statutory Construction §46:1 at 156 (7th ed. 2007). Other 

commenters maintain just such an argument and thus, we proceed further with our analysis. 

 

c. Context for the term in question 

 

 ICEA proposes that the Commission examine the relevant provision of Section 1-92 

(c)(2) closely and again calls our attention to the maxim of noscitur a sociis.  In this regard, 

ICEA points out that Section 1-92 (c)(2) requires an electric utility that provides “residential and 

small commercial retail electric service” in the aggregate area to provide names, addresses, and 

account numbers of residential and small commercial retail customers in that area that are 

reflected in the electric utility’s records. 20 ILCS 3855/1-92. We understand ICEA to be 

asserting that when the term “retail customer” (referencing the provision of data) is read in 

context with the direction to an electric utility that “provides residential and small commercial 

retail electric service,” it is shown that the General Assembly is only concerned with those 

customers obtaining “electric service” from the utility, i.e., its bundled customers. The 

Commission agrees that this advances the position advocated by ICEA and others. But, there is 

far more that we need to consider.  

 

d.  Subject matter and purposes 

 

 There is a presumption that the lawmaker has a definite purpose in every enactment and 

has adapted and formulated the subsidiary provisions in harmony with the purpose. That purpose 

is an implied limitation on the sense of general terms, and a touchstone for the expansion of 

narrower terms. This intention also affords the key to the sense and scope of minor provisions. 

From this assumption proceeds the cardinal rule that the general purpose, intent, or purport of the 

whole act shall control, and that all the parts be interpreted as subsidiary and harmonious to its 

manifest object, and if the language is susceptible of two constructions, one which will carry out 

and the other defeat such manifest object, it should receive the former construction. 2A N. 

Singer, Sutherland Statutes and Statutory Construction § 46:5 at 218-221 (7th ed. 2007). 

 

 Where, as here, different interpretations are urged, a court must look to the reasons for 

the enactment of the statute and the purposes to be gained by it and construe the statute in the 

manner which is consistent with such purpose. 2A N. Singer, Sutherland Statutes and Statutory 

Construction §46:7 at 258 (7th ed. 2007). 

 

 The subject matter and the purpose of the statute at hand is clear. Section 1-92 of the IPA 

Act authorizes the Governmental Authority to adopt an ordinance under which it may aggregate 

the retail electrical loads of the residential and small commercial customers within its respective 

jurisdiction, solicit bids, select a retail electric supplier (“RES”) and enter into a service 

agreement for the purchase of electricity and related services and equipment. 20 ILCS 3855/1-

92(a). This relatively new law, titled “Aggregation of electrical load by municipalities and 

counties,” is yet another way by which the state is attempting to bring the benefits of competitive 

retail electric supply to residential and small commercial customers.  

 

 We observe ICEA to point out that in light of its subject matter, only the electric supply 

of the utility’s customers matters in carrying out the law’s purposes. In ICEA’s view, RES 
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customer information is neither of interest nor is it material or relevant to the aggregation scheme 

that Section 1-92 authorizes. We note that ICEA is not alone in making these observations. 

 

 As other commenters point out, and as the Commission itself concludes from its review 

of the entirety of Section 1-92 of the IPA Act, nothing shows the General Assembly to have 

intended to interfere with any existing contracts between delivery service only customers and the 

ARESs they have chosen for their supply. This is an important consideration as the Commission 

moves forward with our analysis. We are persuaded, however, that the definition of the term 

“retail customer” ought not to be narrower or broader than necessary to implement governmental 

aggregation, consistent with the subject matter, purposes or intents of Section 1-92 of the IPA 

Act. 

 

e.  Whole act construction 

 

 The Commission draws meaning for the term “retail customers” by a reading of the 

Section 1-92 in its entirety, guided by the admonition that in construing a statute, every part must 

be considered together. People v. Warren, 800 N.E. 2d 700 (1996) Behe v. Industrial 

Commission, 848 N.E.2d 611 (2d Dist. 2006). A statute is passed as a whole and not in parts or 

sections and is animated by one general purpose and intent. See 2A N. Singer, Sutherland 

Statutes and Statutory Construction §46:5 at 189 (7th ed. 2007). 

 

 We observe, as Dominion has noted, that the term “retail customer” appears some eleven 

(11) times in the whole of Section 1-92 of the IPA Act. The definition ascribed to the term must, 

of course, apply consistently throughout these statutory provisions. The same words used twice 

in the same act are presumed to have the same meaning. 2A N. Singer, Sutherland Statutes and 

Statutory Construction §46:6 at 249 (7th ed. 2007). According to Dominion, every single use of 

the term in the statute is clearly in the context of providing governmental aggregation 

opportunity to an electric utility’s bundled customers, i.e., RES electric supply.  We observe that 

where the meaning of a word is unclear in one part of a statute but clear in another part, the clear 

meaning can be imparted to the unclear usage on the assumption that it means the same thing 

throughout the statute. 2A N. Singer, Sutherland Statutes and Statutory Construction §47:16 at 

357 (7th ed. 2007). 

 

 Just as well, the Commission observes that the full term being used, each and every time, 

is actually “residential and small commercial retail customer.”  By virtue of our sound in pari 

materia construction above, we define “small commercial retail customer” in part, as “ 

nonresidential customers of an electric utility.” Given that, as Dominion points out, a RES is not 

a utility, we are compelled to conclude that small commercial RES customers are not intended 

for aggregation purposes. This strongly suggests to the Commission that confidential RES 

customer data need not be provided under the statute.  

 

 Having examined the whole of Section 1-92 (c)(2) of IPA Act, with due attention to its 

subject matter and purposes, the Commission now turns its attention to a final argument.  

 

f.  Results of different interpretations 
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 Courts often consider the consequences of interpreting a statute one way or the other.  

This is based on the presumption that the legislature would not have intended an absurdity, 

hardship or injustice. 

 

 The Commission observes several commenters to assert that giving the term “retail 

customers” its broadest possible meaning raises the risk of competitive harm. On  record, we see 

ICEA’s concern that the GA’s employment of third parties will give them access to 

competitively-sensitive information that could be misused by the third party to further their 

commercial interests outside of implementing the aggregation. Voicing similar concerns, RESA 

believes that its interpretation of the IPA Act’s confidentiality provisions shows these laws to be 

inadequate and incomplete for the task.  According to Dominion, the release of RES customer 

information could result in slamming--either inadvertent or intentional--by the RES that obtains 

this sensitive information from a Governmental Authority. ILEPA and Verde Energy state 

similar views. All of these arguments, effectively showing the Commission that the General 

Assembly did not properly provide necessary protections for the confidential and competitively-

sensitive RES information, lead the Commission to only one conclusion. The reason that the 

General Assembly did not include proper and explicit protections for this particular type of 

customer information is because it did not intend RES customer information to be provided to 

the GA.    

 

 We see that a whole set of problems attaches when construing the term “retail customer” 

in the way that ComEd, Staff and others would have us do. In such a circumstance, the GA is not 

only getting confidential customer data of the utility’s customers--it would be receiving 

competitively-sensitive data of RES customers.  This is the type of data that we note ComEd to 

itself observe has insufficient restrictions provided for in the statute. Indeed, ICEA, RESA, 

ILEPA, Verde Energy, and Dominion are all gravely concerned that this information will be 

passed by the GA to third-party’s without proper protections. We are to presume, however, that 

the legislature did not intend absurdity, inconvenience or injustice. Michigan Avenue Nat’l Bank 

v. County of Cook, 191 Ill.2d 493, 732 N.E.2d 528 (2000). The Commission is compelled to 

observe that a construction of the term “retail customer” that includes only the utility’s bundled 

customers averts the problem altogether.  Illinois courts have held that if the language of a statute 

admits of two constructions, one of which makes the enactment mischievous, if not absurd, and 

the other renders it reasonable and wholesome, the construction leading to an absurd result 

should be avoided. Secco v. Chicago Transit Authority, 2 Ill.App.2d 239, 119 N.E. 2d 471 (1st 

Dist. 1954). We believe that had the General Assembly intended the release of RES customer 

data, it would have specified the same and provided ample protections regarding its use. Nothing 

of the type appears in Section 1-92 (c)(2). 

 

 Where, as here, it is shown that providing the names of customers already with a RES is 

simply unnecessary to carry out the law’s purposes, the Commission is compelled to agree that 

there is no reason to put this confidential and competitively-sensitive information at risk.   

 

g. Conclusion 

 

 We recognize that there are many convincing arguments that would favor interpreting 

“retail customers” in a way that would have ComEd provide to the GA confidential and 
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competitively-sensitive RES customer information in addition to the utility’s bundled customer 

data that it is unquestionably required to provide. In essence, however, all these arguments go to 

matters of practicality, convenience and retaining the status quo. In the end, and Staff points out, 

the Commission must follow the law as written and irrespective of its opinion regarding the 

desirability of the results surrounding the operation of the statute. Citizens Utility Bd. v. Ill. 

Commerce Comm’n, 655 N.E. 2d 961, 969-70 (Ist Dist.1995). The General Assembly wrote 

what it intended and the Commission is required to have ComEd apply the law consistent with its 

intents and purposes.  Thus, Rate GAP will be modified in application such that ComEd will 

only provide the GA with the customer data of those residential and small commercial customers 

that are receiving commodity service from the electric utility, i.e. its bundled customers. 

 

 

III. EXCEPTION NO. 2:  RATE GAP SHOULD BE REVISED TO PROTECT THE 

CONFIDENTIALITY OF THE CUSTOMER DATA OF RETAIL ELECTRIC 

SUPPLIERS’ CUSTOMERS. 

 

If the Commission revises the ALJPO in the manner set forth in Section II (F), supra, 

then the confidentiality provisions of Rate GAP are adequate.  However, if the Commission 

accepts the ALJPO’s definition of “retail customer” to include customers already taking service 

from a RES, then the confidentiality provisions of Rate GAP are not adequate.  There needs to be 

additional protection for the confidentiality of customer information.   

The ALJPO acknowledges this and indicates that it concurs with the Commission Staff’s 

position and concludes that the revisions accepted by the Commission Staff shall be incorporated 

into Rate GAP.  Basically, the Commission Staff accepted the proposal of ICEA, as modified by 

adding the last sentence of RESA’s proposal.  In addition, the Commission accepted the 

proposed language of the AG.  However, because a number of proposals made by the parties are 

included in the ALJPO and because there is some confusion as to which party proposed which 

language, RESA believes that the ALJPO should be clarified by adding the following language 

at the end of the Commission Analysis and Conclusion section on page 24 of the ALJPO.   

Specifically, the last paragraph of the section entitled “Government Authority 

Obligations” on 1
st
 Revised Sheet No. 410 (Attachment B to ComEd’s Initial Comments, 

p. 6) should be revised, as proposed by the AG,  to read as follows:   
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Any warrant from a Government Authority submitted in accordance with the 

provisions of this tariff must be submitted to the Company in writing by a 

responsible official of such Government Authority, in the form of a sworn and 

notarized affidavit, attesting to the truth of the statement contained in the warrant. 

In addition, the following language, proposed by ICEA and RESA, should be added as 

the last paragraph of the section entitled “Government Authority Obligations” on 1
st
 

Revised Sheet No. 410 (Attachment B to ComEd’s Initial Comments, p. 6): 

To ensure compliance with the law, and particularly with regard to protecting 

customer-specific information described in Items 18 through 23 of the Company 

Obligations Section of this Rate GAP, the Government Authority will require, as 

a material condition to a contract or other written agreement with both the RES 

selected to procure the aggregated electric power and energy supply service to 

eligible customers within the boundaries of the Government Authority and with 

any third party it has engaged to assist in any aspect of the aggregation process, 

that there be established and followed appropriate protocols to preserve the 

confidentiality of customer-specific information and limit the use of such 

customer-specific information strictly and only to effectuate the provisions of 

Section 1-92 of the IPA Act.  The GA will ensure that these protocols, at the 

minimum, reasonably limit the number of authorized representatives of the 

selected RES and any other third party who need access to the customer-specific 

information; provide that the RES or any third party will not disclose, use, sell, or 

provide customer-specific information to any person, firm or entity for any 

purpose outside of the aggregation program; and, acknowledge that the customer-

specific information remains the property of the GA and that breaches of 

confidentiality will have certain, specified, and sufficient consequences.  

Moreover, the municipality/township/county will, and will require the selected 

RES to, delete and/or destroy the customer-specific information described in said 

items 18 through 23 within 60 days after the Company provides said information.   

Finally, similar language should be added by ComEd to its Municipal Aggregation Data 

Request Form. 

IV. EXCEPTION 3:  CONFORMING CHANGES NEED TO BE MADE TO THE 

FINDINGS OF FACT AND THE ORDERING PARAGRAPHS TO REFLECT THE 

CHANGED DEFINTION OF “RETAIL CUSTOMER”. 

 

If the Commission accepts the change to the definition of “retail customer” set forth in 

Section II above, then conforming changes have to be made to the Findings of Fact and the 

Commission’s Ordering Paragraphs. 
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Specifically, Finding (5) on page 30 of the ALJPO should be stricken and revised to read as 

follows: 

(5) The definition of “retail customer” shall include only those customers that are 

receiving both delivery services and electricity supply from ComEd; 

Similarly, the second Ordering Paragraph on page 30 of the ALJPO should be stricken and 

revised to read as follows: 

IT IS FURTHER ORDERED that the definition of “retail customer” shall include 

only those customers that are receiving both delivery services and electricity supply from 

ComEd. 

 

V. CONCLUSION 

In conclusion, the Commission should revise the ALJPO in the manner set forth in Exception 

1 (Section II (F) of this Brief on Exceptions) above in order to adopt a definition of “retail 

customers” to include only bundled service customers of ComEd.  However, if the Commission 

accepts the definition of “retail customers” advocated by the ALJPO--which includes customers 

taking service from Retail Electric Suppliers-- then it should clarify the protection to confidential 

customer information found to be appropriate by the ALJPO, by revising the ALJPO in the 

manner set forth in Exception 2 (Section III of this Brief on Exceptions) above.  Finally, the 

Commission needs to make the conforming changes to the Findings of Fact and Ordering  
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Paragraphs set forth in Exception 3. 

      Respectfully submitted, 

      /s/ GERARD T. FOX 

Gerard T. Fox 

      An Attorney for the Retail Energy 

      Supply Association 

Gerard T. Fox 

Two Prudential Plaza 

180 N. Stetson 

Suite 3500 

Chicago, IL 60601 

gerardtfox@aol.com 

(312) 268-5674  

mailto:gerardtfox@aol.com


21 
 

 

NOTICE OF FILING 

 

 Please take note that on March 12, 2012 I caused to be filed via e-docket with the Chief 

Clerk of the Illinois Commerce Commission, the attached Brief on Exceptions of the Retail 

Energy Supply Association in this proceeding. 

 

Dated:  March 12, 2012 

 

 

       /s/Gerard T. Fox 

       Gerard T. Fox 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the foregoing Brief on 

Exceptions of the Retail Energy Supply Association upon the parties on the service list 

maintained on the Illinois Commerce Commission’s eDocket system for the instant docket via 

electronic delivery on March 12, 2012. 

 

 

 

       /s/ Gerard T. Fox 

       Gerard T. Fox 

 

                               

 


