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COMMONWEALTH EDISON COMPANY’S  
PETITION FOR INTERLOCUTORY REVIEW 

 Commonwealth Edison Company (“ComEd”) petitions the Illinois Commerce 

Commission (“Commission”), pursuant to Section 200.520 of the Commission’s Rules of 

Practice, for Interlocutory Review of the Administrative Law Judges’ (“ALJs”) March 8, 2012 

ruling striking the entirety of the Surrebuttal Testimony of Hon. Charles E. Box, ComEd Ex. 

24.0 (the “Ruling”).  As demonstrated below, the basis on which the Ruling was granted applies 

at most to lines 74 through 98 of that testimony.  The Commission should allow lines 1 through 

73 and lines 99 through 100 to stand.  In support of this Petition, ComEd states: 

I. INTRODUCTION 

 On Friday, March 2, 2012, ComEd filed 100 lines of surrebuttal testimony of former 

Commission Chairman Charles Box opining that good ratemaking policy should allow ComEd to 

recover its pension asset funding costs.  Box Sur., ComEd Ex. 24.0, attached hereto as Exhibit A.  

Commission Staff (“Staff”), the Citizens Utility Board (“CUB”), and the Illinois Attorney 

General (“AG”) each filed a motion to strike part or all of the testimony, asserting several 

theories.  These motions are attached hereto as Exhibit B.  The AG alone argued that the 

testimony of Chairman Box violates Section 2-103 of the Public Utilities Act (the “Act”).1  Staff 

                                                            
1  People of the State of Illinois’ Motion to Strike the Testimony of ComEd Witness Charles Box (“AG 
Motion”) at 2-5, ¶¶ 2-4. 
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and the AG argued that the testimony was improper surrebuttal testimony and cumulative.2  

Finally, all three argued that one or two questions and answers in Chairman Box’s testimony 

should be stricken because they offer legal interpretation.3  They made no such complaint about 

any other portion of this testimony. 

 On March 8, 2012, the ALJs orally ruled on the three motions.  The ALJs rejected the 

AG’s argument that Chairman Box’s testimony was a violation of Section 2-103, finding that 

“there is no ethics violation.”  Tr. at 317: 22 (the relevant portion of the transcript is attached 

hereto as Exhibit C).  The ALJs then considered whether Chairman Box’s testimony constituted 

legal argument.  Citing to the question beginning on line 74 of his testimony, the ALJs 

determined that his testimony constituted legal argument more appropriate for briefs, motions 

and pleadings and granted the motions “for the reasons stated when we granted ComEd’s motion 

to strike the testimony of Scott Hempling,” i.e., that it was not expert policy opinion.  Tr. at 

318:15-319:17.  When ComEd requested clarification regarding the scope of the ruling, the ALJs 

stated that all of Chairman Box’s testimony was stricken, even though Staff, the AG, nor CUB 

had requested such relief on that ground.  Tr. at 350:22-351:11.   

II. ARGUMENT 

A. THE RULING GRANTED MORE RELIEF THAN THE PARTIES REQUESTED IN 

THEIR MOTIONS TO STRIKE CHAIRMAN BOX’S TESTIMONY. 

It is abundantly clear from all three motions to strike that no party sought to strike 

Chairman Box’s testimony in its entirety on the basis that it was legal argument.  Staff, CUB, 

and the AG were all very specific in their requests to strike just one (Staff/AG) or two (CUB) 

                                                            
2  Staff of the Illinois Commerce Commission Motion to Strike the Surrebuttal Testimony of Hon. Charles 
E. Box (“Staff Motion”) at 3, ¶¶ 6-8; 5, ¶ 9;  AG Motion at 2-5, ¶¶ 2-4.  
3  Staff Motion at 5-8, ¶¶ 10-15; AG Motion at 4-5, ¶ 7; The Citizens Utility Board’s Motion to Strike a 
Portion of the Pre-filed Surrebuttal Testimony of Charles E. Box (“CUB Motion”) at 1-3. 
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questions and answers from the testimony on that basis.4  Examples of these requests for partial 

relief are set forth below: 

STAFF:  Staff stated in its motion that “[a]pplication of this expert opinion testimony 

standard to the case at hand shows that lines 91 to 98 of Chairman Box’s surrebuttal testimony is 

expert legal opinion testimony, and thus not proper.”  Staff Motion at 6, ¶ 12 (emphasis added).  

In its reply brief, Staff acknowledged that CUB had sought for lines 74 to 90 to also be stricken.  

Staff Reply Brief at 6, ¶ 13.  Staff then expanded the relief it sought in its motion to strike and 

advised the Commission that “[b]ecause there are discrepancies about which lines of Chairman 

Box’s testimony offer improper legal opinion, the ALJ should, to err on the side of caution, 

strike that portion of testimony in its entirety.”  Id. (citing to ComEd Ex. 24.0, at lines 74-98) 

(emphasis added).  

AG:  The AG stated in its motion that “[f]inally, at the end of the testimony, Mr. Box 

testifies as to his interpretation of Section 16-108.5(c)(4)(D) of the Act.”  AG Motion at 4, ¶ 7 

(emphasis added).  The AG concluded that “[f]or this reason, the entire question and answer 

that begins at line 91 should also be stricken as legal opinion.”  Id. at 5, ¶ 7 (emphasis added).  

In its reply brief, the AG reiterated its request that the Commission strike “the entire question 

and answer that begins at line 91” as legal opinion.  AG Reply Brief at 7 (emphasis added). 

CUB:  The sole basis for CUB’s Motion was that Chairman Box’s testimony constituted 

improper legal opinions of a lawyer.  While CUB’s Motion sought the most relief in that it 

requested that the Commission strike two questions and answers from Chairman Box’s 

testimony, it also made exceedingly clear that it only took issue with a portion of his testimony.  

In fact, CUB’s Motion was entitled, The Citizen Utility Board’s Motion to Strike a Portion of 

                                                            
4  ComEd is not appealing at this time the ALJs’ decision to strike lines 74 through 98 of Chairman Box’s 
surrebuttal testimony. 
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the Pre-filed Surrebuttal Testimony of Charles E. Box.  CUB Motion at 1 (emphasis added).  

CUB’s Motion opened with the following sentence:  “NOW COMES the Citizens Utility Board 

… moving to strike portions of the surrebuttal testimony…, ComEd Ex. 24.0, at lines 74 to 98 

(footnote omitted), because it constitutes improper legal opinion of a lawyer.”  CUB Motion at 1 

(emphasis added).  CUB even went so far as to attach a red-line version of ComEd Ex. 24 to its 

Motion as Attachment A.  Attachment A presented all 100 lines of Chairman Box’s testimony 

with a red-line striking only the testimony at lines 74 through 98.  CUB Motion, Attachment A.   

No party argued or even requested, let alone demonstrated, that any other portion of 

Chairman Box’s testimony was legal argument. 

B. THE RULING GRANTED MORE RELIEF THAN WAS WARRANTED BY THE SOLE 

GROUND ON WHICH THE MOTION WAS GRANTED. 

The March 8 Ruling made clear that the ALJs had stricken the testimony of Chairman 

Box on the basis that it constituted legal argument.  Tr. at 319:4-17.  The ALJs cited as their 

basis “the reasons stated when [the Commission] granted ComEd’s motion to strike the 

testimony of Scott Hempling.”  Id. at 319:13-17.  Both the January 31, 2012 Ruling on the 

motion to strike the testimony of Scott Hempling and the February 9, 2012 Ruling on the motion 

for reconsideration of the January 31, 2012 Ruling make clear that Mr. Hempling’s testimony 

was stricken as improper legal argument.  See Notice of Administrative Law Judges’ Ruling 

(January 31, 2012); Notice of Administrative Law Judges’ Ruling (February 9, 2012).  These 

Rulings are attached hereto as Exhibit D.  Because the March 8 Ruling was based on the same 

reasons, only the portions of testimony alleged to have been improper legal argument (lines 74-

98) should have been stricken. 

At the evidentiary hearing, counsel for ComEd sought clarification on the issue of 

whether the ALJs were granting the relief sought in the motions to strike on that basis, or 
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whether they were striking the testimony in its entirety.  Tr. at 350:11-351:8.  The ALJs made 

clear that the ruling struck the testimony in toto, stating “[a]nything before Line 74 that’s not 

legal argument, is not really relevant.  So it all should go.”  Id. at 351:9-11.   

This decision, ComEd submits, must be corrected.  Lines 1 through 73 of Chairman 

Box’s testimony is relevant to this proceeding; even Staff admits as much.  The testimony 

directly responded to Ms. Ebrey’s claim made in her rebuttal testimony about the ratemaking 

policy applicable to the recoverability of pension asset funding costs.  See Ebrey Reb., Staff Ex. 

13.0, 13:319 (claiming “[ComEd had] not address[ed] the ratemaking theory behind [her] 

proposal.”)  Indeed, Staff, whose only challenge to the testimony as a whole was based on 

timing, freely acknowledged the relevance of Chairman Box’s testimony, stating candidly 

“Chairman’s (sic) Box’s opinions regarding regulatory policy would be useful to the 

Commission.”  Staff Motion at 3, ¶ 5.  Likewise, CUB in its motion never contested whether 

Chairman Box’s testimony was relevant.  Only the AG alleged in passing in its motion that the 

testimony was irrelevant, but that conclusion is both at odds with the view that Staff articulated 

in its motion and objectively wrong.  As the Commission knows, whether evidence and 

testimony is relevant to a proceeding is a broad standard, and it cannot be seriously contended 

that policy testimony concerning the recovery of the cost of ComEd’s pension contributions is 

not relevant in a proceeding where the continued recovery of that very cost is a central issue.  

ComEd should not be deprived of its only opportunity to respond to Ms. Ebrey’s claim on that 

attenuated basis.   

In sum, ComEd requests limited relief.  While ComEd believes Chairman Box’s 

testimony to be proper, it does not seek review of the ALJs’ finding that portions thereof 

constitute legal interpretation.  However, that ruling should not lead to the exclusion of his 
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testimony in its entirety.  As Staff stated, striking lines 74 through 98 would be to “err on the 

side of caution” in ensuring that Chairman Box’s testimony would be free of legal opinion.  Staff 

Reply at 6, ¶ 13.  

III. CONCLUSION 

WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission revise the Ruling striking Chairman Box’s testimony in its entirety to strike only 

lines 74 through 98 thereof.  Granting this Petition will ensure that the relief afforded to Staff, 

CUB, and the AG mirrors their requested relief and fairly reflects the basis upon which the 

Ruling was made.  Further, it will provide the Commission with a full and complete evidentiary 

record upon which to make an informed decision on the issue of ComEd’s continued recovery of 

pension asset funding costs.  



 

7 
 

Dated:  March 12, 2012 Respectfully submitted, 
COMMONWEALTH EDISON COMPANY 
 
 

By:   
One of its attorneys 

 
Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 
 
Anastasia M. O’Brien 
Richard Bernet 
10 S. Dearborn Street, Suite 4900 
Chicago, IL  60603 
(312) 394-5400 
anastasia.obrien@exeloncorp.com 
richard.bernet@exeloncorp.com 
 
G. Darryl Reed 
SIDLEY AUSTIN LLP 
One South Dearborn 
Chicago, Illinois 
(312)853-7000 
greed@sidley.com 

E. Glenn Rippie 
Carmen L. Fosco 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 
 
David M. Stahl 
Mark R. Johnson 
Jonathan M. Wier 
EIMER STAHL LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
(312) 660-7600 
dstahl@eimerstahl.com 
mjohnson@eimerstahl.com 
jwier@eimerstahl.com 

 
Attorneys for Commonwealth Edison Company 

 
 


