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THE PEOPLE OF THE STATE OF ILLINOIS’S 

OPPOSITION TO THE STAFF MOTION TO STRIKE 

PORTIONS OF THE AG’S INITIAL BRIEF 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”), pursuant to the Commission’s rules, 83 Ill. Admin. Code 

200.800, oppose the Staff Motion to Strike Portions of the AG’s Initial Brief (“Staff Motion”).  

The Staff Motion ignores the clear legislative intent of recent statutory changes meant to open 

Commission rate proceedings to public participation and misapplies the Administrative 

Procedure Act and the Public Utilities Act.  The Staff Motion should be denied. 

The Staff Motion requests that portions of the People’s Initial Brief that reproduce and 

refer to comments posted on the “Public Comment” section of the Commission’s website be 

stricken.  Staff would have the Commission essentially ignore the legislative directive in Section 

2-107 of the Public Utilities Act (the “Act” or the “PUA”) that requires the Commission to 
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“provide a web site and toll-free telephone number to accept comments from Illinois residents 

regarding any matter under the auspices of the Commission or before the Commission.”  220 

ILCS 5/2-107.  General Assembly directed that these comments be reported to the Commission 

“before all relevant votes of the Commission.”  220 ILC 5/2-107.
1
   Parties to a docket should be 

free to comment on anything that must be reported to the Commission before voting on a matter.   

The Staff Motion is based on the premise that public comments, posted on e-docket 

pursuant to Section 2-107 of the Act, are not “evidence” and so cannot become part of the record 

for decision in rate cases.  In arguing that such public comments are not sworn testimony, Staff 

improperly turns what should be an issue of weight into an issue of evidence.  Parties arguing to 

the Commission are entitled to address the substance of public comments because it forms part 

of the record for decision the Commission is authorized to review in reaching its decision.  The 

ALJ and the Commission should reject Staff’s invitation to render the public comment process a 

meaningless, symbolic exercise, contrary to the General Assembly’s clear legislative command. 

 

I. THE PEOPLE ARE ENTITLED TO CITE PUBLIC COMMENTS IN THIS CASE 

WHILE REVIEW OF THIS ISSUE PROCEEDS IN THE ILLINOIS APPELLATE 

COURT TO PRESERVE THE RIGHTS OF THE PEOPLE. 

 

Staff correctly notes that review of the use of public comments is issue is currently 

pending in the Illinois Appellate Court from a previous rate case docket.  See Staff Motion at 4 

n.2; Apple Canyon v. Illinois Commerce Commission, Docket Nos. 3-10-0832 & 3-10-0898 

(cons.), Ill. App. Ct. 3d Dist., Reply Brief of the People of the State of Illinois (October 4, 2011).  

Pending a favorable outcome in that appeal, it is necessary to raise the issue here in order to 

                                                           
1
   The relevant provision states:  “The Commission shall provide a web site and a toll-free telephone number to 

accept comments from Illinois residents regarding any matter under the auspices of the Commission or before the 

Commission. The Commission staff shall report, in a manner established by the Commission that is consistent with 

the Commission's rules regarding ex parte communications, to the full Commission comments and suggestions 

received through both venues before all relevant votes of the Commission.”  220 ILCS 5/2-107. 
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preserve the rights of the people to have their voices heard through the Commission’s public 

comments process going forward.    

 Another case recently decided by the Appellate Court found no error in the use of public 

comments and public hearing transcript by the Commission and parties.  In the last Illinois 

American Water Company rate case, ICC Docket 09-0319, the Commission addressed public 

comment at pages 197-201of its Final Order.  Over the objection of the Company, the appellate 

court found no error in the Commission’s treatment of public comments and rejected the 

Company’s arguments that the presentation of public comments to the Commission was 

somehow unacceptable.   People ex rel. Madigan v. Ill. Commerce Comm’n, No. 1-10-1776, slip 

op. at 36-37 (Ill. App. 5th
 
Dist. Dec. 9, 2011) (Petition for Rehearing pending)(available at: 

http://www.state.il.us/court/Opinions/AppellateCourt/2011/1stDistrict/December/1101776.pdf 

Ace ssed on March 9, 2012).    

II. RATE CASES ARE LEGISLATIVE IN NATURE AND THE GENERAL 

ASSEMBLY HAS DIRECTED THAT THE INFORMATION UPON WHICH 

DECISIONS MAY BE BASED INCLUDES PUBLIC COMMENTS. 

 

The Staff Motion asks the ALJ and the Commission to ignore both the best interests of 

consumers and the plain language and legislative intent of Section 2-107 of the Act.  Section 2-

107 creates a mechanism for public participation in Commission proceedings, and the General 

Assembly clearly intended that the Commission consider such public comments “before all 

relevant votes of the Commission.”  220 ILC 5/2-107.  Section 8-306, which governs public 

comments made at public forums, similarly requires that “[r]eports and comments made during 

or as a result of each public forum must be made available to the hearing officials and reviewed 

when drafting a recommended or tentative decision, finding or order.”  220 ILCS 5/8-306.  

Although Section 8-306 does not control here, it is useful in interpreting the General Assembly’s 

http://www.state.il.us/court/Opinions/AppellateCourt/2011/1stDistrict/December/1101776.pdf
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legislative intent with regard to public comments in Commission rate cases in general.
2
  Reading 

Section 8-306 and Section 2-107 together makes it clear that the General Assembly intended to 

include public comments within the scope of information upon which Commission rate case 

decisions may be based.  The Staff Motion attempts to wall off public comments from the 

decision-making process, putting blinders on the parties, the ALJ, and the Commission and 

effectively disenfranchising consumers who have taken the time to participate in the regulatory 

process—all contrary to the General Assembly’s directive. 

Public comments such as those quoted in the People’s Initial Brief form an essential part 

of the Commission’s record for decision making under section 2-107 of the Act.  It is well 

established that ratemaking is a legislative function.  Business and Professional People v. Illinois 

Commerce Commission, 146 Ill. 2d 175, 196 (1991) (“It is important to reiterate that setting 

utility rates is a legislative rather than a judicial function.”); United Cities Gas Co. v. Illinois 

Commerce Commission, 163 Ill. 2d 1, 14 (1996) (“utility is required to charge the rates 

determined by the Commission in its legislative capacity”); People ex rel Hartigan v. Illinois 

Commerce Commission, 117 Ill. 2d 120, 142 (1987); Mandel Brothers, Inc. v. Chicago Tunnel 

Terminal Co., 201 Ill. 2d 160, 165 (1954) (the act of setting rates is “legislative in character and 

prospective in its operation”).  Even though rate cases involve hearings and are considered 

“contested cases,” because setting rates is a legislative, prospective function, the General 

Assembly ultimately determines what factors and communications the Commission must 

consider in setting “just and reasonable” rates.  See 220 ILCS 5/9-201(c), 5/10-102.  Because of 

the legislative nature of ratemaking, Staff is incorrect in asserting that materials authorized by 

the General Assembly can be ignored because the citizen is not subject to cross-examination. 

                                                           
2
  A public meeting was held on March 6, 2012 and another is scheduled for March 28, 2012 in connection with this 

case.  The transcripts were not available at the time of briefing.  However, they should be available before a final 

order in this case is due.  See ALJ Notice of Public Forum, Feb. 6, 2012, Feb. 28, 2012. 
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The Act must be construed in a way that avoids absurd, unreasonable, unjust, or 

inconvenient results.  See Commonwealth Edison Co. v.. Ill. Commerce Comm’n, 398 Ill. App. 

3d 510, 525 (2d Dist. 2009) (citing In re Marriage of Baumgartner, 384 Ill. App. 3d 39, 48 (1st 

Dist. 2008)).  Staff argues that public comments posted on e-docket pursuant to Section 2-107 of 

the Act are not “evidence” and so cannot become part of the record for decision.  Yet in doing 

so, Staff ignores the broad scope of the “record for decision” in both the Act and the 

Administrative Procedure Act (“APA”).  It follows that because the Commission is required to 

consider comments posted on e-docket or received at a public forum in deciding to approve, 

modify, or deny proposed rate increases, these public comments must be included as part of the 

Commission’s record for decision.  If it is part of the record for decision, all parties are free to 

discuss these comments.   

Section 10-103 of the Act provides that the Commission’s decisions “shall be based 

exclusively on the record for decision in the case, which shall include only the transcript of 

testimony and exhibits together with [1] all papers and requests filed in the proceeding, 

including, [2] in contested cases, the documents and information described in Section 10-35 of 

the Illinois Administrative Procedure Act.”  220 ILCS 5/10-103 (emphasis and numbering 

added).  Section 2-107 of the Act directs the Commission to accept comments from Illinois 

residents and the Commission’s rules and practice allow residents to file their comments online 

through e-docket where they are publicly available on the Internet.  Public comments are plainly 

“papers” or “requests” “filed in the proceeding,” albeit electronically, and become part of the 

record for decision under any reading of part [1] of Section 10-103 of the Act above. 

Staff is also incorrect in arguing that the APA somehow requires that public comments be 

ignored under part [2] of Section 10-103 of the PUA.   Section 10-35(a)(7) of the APA clearly 



6 
 

includes comments filed with the agency in the “record for decision.”  That section provides that 

the record for decision shall include (but not be limited to) “[a]ll Staff memoranda or data 

submitted to the administrative law judge or members of the agency in connection with their 

consideration of the case that are inconsistent with Section 10-60.”  5 ILCS 100/10-35(a)(7).  

Section 2-107 of the Act requires Staff to report to the Commission public comments filed on e-

docket.  The APA thus clearly includes them as part of the record for decision, even if they are 

“inconsistent” with Section 10-60, which addresses ex parte communications.   

Staff’s concern that the people submitting the comments were not under oath or subject to 

cross-examination is misplaced in light of the legislative directive to the Commission to accept 

these comments “in connection with their consideration of the case.”  See 5 ILCS 100/10-

35(a)(7).  Staff’s argument goes to the weight of public comments, and not their admissibility. 

Allowing parties in ratemaking cases to cite to public comments as part of the record for 

decision is consistent with the legislative nature of ratemaking.  Every resident in the areas 

served by these utilities faces rate increases ranging from 77% to 208%.  It is reasonable for the 

General Assembly to provide a means for residents to communicate with the Commission and to 

make their concerns be heard, even though the residents are not under oath or subject to cross 

examination.  Allowing residents to post comments on the Commission website and requiring the 

Commissioners to consider those comments when making a decision logically requires that those 

comments be included in the Commission’s record for decision.  To find otherwise would mock 

the General Assembly’s legislative intent and turn the public’s attempts to participate in the 

Commission’s ratemaking proceedings through the public comments process into a hollow 

exercise with no real effect—something like talking into a dead telephone. 
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The Staff Motion should be denied as inconsistent with the purpose, intent, and language 

of Sections 2-107 as well as Section 10-103 of the PUA and Section 10-35 of the APA. 

 

III. THE COMMISSION’S DECISION TO STRIKE PUBLIC COMMENTS IN 

ANOTHER CASE DOES NOT CONTROL THE MOTION AND STAFF 

IGNORES COMMISSION DECISIONS INCLUDING PUBLIC COMMENTS. 

 

Staff cites to two previous Commission decisions, noting that the Commission granted a 

prior Staff Motion to Strike on a similar basis in Docket No. 09-0548/0549 and in Docket No. 

11-0059/0141/0142 (cons.).  Staff Motion at 4-5.  Yet it is well established that Illinois 

Commerce Commission decisions have no res judicata effect, and that the Commission has the 

authority to address each matter before it freely, even if the matter involves issues identical to 

those in a previous case.  Illinois-American Water Co. v. Commerce Comm’n, 322 Ill. App. 3d 

365, 368 (3d Dist. 2001); Mississippi River Fuel Corp. v. Commerce Comm’n, 1 Ill. 2d 509, 513 

(1953); Citizens Utility Board v. Commerce Comm’n, 291 Ill. App. 3d 300, 307 (1st Dist. 1997). 

Furthermore, Staff’s concern that repeating public forum language in a brief contaminates 

the hearings process is contrary to past Commission action.  In Illinois-American Water 

Company Rate Case, Docket No. 09-0319, the Final Order quoted from comments made at the 

public forums and on the Commission’s website.  See Final Order at 197-201.  Similarly, in a 

recent Aqua America case, ICC Docket 11-0436, the Commission also recounted public 

comments at pages 57-58 of its February 16, 2012 Final Order (“The Commission appreciates 

the many comments provided in the public forums and on the e-Docket system, as well as the 

efforts made by those who prepared and presented them. These comments have been considered 

by the Commission in reaching its decisions in this Order, to the extent permitted by law.”).  

Although the Staff objected in its Brief on Exceptions to the inclusion of the comments in the 
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Final Order in Docket 09-0319, Staff’s Brief on Exceptions did not mention the public comment 

discussion in the Proposed Order in the more recent Aqua docket 11-0436. These Orders show 

that the Commissioners themselves have followed the statutory requirement to consider public 

comments when issuing an order. 

In this case, understanding the concerns of the public is critical to a thorough 

consideration of the impact of the increases requested.  The rate increases at issue are 

extraordinarily large, ranging from 77% to 208%.  A.G. Reply Br. at 1.  The Act specifically 

states that, to achieve equity in regulation, the application of rates is to be based on public 

understanding and acceptance of the reasonableness of the rate structure and level.  See 220 

ILCS 5/1-102(d)(ii).  It is unfair to the public and inconsistent with the Act’s articulated goal of 

achieving public understanding and acceptance of rates to exclude from consideration public 

comments about whether the rate increases requested in these consolidated dockets are fair, just, 

and reasonable or otherwise comport with the notions of public acceptance, gradualism, rate 

continuity and avoidance of rate shock under the Act and Illinois law. 

Allowing for the concerns of the public to be heard is especially important in this case, 

where the enormous requested rate base increases would fall on a small number of consumers 

due to the limited size of each Utility’s operations.  These few consumers deserve to have their 

voices heard.  The Commission’s decision in another case to strike public comments does not 

justify striking public comments in this docket, and the Staff Motion should be denied. 

 

IV. PUBLIC COMMENTS ARE NOT BARRED AS HEARSAY OR EX PARTE 

STATEMENTS. 

 

In arguing that public comments should be excluded from consideration because they are 

“hearsay,” Staff takes what should be a debate over the proper weight of the evidence and turns it 
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into a debate over admissibility.  Given the legislative nature of ratemaking and the statutory 

directive to consider comments posted by Illinois residents, the hearsay objection is misplaced 

and does not justify a motion to strike.  Indeed, “[t]here is no rule of construction which allows 

the court to declare that the legislature did not mean what the plain language of the statute 

imports.  Where an enactment is clear and unambiguous, the court is not free to depart from the 

plain language and meaning of the statutes by reading into it exceptions, limitations, or 

conditions that the legislature did not express.”  Woodward, 175 Ill. 2d at 443.  The Act directs 

the Commission to allow the public to comment on matters before it, and to consider such public 

comments “before all relevant votes of the Commission,” 220 ILC 5/2-107, notwithstanding that 

the people posting the comments are not available for cross-examination. 

Excluding public comments from the briefing process because they are “hearsay” would 

frustrate the intent of the statute and undermine its purpose of involving the people in the 

regulatory process.  Adopting Staff’s cynical interpretation of the Act’s language on the public 

comments process would render that process meaningless—members of the public could post 

comments on a website, but without effect.   It would also prejudice parties who could not 

comment on matters before the Commission in the record for decision. Separating the public 

comments from Commission proceedings in this way would undermine the public’s trust in the 

regulatory process by neutralizing one of the public’s only means of engaging with that process. 

Staff also argues that public comments should be treated as ex parte material that cannot 

be considered by the Commission.  As demonstrated above, the General Assembly has 

determined what materials the Commission is to consider in its review of rate requests, including 

public comments.  Further, the public comments are not “secret” discussions with 

Commissioners outside the record.  On the contrary, each public comment cited by the People is 
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posted on e-docket (not communicated personally or directly to a Commissioner) and made 

accessible to any member of the public.  Finally, even if public comments were ex parte 

statements, Section 10-60 of the APA recognizes that the General Assembly may authorize an 

agency such as the Commission to consider some matters on an ex parte basis.  The People cited 

to public comments that had been filed and made available to all parties on e-docket as part of 

the case, and ex parte concerns should be dismissed as a red herring. 

 

V. STAFF ERRONEOUSLY RELIES ON LAW THAT PREDATES THE 

AMENDMENTS TO THE PUA DIRECTING THE COMMISSION TO 

CONSIDER PUBLIC COMMENTS WHEN DECIDING MATTERS AFFECTING 

ILLINOIS RESIDENTS. 

 

The General Assembly recently amended the Public Utilities Act, including section 2-

107, in 2007.  The Illinois Supreme Court has stated that “[e]very amendment to a statute is 

presumed to have a purpose, and a court must consider the language of the amended statute in 

light of the need for the amendment and the purpose it serves.”  People v. Woodard, 175 Ill. 2d 

435, 444 (1997).  The clear purpose of the amendments providing that public comments be 

reviewed by the ALJ and the Commission is to encourage meaningful public participation in the 

Commission’s decision-making process.  The Commission “must construe the statute as written 

and must not add exceptions or change the law so as to depart from the statute’s plain meaning.”  

Dep’t of Transp. v. E. Side Dev., 384 Ill. App. 3d 295, 298 (3d Dist. 2008).  The Staff Motion is 

an attempt to depart from the statute’s plain meaning—that public comments are to be reported 

to the Commission before all relevant votes and considered.  220 ILCS 5/2-107; see id. at 5/8-

306. 

Staff cites several cases decided before the statute was amended.  These decisions do not 

control the application of section 2-107 as amended in 2007.  “Where statutes are enacted after 
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judicial opinions are published, it must be presumed that the legislature acted with knowledge of 

the prevailing case law.”  Illinois Campaign for Political Reform v. Illinois State Board of 

Elections, 382 Ill. App. 3d 51, 59 (1st Dist. 2008) (citing Burrell v. Southern Truss, 176 Ill. 2d 

171, 176 (1997)).  When amendments are made to a law subsequent to the issuance of court 

opinions interpreting the law, as happened here, it is presumed that the legislature intends a 

different construction.  Id.  Thus the cases Staff cites interpreting the PUA from before the 

amendments on public forums and review of public comments were enacted are no longer 

relevant in interpreting the amended statutory language. 

 

VI. CONCLUSION 

The People respectfully request that the Commission deny the Staff Motion to Strike 

Portions of the AG’s Initial Brief in its entirety. 

Respectfully Submitted, 

People of the State of Illinois 

Lisa Madigan, Attorney General 

By:_______________________ 
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