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The People of the State of Illinois, by and through Lisa Madigan, Attorney General of 

the State of Illinois (“the People” or the “AG”), hereby reply to the Response of 

Commonwealth Edison Company (“ComEd” or “the Company”) to the People’s Motion to 

Strike the Testimony of ComEd witness Charles Box.  In its Response, the Company both 

misinterprets Section 2-103 of the Public Utilities Act (“the Act”) and misstates  the content 

and apparent purpose of ComEd witness Charles Box’s testimony.  ComEd’s arguments 

should be rejected, as discussed further below, and the People’s Motion should be granted. 

I. ComEd’s Interpretation of Section 2-103 of the Act is Wrong. 

In its Response, ComEd claims that the AG Motion misreads Section 2-103 of the Act.  

ComEd Response at 3.  The plain language of the statute, however, belies ComEd’s 

interpretation of the statutory language.  ComEd first claims that former Chairman Box is not 

“representing” ComEd, but rather just appearing on behalf of the Company as a witness.  

According to the Company, this distinction is relevant because Section 2-103 prohibits any 

member of the Commission or employee from “represent(ing) any person before the 

Commission in any capacity with respect to any particular Commission proceeding in which 

he participated personally and substantially as a member or employee of the Commission.”  
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220 ILCS 5/2-103(a).  ComEd Response at 3.  ComEd then defines “represent”, according to 

Black’s Law dictionary, as “[t]he act or an instance of standing for or acting on behalf of 

another, esp. by a lawyer on behalf of a client.”  Id. (Emphasis supplied by ComEd.) ComEd’s 

highlighted definition of “represent,” however, actually supports the AG’s position.   

There is no doubt that Mr. Box is appearing as a witness “on behalf of” the Company.  

At line 16 of his testimony, Mr. Box states, “I am appearing on behalf of Commonwealth 

Edison Company (“ComEd”).”  ComEd Ex. 24.0 at 1.    There is no reference to “attorneys” 

in the prohibition provided in Section 2-103, contrary to the Company’s suggestion that the 

statutory provision applies only to legal counsel representing a person.1  As such, the notion 

that Section 2-103 applies only to former ICC Commissioners who appear as attorneys is not 

supported by the plain meaning of Section 2-103.  220 ILCS 5/20-103(a). 

Moreover, not all Commissioners are attorneys.  In fact, only two of the five current 

Commissioners are attorneys.  If the statute only limited representation to legal representation, 

non-attorney Commissioners would not be subject to any post-service “revolving door” 

prohibition.  That is clearly not the intent, as the statute refers to representation “in any 

capacity,” not just “in a legal capacity,” demonstrating its broader reach.  The statute includes 

appearing as an expert witness as well as appearing as an attorney.   

ComEd asserts that the language of Section 2-103 precludes Mr. Box from 

“representing” a party in “any particular Commission proceeding in which he participated 

personally and substantially as a member of employee of the Commission” -- not with respect 

                                                           

 

1 As noted in the People’s Motion to Strike, the word "person" is defined under Section 3-114 of the Act as 
including an individual, firm, limited liability company, or co-partnership.  220 ILCS 5/3-114.  
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to a proceeding in which he was personally involved.  ComEd Response at 3-4.  The plain 

language of Section 2-103(a), however, shows that ComEd’s position is wrong.  Again, the 

statute reads, “No former member of the Commission or person formerly employed by the 

Commission may represent any person before the Commission in any capacity with respect to 

any particular Commission proceeding in which he participated personally and substantially 

as a member or employee of the Commission.”  220 ILCS 5/2-103(a)(emphasis added). The 

statute clearly prefaces the representation prohibition with the language “with respect to” any 

particular Commission proceeding in which the former commissioner participated “personally 

and substantially.”  If the General Assembly meant to preclude the former Commissioners’ 

participation in only those cases in which they participated, the relevant phrase would need to 

read “in” any Commission proceeding.  Instead, the General Assembly enacted a statute that 

expanded the representation prohibition “with respect to” those proceedings.  That is exactly 

what Mr. Box testified about – proceedings in which he participated personally and 

substantially.  Thus, ComEd’s statutory interpretation argument should be rejected.   

The implication of ComEd’s argument is that former Commissioners are only 

prohibited from appearing in cases that they are currently participating in or have participated 

in as Commissioners.  Clearly, such representation is not allowed, but further, it is very 

unlikely to occur because a Commissioner cannot be both a Commissioner and a 

representative of a party before the Commission in a pending case.2  That should be obvious.  

The statute addresses situations after Commissioners have left the bench, and clearly prohibits 

                                                           

 

2  Theoretically, under ComEd’s view, the statute only prohibits a Commissioner from appearing 
in a rehearing in a matter which was heard when the Commissioner was still on the bench.  This 
is an unreasonably narrow interpretation and does not comport with the language of Section 2-
103.  
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them from addressing matters that  they participated in while a member of the Commission at 

any time.  

ComEd further suggests that the point of Mr. Box’s testimony is to analyze “how 

ratemaking policy has evolved over time.” (ComEd Response at 4.)  In fact, Mr. Box’s 

testimony describes his experiences ruling in the 2005 and 2007 ComEd rate cases, the 

interpretation of which is at issue in this proceeding.  Mr. Box specifically discusses “the rate 

cases over which I have presided” – namely, the 2005 and 2007 ComEd cases (ICC Docket 

Nos. 05-0597, 07-0566).  He recounts Staff witness Ebrey’s position in the 2005 case, and the 

Commission’s treatment of the pension asset issue in both the 2005 and 2007 cases “when I 

was Chairman” (ComEd Ex. 24.0 at 2, 4).  He points to “[m]y regulatory experience and the 

rate cases over which I have presided” as having “allowed (him) to assess what is good 

ratemaking policy.”  Id. at 4.  As noted in the People’s Motion, both the 2005 and 2007 cases 

are proceedings in which Mr. Box participated “personally and substantially.”   

ComEd itself later in its Response even admits that Mr. Box’s contribution to this case 

is his “unique vantage point as a former Chairman of the Commission who, as such, dealt with 

the policy issues surrounding pension cost recovery in two major rate cases.”  ComEd 

Response at 6.  There is nothing subtle about the purposes and intent of Mr. Box’s testimony; 

ComEd has presented a specific discussion of these prior decisions by the former Chairman 

who presided over those cases and served with three of the five current commissioners as an 

attempt to influence the Commission.  It is precisely the kind of activity that the General 

Assembly prohibited when it enacted Section 2-103 of the Act. 
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ComEd’s presentation of Mr. Box’s testimony puts other parties in an impossible 

position.  Should they attempt to find other former Commissioners who participated in 

relevant decisions to offer their view in a battle of interpretations?  The statute is designed to 

prevent this result.  Commission orders, like statutes and court decisions, speak for themselves 

and should not be the subject of a single Commissioner’s testimony and interpretation.   The 

Commission should decline to accept Mr. Box’s testimony in this docket. 

II. Mr. Box’s Testimony is Cumulative, Unduly Repetitious, and Adds No 
Facts to the Record. 

In response to both the Commission Staff’s and the AG’s argument that Mr. Box’s 

testimony is both cumulative and unduly repetitious and, accordingly, should be stricken under 

Part 200.610 of the Commission’s rules and Section 10-40 of the Illinois Administrative 

Procedure Act, ComEd asserts in its Response that Mr. Box’s testimony “is not cumulative 

because his position as to the recovery of pension asset costs comes from his unique vantage 

point as a former Chairman of the Commission who, as such, dealt with the policy issues 

surrounding pension cost recovery in two major rate cases.”  ComEd Response at 6.  This 

argument, as noted in part I of this Reply, only highlights the inappropriateness of Mr. Box’s 

testimony.  As noted above and in the AG Motion to Strike, testimony that describes a former 

Commissioner’s views on the value, meaning or public policy goals associated with a specific 

Commission decision that that individual participated in as ICC chairman is irrelevant and to the 

interpretation of those former orders and is properly prohibited by law.  Those orders contain 

substantial discussion and speak for themselves.   

In addition, as pointed out in the AG Motion, Mr. Box’s policy testimony contributes 

nothing to the body of evidence in this case, given the facts that the Commission’s lengthy and 

comprehensive orders speak for themselves and that ComEd witness Kathryn Houtsma’s rebuttal 
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and surrebuttal testimonies already recite the Company’s interpretation of past Commission 

practice as well as the accounting bases for the Company’s position.  See ComEd Ex. 21.0 at 4-6; 

ComEd 12.0 at 4-12. 

It must be noted, too, that the Company never responds to the point raised in the AG 

Motion at page 4 that Mr. Box’s testimony also merely characterizes the testimony of another 

witness – IBEW witness Dean Apple, who supports ComEd’s treatment of pension assets –  as 

“compelling” and says the Commission should consider it.  ComEd Ex. 24.0 at 4.  As noted in 

the AG Motion, this testimony merely bolsters another witness, and does not supply additional 

facts or analysis to the record.  

III. Testimony that Offers a Legal Opinion Must be Stricken. 

ComEd asserts that the testimony offered by Mr. Box relative to his interpretation of new 

Section 16-108.5 of the Act (ComEd Ex. 24.0 at lines 91through 98) is not a legal opinion, but 

rather an attempt “to reconcile the actions of the Commission and the statutory language with the 

very important issue addressed by Chairman Box’s testimony – good ratemaking policy.”  

ComEd Response at 7.   This argument is belied by the question and answer at issue, which 

clearly presents Mr. Box’s view as to whether Staff’s pension asset position is “contrary” to the 

statute.  ComEd Ex. 24.0 at 5, lines 91-93.   

As noted in the AG Motion to Strike, Mr. Box’s affirmative answer provided to the 

question, “Is Ms. Ebrey’s disallowance also contrary to the protocols set forth in the Energy 

Infrastructure Modernization Act” (“the ComEd bill”) at page 5 of his testimony attempts to 

provide just that:  a legal interpretation.  Specifically, Mr. Box testifies that Ms. Ebrey’s pension 
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asset recommendation is “contrary” to new Section 16-108.5(c)(4)(D).  For this reason, the entire 

question and answer that begins at line 91 should also be stricken as legal opinion.       

ComEd further opines that “it is important that the Commission understand the regulatory 

context in which the law was passed” and, again, asserts that Mr. Box “is uniquely positioned to 

provide background to illuminate the meaning to be given to the term ‘pension assets’ in the 

statute.”  ComEd Response at 7-8.  In fact, however, no matter how ComEd dresses it up 

rhetorically, the opinion offered by Mr. Box as to whether Staff’s position is “contrary” to the 

new statute is nothing more than legal argument that could  and should be presented in ComEd’s 

post-hearing briefs.  ComEd’s repeated reference to Mr. Box’s “unique perspective” only 

highlights the inappropriateness and irrelevance of the former chairman’s testimony, as well as 

the true intent of ComEd in sponsoring his testimony.          

In sum, and in accordance with the arguments presented above and in the AG Motion to 

Strike, the People move to strike ComEd Exhibit 24.0 in its entirety.  In the alternative, and in 

accordance with the arguments presented above, the following portions of Mr. Box’s surrebuttal 

testimony, ComEd Ex. 24.0, should be stricken: 

 

P. 2, line 39:  “and past Commission orders” 

 

P. 3, line 47: “As the Commission has recognized on numerous occasions,” 

 

P. 4, lines 66-67: “…and the rate cases over which I have presided have allowed 

me to assess what is good ratemaking policy.”  

 

P. 4, lines 74 through 90, inclusive.   
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P. 5, lines 91-98, inclusive. 

Respectfully submitted,        

LISA MADIGAN       
Attorney General, State of Illinois        

By:_______/s/______________________       
Karen L. Lusson 
Senior Assistant Attorney General 
Public Utilities Bureau 
Janice A. Dale 
Chief, Public Utilities Bureau 
Susan L. Satter 
Senior Assistant Attorney General 
Cathy Yu 
Assistant Attorney General 
Illinois Attorney General’s Office       
100 W. Randolph, 11th floor       
Chicago, IL  60601       
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