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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY TO COMED’S RESPONSE TO STAFF’S MOTION TO STRIKE THE 

SURREBUTTAL TESTIMONY OF  
THE HON. CHARLES E. BOX 

 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Sections 200.190 and 200.680 of the 

Commission’s Rules of Practice, 83 Ill. Adm. Code 200.190 and 200.680, and the 

Administrative Law Judges’ (“ALJ”) Notice of Continuance of Hearing on March 6, 2012, 

hereby replies to Commonwealth Edison Company’s (“ComEd”) Response 

(“Response”) to Staff’s Motion to Strike (“Motion”) the Surrebuttal Testimony of the 

Honorable Charles E. Box (ComEd Ex. 24.0 and 24.1), or, in the alternative, portions of 

Exhibit 24.0.  In support of this Reply, Staff states as follows: 

1. On March 2, 2012, pursuant to the procedural schedule established in this 

docket, ComEd filed the surrebuttal testimony of the Honorable Charles E. Box, former 

Chairman of the Illinois Commerce Commission.  ComEd Ex. 24.0.   
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2. The stated purpose of former Chairman Box’s testimony is to respond to the 

Rebuttal testimony of Staff witness Theresa Ebrey (Staff Ex. 13.0, 13:319).  

3. On Monday, March 5, 2012, Staff moved to strike the surrebuttal testimony of 

Chairman Box due to the fact that it is cumulative and improper surrebuttal testimony.  

In the alternative, Staff moved to strike portions of Chairman Box’s testimony, as it 

contains expert legal opinion.  The People of the State of Illinois (“AG”) and the Citizens 

Utility Board (“CUB”) also moved to strike ComEd Ex. 24.0.1 

4. On Wednesday, March 7, 2012, ComEd filed its Response to the three motions 

to strike.  In the Response, ComEd claims that Chairman Box’s testimony is “not 

cumulative, a legal opinion, or participation as a litigant or attorney in a docket in which 

he also acted as a Commissioner.”  Response, at 1. 

5. ComEd claims that Ms. Ebrey “took no issue with the pension accounting entries 

and otherwise ignored her earlier erroneous interpretations of accounting standards.  

She then asserted (for the first time) a ratemaking policy basis for her proposed 

disallowance and tried to dismiss Mr. Graf’s testimony on the grounds that he failed to 

address this ‘ratemaking theory…’” Id., at 2.  ComEd misrepresents Ms. Ebrey’s 

testimony.  Moreover, ComEd states that surrebuttal was the only opportunity it had to 

respond to Ms. Ebrey’s testimony, which is inaccurate.   

6. As Staff stated in its Motion, Chairman Box’s testimony “addresses Ms. Ebrey’s 

proposal to remove pension funding costs in their entirety from ComEd’s revenue 

requirement.”  ComEd Ex. 24.0, pp. 1-2; Staff’s Motion, at 2.  Ms. Ebrey discussed her 

proposal to remove pension funding costs from the revenue requirement in her direct 

testimony, to which ComEd witness Kathryn M. Houtsma responded.  Contrary to 

                                                 
1
 The AG moved to strike ComEd Ex. 24.0 in its entirety; CUB moved to strike only lines 74-98. 
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ComEd’s claims, she did not bring up ratemaking policy for the first time in her Rebuttal 

Testimony.  In fact, the “ratemaking policy” Ms. Ebrey refers to, is her understanding of 

the Commission Orders in recent ComEd rate cases, the Public Utilities Act (“Act”), and 

portions of the Illinois Administrative Code.  Ms. Ebrey discussed ratemaking policy in 

her direct testimony.  See ICC Staff Ex. 1.0, pp. 7-13.  Simply because the phrase 

“ratemaking policy” was first used in Ms. Ebrey’s rebuttal testimony does not mean 

those issues were not discussed earlier. 

7.  ComEd argues that Ms. Ebrey claimed ComEd’s case was incomplete because 

“[Mr. Graf] does not address the ratemaking theory behind my proposal in his 

testimony.”  Response, at 5.  This further illustrates that Ms. Ebrey was not raising a 

new argument in her rebuttal by indicating that Mr. Graf did not in his rebuttal address 

her proposal, which, again, was proffered in her Direct Testimony.   

8.  ComEd also argues that Chairman Box’s testimony is not cumulative or unduly 

repetitious because “his position as Chairman dealt with the policy issues surrounding 

pension cost recovery in two major rate cases.”  Response, at 6.  ComEd further states 

that simply because two witnesses concur on an issue does not make their testimony 

cumulative or unduly repetitive.  Id.  ComEd also seems to imply that because 

Chairman Box’s testimony is “brief” and “just 100 lines” it cannot be cumulative.  

However, notably, ComEd concedes that 25 of those 100 lines mirror Ms. Houtsma’s 

analysis of the Order on Rehearing in Docket No. 05-0597.  Id.  Further, ComEd’s 

insistence that it be allowed to offer multiple concurring witnesses to provide a complete 

record to the Commission should be examined carefully, since ratepayers may bear 

ComEd’s costs of offering these multiple witnesses.   As the Commission recently 



4 

 

stated: “the deck is stacked against [Staff and the AG/CUB] (as they have limited funds) 

merely due to the volume of experts that a utility proffers with seemingly unlimited funds 

coming from rate case expense, which the general public pays for in rates.”  Order, 

Docket No. 10-0467, at 75 (emphasis added).  Therefore, for these reasons, cumulative 

evidence should be stricken.     

9.  The AG notes in its Motion that Chairman Box’s surrebuttal directs the 

Commission to consider IBEW witness Dean F. Appel’s rebuttal, because it is 

“compelling.”  AG Motion, at 4.  Staff agrees with the AG’s assessment that this 

testimony is objectionable, since statements merely directing the Commission to 

favorably consider some other testimony, especially in surrebuttal, provide nothing of 

value to the record.   

10.  ComEd states that Chairman Box’s testimony does not offer an expert legal 

opinion because “the term ‘pension assets’ is unambiguous” and the Commission must 

“understand the regulatory context in which the law was passed.”  Response, at 7 

(Emphasis added).  This, of course, bolsters the Staff’s argument since, if the statutory 

term “pension assets” is indeed, as ComEd suggest, “unambiguous” - if legislative intent 

can be determined from the plain language of the statute - that intent must be given 

effect, without further resort to other aids to statutory construction.  Bruso v. Alexian 

Brothers Hospital, 178 Ill. 2d 445, 452; 687 N.E. 2d 1014 (1997). Since Chairman Box’s 

testimony is very clearly “[an]other aid[] to statutory construction,” to which resort cannot 

be had, ComEd cannot be heard to argue that the testimony is even cognizable as an 

aid to statutory construction, even if it were in evidence. This militates strongly against 

its admission. 
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11. However, as ComEd concedes, its purpose in offering Chairman Box’s testimony 

is to use his position as a former Chairman to provide “background to illuminate the 

meaning to be given to the term “pension assets” in the statute (if any ambiguity 

exists).”  Response, at 8 (Emphasis added).  ComEd further argues: 

The statute was not enacted in a vacuum, but rather in light of the 
preceeding three Commission rate case orders spanning a period 
of just over five years.  Chairman Box presided over the 
Commission when the first two of those seminal orders was issued.  
He now testifies to the policy considerations behind the 
Commission decisions and points out that they are sound and well-
considered by the Commission.  Id. (Emphasis added)  
   

12.   It is evident from these statements that ComEd offers Chairman Box’s testimony 

not for his reading of the plain words of the Commission’s order, but rather to offer as 

evidence his prior discussions with fellow Commissioners or his own personal thoughts 

or mental impressions while deliberating his vote on a particular order.  Such testimony 

would be improper as it would be contrary to the Public Utilities Act (“Act”) in that under 

the Act, the Commission acts not as lone commissioners but as one body.  For 

example, a statement by an individual Commissioner at an open meeting is not action 

by the Commission.  The Commission acts through its orders, decisions, and rulings.2 

                                                 
2
   It is a well-established principle of law that the testimony of policymakers regarding legislative intent or 

deliberations is not admissible. In construing a statute, it is improper to consider testimony regarding 
legislative intent given by members of the legislature which enacted the statute, as such testimony forms 
no part of the legislative history of the enactment. 2A N. Singer, Sutherland Statutory Construction §48.16 
(5

th
 Ed. 1992), citing, in support of the proposition, U.S. v. Philadelphia Nat’l Bank, 374 U.S. 321 (1963); 

U.S. v. Chicago Board of Education, 588 F. Supp. 132 (N.D. Ill. 1984). This is especially true where the 
opinion expressed is that of an individual legislator, and offered after the passage of the statute. See 
Warren v. Borger, 184 Ill. App. 3d 38 (5

th
 Dist. 1989) (statements of individual legislators, made after the 

passage of a statute, reflect only the viewpoint of those legislators, and not necessarily that of the 
legislature as a whole on the date the statute was passed); see also State Wholesale Grocers v. A&P Tea 
Co., 154 F.Supp. 471 (N.D. Ill. 1957); reversed in part on other grounds, 258 F.2d 831 (7

th
 Cir. 1958) (the 

court observed that “a book subsequently written by a legislator, even though he [was] a co-author of the 
[Clayton] Act, and with all respect to his good intentions in writing such a book, should be given no 
consideration by a court in determining whether there has or has not been a violation of the Act.”) It is 
clear from the forgoing that evidence regarding deliberations of legislatures or bodies like the Commission 
engaged in the legislative function of ratemaking is inadmissible. 
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See 220 ILCS 5/2-101; Chicago Rys. Co. v. Commerce Comm’n, 336 Ill. 51, 67-68, 

(1929).  As the AG’s Motion states succinctly, “orders contain substantial discussion 

and speak for themselves.”  AG Motion, at 4.     

13. Finally, ComEd states that since the “three movants cannot seem to agree which 

lines should be stricken,” the motions are somehow deficient.  This is a meaningless 

argument; what is clear is that three parties, including Staff, concur that the testimony 

ought to be stricken, for substantially the same reasons.  Staff filed its motion without 

contacting or consulting with the other two movants, and the fact that two other parties 

found Chairman Box’s surrebuttal testimony improper only gives weight to their 

arguments.  Because there are discrepancies about which lines of Chairman Box’s 

testimony offer improper legal opinion, the ALJ should, to err on the side of caution, 

strike that portion of testimony in its entirety.  See, ComEd Ex. 24.0, at lines 74-98. 

 

WHEREFORE, for the foregoing reasons, Staff respectfully renews its Motion to 

Strike and requests that the Commission: 

 

1. Strike the entire surrebuttal testimony of the Honorable Charles E. Box 

(ComEd Ex. 24.0 and 24.1); 

2. In the alternative, strike portions of the surrebuttal testimony of Charles E. 

Box (lines 74 to 98, page 5 of ComEd Ex. 24.0); and 

3.  Allow such other and further relief as this Commission deems appropriate. 

 

 
Respectfully submitted, 
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