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 The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”), pursuant to the Commission’s rules, 83 Ill. Admin. Code 

200.800, file their Reply Brief in response to the Initial Brief of Charmer Water Company, 

Cherry Hill Water Company, Clarendon Water Company, Killarney Water Company, Ferson 

Creek Utilities Company and Harbor Ridge Utilities, Inc. (collectively referred to as the 

“Utilities) and the Initial Brief of the Staff of the Illinois Commerce Commission (“Staff”).  As 

demonstrated in the People’s Initial Brief, this case involves extraordinarily large and sudden 

increases in rates and revenues for water and sewer customers in Illinois. 

I. STATEMENT OF FACTS 

Both the Utilities and the Staff approach this case by addressing specific ratemaking and 

accounting issues.  However, this misses the forest for the trees.  The fundamental issue 

presented in these consolidated dockets is whether the Commission can ignore the extraordinary 

increases consumers in these areas are being asked to suddenly accept, due in large part to the 

Utilities’ failure to manage their system so that consumer rates increase gradually.  By seeking 

increases from 77% to 208%, after all adjustments accepted by them, the Utilities violate the 

fundamental ratemaking principle of gradualism and deny the Commission the opportunity to 

oversee a slower and more reasonable rise in rates.  This case is not just about accounting and 

cost of capital -- it is about whether the utilities have reasonably managed their systems and 

whether it is reasonable to expect the public to accept the huge increases requested in this docket.  

The magnitude of the revenue and rate increases is shown in Tables 2 and 3 in the People’s 

Initial Brief at pages 2-3. 

 The large increases in rates requested by both the Utilities and Staff require the 

Commission to allow a phase-in of large increases so that consumers can accommodate the 
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increases into their budgets going forward.   Neither the Utilities nor the Staff offered a plan to 

alleviate the rate shock that will result if the rates they request are adopted.  The only option 

provided to the Commission is the plan proposed by AG witness Michael Brosch, and neither the 

Utilities nor Staff presented valid arguments to reject his plan.   

II. ARGUMENT 

A. Revenue Issues:  The Utilities and Staff’s Adjustments Still Result In 

Extraordinarily High Increases and Do Not Justify Rejecting Mr. Brosch’s 

Internal Labor and CWC Adjustments or Justify the High Return on Equity 

They Propose.   

1. The Utilities and Staff Improperly Ignore The Excessively High 

Internal Rate Case Expenses, Which Will Unreasonably Burden The 

Ratepayers of These Very Small.   

 In their Initial Brief, Staff points out that the Utilities are asking customers to cover 

$696,937 in rate case expense under Section 9-229 of the Public Utilities Act.  Staff Initial Br. at 

12.  Combining this outside counsel and expert charge with the $537,826 inside or “internal” rate 

case expense, these Utilities are asking 1,718 customers
1
 to pay $1,235,763 for rate case 

expense. This is an excessive amount for such a small number of customers, and is not justified 

in the record.  

In their Initial Brief, the People requested that the Commission remove $537,826 in 

internal labor from operating expenses and add in $13,947 as shown in Table 4 on page 5 of their 

Initial Brief to fairly and accurately account for WSC rate case expenses attributable to each 

utility.  The Staff and the Utilities would allow these huge amounts into rates without any 

discussion of whether these costs are proportionate to the size of the utilities, or whether there 

should have been some economy of scale achieved from combining these several rate increases, 

and the other six rate increase requests UI has filed over the last two year (dockets 11-0059, 11-

                                                 
1
 People’s Initial Brief at 2, Table 1 for the number of customers for each Utility. 
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0141, 11-0142, 10-0298, 10-0280, 10-0110).   Notwithstanding the consolidation of these six 

systems, claiming more than $500,000 for costs associated with personnel that are already 

working for the Water Service Company makes the rate case process look like a profit center for 

the WSC.  The Commission should reject the argument that removing $13,947 from allocated 

expenses somehow justifies increasing allocated Water Service Company costs by $537,826 

costs from $213,533 -- an increase of more than 250%.  Although rate cases cost money to 

prosecute, a properly managed utility would not incur such extraordinary costs for such small 

systems.  Further, as demonstrated in the People’s Initial Brief, the internal rate case expense the 

Utilities seek enable the Water Service Company to over-collect these firms by allocating costs 

in a test year, while using the same personnel to handle rate cases outside the test year and 

recovering costs for these same personnel’s costs.  A more prudent and reasonable approach to 

cost allocation when all costs are provided by a consolidated Water Services Company is to 

allocate costs to Utilities with the understanding that they all require regulatory work and that no 

extra employees are retained to handle rate cases. 

The People request that the Commission adopt the adjustment recommended by AG 

witness Brosch and shown on Table 4 of the People’s Initial Brief at page 5. 

2. The Commission Should Not Allow The Utilities To Charge 

Consumers For Cash Working Capital Costs Based On Unsupported 

Assumptions and An Outdated and Erroneous Model. 

Rather than directly address AG witness Michael Brosch’s recommendation that the 

Commission reject the Utilities’ requested cash working capital (“CWC”) allowance as not 

supported by a valid study or analysis, the Utilities and Staff misrepresent the People’s position.  

The question is not whether the Utilities should perform a costly lead-lag study to determine the 

proper cash working capital adjustments.  Rather, the issue is whether they should automatically 

receive a CWC allowance based the faulty 45-day method and in the presence of evidence that 
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such an allowance is necessary. The People simply assert that the burden of proof is on the 

Utilities to show why they should receive an additional revenue adjustment for CWC at all—and 

how much of an adjustment, if any, they deserve.   

The 45-day method of calculating CWC used by the Utilities is flawed, outdated, and 

inapplicable to utilities operating on such a small scale as the Utilities here.  Utilities bear the 

burden of proof to justify their costs, 220 ILCS 5/9-201, and the Commission should never 

increase rate base, and thereby increase rates, for CWC by default or based on an assumed cost.  

It certainly should not do so in a case such as this, in which these small monopoly Utilities are 

already asking for enormous rate base increases to be borne by very few consumers.  Adding a 

phantom CWC revenue “gift” on top of those massive increases simply adds insult to injury for 

consumers and unnecessarily increases the Utilities’ revenue, without basis.   

Contrary to the arguments of the Utilities and the Staff, the People do not recommend 

that the Utilities here should conduct a lead-lag study.
2
  AG witness Mr. Brosch testified that 

although a lead-lag study would effectively explain the Utilities’ CWC requirements, it would 

probably be cost-prohibitive for these small Utilities to conduct such a study.  AG Ex. 2.0 at 12.  

This does not mean, however, that the Utilities should then be allowed to boost their revenue 

requirements with additional profits based on the faulty and out-dated 45-day CWC method.  AG 

witness Mr. Brosch described the 45-day CWC formula as “based upon an incorrect general 

assumption that it takes the utility 45 days longer to collect its revenues than it can effectively 

delay paying its expenses.”  AG Ex. 1.0 at 18.  Although this may have been true with respect to 

the specific utility in the case in which a federal commission first adopted the method in 1929, it 

simply does not apply to modern utilities.  Id. 

                                                 
2
 “The lead-lag study preferred by the Attorney General would be cost-prohibitive based upon the speculative 

revenue savings it might generate versus the increased cost to rate case expense.”  Utilities Initial Br. At 8. 
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Mr. Brosch described the purpose of the CWC adjustment, and explained that a modern 

utility would only have a positive CWC amount based on a lag time between revenue and 

expenditures: 

if the utility paid its employees and vendors instantly on every day they provide 

labor, services and materials to the utility, causing there to be no delay in the 

outflow of cash to fund operating expenses. We know, however, that vendors and 

employees are not paid immediately at the end of each day. We also know that 

payroll taxes and income taxes are payable only after the pay periods and subject 

to statutory dates that yield considerable cash flow retention by the utility. 

 

AG Ex. 1.0 at 19.  Mr. Brosch further explained that most modern utilities actually have a 

negative CWC amount (meaning they receive revenues before they must pay their debts, in the 

aggregate), making the 45-day method—which is incapable of returning a negative amount, as it 

operates by simply dividing yearly expenses by eight (45/365 = 1/8)— even less reasonable.  AG 

Ex. 2.0 at 12.  He also noted that the 45-day method “has continued to be used and abused in the 

regulation of mostly small utilities.”  AG Ex 1.0 at 18.  Thus the Commission should adopt a 

presumption against awarding CWC to the Utilities, unless they satisfy their burden of proof by 

an analysis other than the erroneous 45-day method. 

Mr. Brosch did provide an alternative approach for the Utilities to determine their CWC 

amounts: the balance sheet method, which involves the comparison of a company’s current 

assets and liabilities, preferably done repeatedly over time. He applied data from the Utilities 

books to the balance sheet method at  AG Ex. 2.0 at 19-20 and determined that the Utilities do 

need investor funds for ongoing operations because their customers provide sufficient cash flow.    

Yet the Utilities rejected this method as well, noting that “[n]one of the Companies has a 

separate balance sheet since retained earnings are booked on the parent level.  In addition, 

intercompany exchange accounts would not allow for an accurate liability account by individual 

company.”  Utilities Initial Br. at 8.  The Commission should reject this attempt to avoid 



6 

 

providing a factual basis for a claimed CWC adjustment.  If the Utilities unnecessarily 

complicated and inefficient corporate structure prevents them from analyzing their CWC needs, 

the Commission should not presume such a cost, to the detriment of consumers.  If the Utilities 

do not meet their burden to demonstrate that they actually need a CWC allowance, the 

Commission should not allow a CWC cost in rates. 

Finally, the Utilities argue that the Commission has allowed use of the 45-day CWC 

method in past cases, but they fail to cite to any case in which a party challenged the use of the 

method, as the People do here.
3
  And even if the Commission had occasionally allowed use of 

the flawed 45-day method in the past for calculating CWC amounts, it should be especially 

vigilant in guarding against granting such a revenue “gift” to the tiny Utilities here.  In this case, 

unjustified CWC amounts would be piled on top of the huge rate base increases the Utilities have 

requested, creating an even greater burden to be borne by the Utilities’ very small groups of 

consumers.  Consumers should not be asked to provide a return on CWC in the absence of 

specific evidence supporting the need for investor-supplied capital to cover a real—as opposed to 

an assumed—revenue lag.  The People request that the Commission remove CWC from rate base 

and not charge ratepayers for these non-existent capital costs. 

B. The Commission Should Reduce The 9.43% ROE Accepted By The Utilities 

and Proposed by the Staff to 8.035% to Both Reflect The Average of the 

ROEs of the Water Utilities Included in the Staff Analyses and Reflect 

Deficient Management. 

 

As the People argued in their Initial Brief and as demonstrated in the Staff’s Initial Brief, 

the Staff recommended return on equity, or ROE, did not take into account specific factors 

                                                 
3
 Of the two cases they do cite, see Utilities Initial Br. at 7, the Attorney General was not a party to one, see Sundale 

Utilities, Inc., Ill. Commerce Comm’n Doc. 08-0549 (Apr. 22, 2009), and the other resulted in an order appointing a 

receiver, and ultimate sale of the utility to a non-regulated homeowner’s group.   See New Landing Utility, Inc., Ill. 

Commerce Comm’n Doc. 04-0610 (Jul. 19, 2005). 
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related to these Utilities, such as the size of the requested increases, rate shock, or the length of 

time since the last rate case.  People’s Initial Brief at 12, 16; Staff Initial Brief at 17-22.  The 

Staff’s analysis, accepted by the Utilities, leaves it to the Commission to make an adjustment to 

link management weaknesses to the ROE determined through the DCF and CAPM analyses.  Tr. 

at 287-288.
4
    Rather than adopt an ROE that might be appropriate for utilities that have been 

operated reasonably and at rates that have kept pace with their costs, the Commission should 

recognize the extraordinary burden these extraordinarily large increases will place on the public, 

and reduce the profit received by shareholders to reflect this management deficiency.  

Accordingly, the People request that the ROE be set at no more than 8.035% and that the 

weighted cost of capital be set at 7.30%, as indicated in the People’s Initial Brief at 16.  

 

C. The Commission Should Adopt a Phase-In Approach for the Utilities’ Huge 

Increases in Order to Ameliorate the Impact of Rate Shock on Consumers. 

1. The extreme size of the requested increases will shock consumers and 

place extraordinary burdens on them for essential water and sewer 

service. 

Staff and the Utilities essentially admit that the extraordinarily large increases in this 

docket will cause consumers to experience rate shock.  Staff witness Rukosuev described rate 

shock as follows: “Rate shock occurs when a customer purchasing a commodity, such as water, 

must pay a significantly higher amount for comparable service. While customers generally do 

not expect prices to remain unchanged forever, they also typically do not expect an abrupt and 

extreme change in prices that could cause them significant financial distress.”  Staff Ex. 5.0 at 

32.  Staff recognized that the “abrupt and extreme” increases in these cases up -- to 208% -- will 

                                                 
4
 Ms. Freetly testified as follows: Q: And then it would be up to the Commission to determine whether that should 

be modified to reflect other factors that might affect consumers or the company? 

A. That would be at the Commission's discretion, yes. 
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shock consumers, stating in its Initial Brief:  “The Companies’ customers may experience rate 

shock under either Staff’s or the Companies’ proposals in this proceeding.”  Staff Initial Br. at 

28. 

Further, neither the Staff and the Utilities disputes that the avoidance of rate shock is a 

well-established regulatory principle that has guided this Commission in determining appropriate 

utility rates.  See, e.g., Citizens Utils. Bd. v. Ill. Commerce Comm’n, 276 Ill. App. 3d 730, 738, 

658 N.E.2d 1194, 1201 (1st Dist. 1995); Camelot Utils., Inc. v. Ill. Commerce Comm’n, 51 Ill. 

App. 3d 5, 10, 365 N.E.2d 312, 315 (3d Dist. 1977).  Yet the Utilities’ Initial Brief does not even 

include the phrase “rate shock”; ironically, the closest the Utilities come to addressing the issue 

of rate impact on their customers is in noting that they think their rates will probably still be too 

low after the proposed increases go into effect.
5
 

Illinois law imposes certain duties on regulated utilities; the most essential duty is to offer 

rates that are “just and reasonable.”  220 ILCS 5/9-101 (2011).  The Illinois Supreme Court has 

held that “the fixing of ‘just and reasonable’ rates, involves a balancing of the investor and the 

consumer interests.”  Illinois Bell Telephone Co. v. Ill. Commerce Comm’n, 414 Ill. 275, 287 

(1953) (quoting the U.S. Supreme Court in Fed. Power Comm’n v. Hope Natural Gas Co., 320 

U.S. 591, 603 (1944)).  Indeed, consumers are entitled to rely on the regulatory compact, and 

may reasonably expect both that the rates will change gradually over time, and that the utility 

company will fulfill its obligation to assure that the gap between rates and costs does not become 

too excessive.  The Commission should not accept the shocking rate increases requested in this 

docket as reasonable, fair, or lawful in light of the utilities’ obligation to the public to only 

charge “just and reasonable” rates and to avoid rate shock. 

                                                 
5
 “To lessen the impact of the rate increase, the Companies agreed to the removal of a pro forma adjustment for 

expected inflation.  Hence, when these rates are scheduled to go into effect in May 2012, they will already be likely 

to under-recover costs.”  Utilities Initial Br. at 12 (emphasis added). 
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 Rather than ignoring the issue or arguing that rate shock will not occur, Staff simply 

argues that nothing can be done to prevent it, noting that “given the level of approved increases, 

the resulting high bill impacts cannot be ameliorated through traditional rate mitigation 

methods.”  Staff Initial Br. at 28.  In fact, even though Staff agrees with the People that “the 

increases are not small and economic conditions are difficult,” Staff maintains that “the 

Commission simply cannot deny a rate increase in its entirety because the resulting rates are 

deemed ‘too high’ by one or more parties.”  Id. at 28-29 (emphasis added).  Yet the People have 

never proposed denying the rate increase in its entirety, but rather have suggested approving a 

rate increase for each Utility to reflect its costs and managerial efficiency, implemented through 

a phase-in plan over time.  Such a plan would mitigate the effect of rate shock on consumers 

while allowing for a full, if delayed, recovery of the Utilities’ approved revenue requirement. 

Although the parties seem to agree that these enormous increases will cause consumers to 

experience rate shock, and that such an outcome is truly regrettable, Staff and the Utilities have 

failed to suggest a single idea to ameliorate that impact.  Staff explains that the reason 

“traditional rate mitigation methods” cannot work here is “because UI [the Utilities’ parent 

company] maintains a fractured corporate structure across many tiny systems, [so] UI does not 

have the requisite economies of scale to spread [the increases] across a larger customer base and 

result in lower rate increases.”  Staff Initial Br. at 28.  Staff essentially frames this issue as a win-

win proposition for the Utilities and a lose-lose proposition for consumers, with the Commission 

watching helplessly from the sidelines.  This approach is unfair to consumers and unreasonably 

limits the Commission’s authority to assure just and reasonable rates.  Moreover, it is based on 

an inaccurate view of how the Utilities are operated by their parent company, which uses a 
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nationwide Water Services Company to provide all of the employees and services for each of 

these small Utilities. Utilities Initial Brief at 12 ff; Staff Initial Brief at 28.  

The Commission has not been blind to the other large rate increases UI affiliated utilities 

have sought in recent months.  In a similar case, where increases of up to 250% were allowed, 

the Commission ordered rehearing to explore ways to alleviate rate shock because the record did 

not include any mitigation recommendations.  Order at 33  (November 8, 2011); Order granting 

rehearing (Dec. 21, 2011); see Bench Minutes, Dec. 21, 2011, ICC Docket 11-0059, 0141, 0142 

consolidated.  A final order is due in that case on May 16, 2012.  The Commission’s order in this 

docket is due on May 27, 2012.   Should the ALJ and the Commission seek alternative solutions 

to the phase-in plan proposed by AG witness Brosch, it may choose to order rehearing in this 

docket as well to direct that all the parties explore and propose potential options to mitigate the 

looming rate shock for consumers in a manner similar to what is being done in ICC Docket 11-

0059 consolidated.  See 220 ILCS 5/10-113(a) (“Anything in this Act to the contrary 

notwithstanding, the Commission may at any time, upon notice to the public utility affected and 

after opportunity to be heard as provided in the case of complaints, rescind, alter, or amend any 

… order or decision made by it.”).  In that event, however, imposition of the new rates should be 

stayed pending the consideration of rate mitigation. 

 

III. CONCLUSION 

 The People respectfully request that the Commission reduce the requested revenue 

increase for each of these utilities to remove excessive rate case expenses, to remove cash 

working capital from rate base, and to decrease the ROE to 8.035% and the weighted cost of 

capital to 7.30%.  Further, if the Commission enters a revenue requirement that will increase 

rates by more than $10 or 20% per month, the People request that the phase-in plan described by 
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AG witness Brosch be adopted to alleviate the rate shock that would be caused by the 

extraordinary resulting rate increases.       
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