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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   )   
On Its Own Motion   )   
      -v-  )   
Commonwealth Edison Company  )    
The Peoples Gas Light and Coke Company  )   
North Shore Gas Company  )  11-0689 
Ameren Illinois Company d/b/a Ameren  ) 
     Illinois   ) 
Northern Illinois Gas Company d/b/a Nicor  ) 
     Gas   ) 
  ) 
Standard Evaluation Methodology and   ) 
Criteria for On-Bill Financing Programs  )  

 

____________________________________________________________________ 
 

STAFF MOTION FOR ALJ DECISION ON START-UP DATES 
____________________________________________________________________ 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, file this 

Motion For ALJ Decision on Start-Up Dates (“Motion”). 

I. Introduction 

 Procedural Background. 

 On July 10, 2009, the Governor signed Public Act 96-0033, which, among other 

things, added Sections 16-111.7 and 19-140 (collectively, the “OBF laws”) to the Public 

Utilities Act ("Act"), requiring electric and gas utilities, respectively, serving more than 

100,000 customers on January 1, 2009, to create on bill financing programs (“OBF 

programs”) that “will allow utility customers to purchase cost-effective energy efficiency 

measures with no required initial upfront payment, and to pay the cost of those products 

and services over time on their utility bill.”  220 ILCS 5/16-111.7; 220 ILCS 5/19-140.   
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 In compliance with the requirements of the OBF laws, several workshops were 

convened, wherein participants discussed issues related to the OBF programs, 

including “program design, eligible energy efficiency measures, qualifications, financing, 

sample documents such as request for proposals, verification, and evaluation.”  Each of 

the six utilities (hereinafter, collectively, the “Utilities”)1 filed petitions outlining their 

proposed program plans, and the Commission entered orders approving the plans with 

some modifications in Docket Nos. 10-0090 (Peoples/North Shore), 10-0091 (ComEd), 

10-0095 (Ameren), and 10-0096 (Nicor) (collectively, the “OBF Orders”).  Additionally, 

the Commission’s OBF Orders concluded that:  

 Staff shall provide the Commission with an Order initiating a proceeding 
wherein all interested parties may file comments and replies regarding 
standard evaluation methodology and standard evaluation criteria to be 
utilized by evaluators, and also that:  

 Each utility will file notice of its appointment of its evaluator,  

 The evaluator will file its recommendation for a standard evaluation methodology 
and standard evaluation criteria,  

 The ALJ will develop an expedited schedule for comments and replies to 
the evaluators’ recommendations, and  

 Within six months of the appointment of the evaluator, the ALJ will file with 
the Commission a report detailing the comments and replies and a 
recommendation for the standardization of evaluation methodology and 
evaluation criteria.   

 

In compliance with the OBF Orders, Staff submitted a Staff Report to the 

Commission on October 7, 2011, recommending that:  (i) a docket be opened to 

consider standard evaluation criteria and methodology, along with other 

recommendations designed to promote efficiency; (ii) the utilities respond to a data 

                                                 
1
 The Utilities are: Commonwealth Edison Company (“ComEd”), The Peoples Gas Light and Coke 

Company and North Shore Gas Company (collectively, “Peoples/North Shore”), Ameren Illinois Company 

d/b/a Ameren Illinois (“Ameren”) and Northern Illinois Gas Company d/b/a Nicor Gas (“Nicor”). 
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request regarding program status; (iii) the proceeding be conducted in two phases to 

promote informal resolution to the extent possible; and (iv) the utilities submit a draft 

Request for Proposal (RFP) for the evaluator within 45 days after the issuance of the 

Commission’s initiating order.  The Commission, on October 19, 2011, issued an Order 

initiating this proceeding (the “Initiating Order”) in accordance with Staff’s 

recommendations. (Initiating Order, at 3-4). 

In October through December of 2011, the Utilities filed responses to the 

Commission-ordered data request.2  Two of the Utilities, namely Ameren and Nicor, 

responded that their programs were either not active or not currently operating.  Ameren 

responded that its program was not operating and added that the anticipated launch 

date of its Program was January, 2012.  See Ameren Supplemental Response filed on 

November 14, 2011.  Nicor responded that its program was effective on June 1, 2011 

but that due to the current low price of natural gas, no efficiency measures had been 

identified as eligible and its program was not active nor had any applications been 

received.  See Nicor Response filed on November 2, 2011.  Peoples/North Shore 

indicated that its program start date was October 3, 2011 but that no applications were 

pending, withdrawn or declined as of October 26, 2011.  See Peoples/North Shore 

Response filed on October 26, 2011.  ComEd responded that its program commenced 

on June 20, 2011 and was operational.  ComEd also provided information as to number 

of applications funded, approved, pending, declined and withdrawn.  See ComEd 

Response filed on December 9, 2011.  

                                                 
2
 ComEd supplemented its response on February 17, 2012 to include additional measures related to an 

amendment to the Electric OBF law. 
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On December 9, 2011, the Utilities filed, for consideration by the parties, a draft 

RFP (dated November 30, 2011) in this docket.  The November 30th Draft RFP 

included in Section 2.1 therein the following paragraphs:  

As per the Act, the evaluation shall be conducted after three years of the 
Program’s operation and the evaluation report must be completed by the 
Program’s fourth anniversary. Program operations shall be deemed to 
have started June 30, 2011 for all Utilities. 
There are important differences between each Utility’s OBF Program, e.g., 
on Eligible Measures.  Acknowledging these, the evaluation report will still 
be singular, that is, one report covering the OBF Program for all utilities 
and with a section covering the specifics of each Utility Program.  If a 
Utility has fully subscribed its financing capacity early, it may use 
information provided in the internal interim evaluation reviews to inform 
and justify decisions concerning the Program’s future operations and/or 
possible expansion.    
 
November 30th Draft RFP at 6 (Emphasis added). 
 
 
Statutory Interpretation Issue. 
 
In workshops and informal comments, Staff raised a concern regarding the 

above language in the draft RFP and, in particular, the italicized language, and the 

parties discussed this section of the draft RFP and the various views of the appropriate 

implementation of the OBF laws in light of the actual implementation dates of each OBF 

program.   

Staff’s concern was that the differing program start dates were not contemplated 

by the OBF laws and, consequently, if the OBF programs were all deemed to start on 

June 1, 2010, even if in reality some OBF programs started subsequent to that date 

(and some may never be operational, or may not be operational until much later), the 

evaluation report would not have three full years of data for each of the Utilities, as 

appeared to be contemplated by the OBF laws.  In addition, ratepayers would be paying 
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for the set up of OBF programs without in some instances getting the full benefit of three 

years of operational programs, and perhaps in one or two instances, without getting the 

benefit of an operational program at all.   

Section (g) of each of the OBF laws provides the following procedure for the 

evaluation of the OBF programs: 

(g) An independent evaluation of a program shall be conducted after 3 
years of the program's operation. The electric utility shall retain an 
independent evaluator who shall evaluate the effects of the measures 
installed under the program and the overall operation of the program, 
including but not limited to customer eligibility criteria and whether the 
payment obligation for permanent electric energy efficiency measures that 
will continue to provide benefits of energy savings should attach to the 
meter location. As part of the evaluation process, the evaluator shall also 
solicit feedback from participants and interested stakeholders. The 
evaluator shall issue a report to the Commission on its findings no 
later than 4 years after the date on which the program commenced, 
and the Commission shall issue a report to the Governor and General 
Assembly including a summary of the information described in this Section 
as well as its recommendations as to whether the program should be 
discontinued, continued with modification or modifications or continued 
without modification, provided that any recommended modifications shall 
only apply prospectively and to measures not yet installed or financed. 
220 ILCS 5/16-111.7(g) (Emphasis added)3 

According to Staff, the above language, if interpreted strictly, requires 3 years of 

program operation before the independent evaluation shall be conducted.  It also 

                                                 
3
 The gas OBF Law has similar language: (g) An independent evaluation of a program shall be conducted 

after 3 years of the program's operation. The gas utility shall retain an independent evaluator who shall 
evaluate the effects of the measures installed under the program and the overall operation of the 
program, including, but not limited to, customer eligibility criteria and whether the payment obligation for 
permanent gas energy efficiency measures that will continue to provide benefits of energy savings should 
attach to the meter location. As part of the evaluation process, the evaluator shall also solicit feedback 
from participants and interested stakeholders. The evaluator shall issue a report to the Commission 
on its findings no later than 4 years after the date on which the program commenced, and the 
Commission shall issue a report to the Governor and General Assembly including a summary of the 
information described in this Section as well as its recommendations as to whether the program should 
be discontinued, continued with modification or modifications or continued without modification, provided 
that any recommended modifications shall only apply prospectively and to measures not yet installed or 
financed. 220 ILCS 5/19-140 (g) (Emphasis added). 
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requires an evaluation report to be issued no later than 4 years after the 

commencement date of the program.  The word “program” in both of the pertinent 

sentences of the statute is singular, which certainly admits of the possibility of separate 

reports for each electric utility.  Also, since there are separate, albeit similar, statutory 

provisions for gas and electric utilities, separate reports could be filed for each gas and 

electric utility OBF program under the same strict statutory interpretation.  Separate 

reporting could permit each Utility to be evaluated on a full 3 years worth of program 

operations with reports being filed serially after each OBF program’s third anniversary of 

operation but in each case prior to the fourth anniversary date after each Program 

commenced.   

Notwithstanding this strict statutory interpretation, Staff remains cognizant of the 

fact that each of the OBF statutes contemplated similar (if not explicitly concurrent) 

workshop and program submittal timeframes (see, sections b and c of the OBF laws) so 

despite the use of the singular form of the word “program,” it is certainly possible that 

the General Assembly contemplated receiving all OBF program reports from the 

Commission at or around the same time.  Similarly, because the General Assembly was 

to consider recommended modifications to the OBF laws, it seems unlikely that long 

time lags in reporting to the General Assembly were contemplated.  Finally, from a 

pragmatic perspective, if the evaluator is required to file separate reports over some 

significant time frame due to delays in commencement of certain OBF programs, 

evaluation costs would likely be significantly higher. 

Because ultimately the Commission is the entity responsible for the report to the 

General Assembly regarding the success of the OBF programs, Staff believed that it 
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was the Commission’s decision as to how the program commencement date 

discrepancies should be handled.  Consequently, Section 2.1 of the final draft RFP 

which was filed on March 1, 2012 by the Utilities, was revised to delete the language 

italicized above in the November 30th Draft RFP which deemed the commencement 

date of each program to be June 1, 2011, regardless of the actual commencement date.  

The final draft RFP language continued to indicate a preference for a singular 

evaluation report but acknowledged, to some extent, that singularity might not be 

possible.  In reviewing these revisions, the parties understood that formal filings 

regarding the final draft RFP were scheduled for March 15 and that Staff intended to 

bring this issue before the Commission by a motion filed in the docket.  The pertinent 

language in the final draft RFP filed on March 1, 2012 is as follows: 

As per the Act, the evaluation shall be conducted after three years of the 
Programs’ commencement and the evaluation report must be completed 
by the Programs’ fourth anniversary of operation.   
 
There are important differences between each Utility’s OBF Program, e.g., 
on Eligible Measures.  Acknowledging these, to the extent possible in light 
of the differences in commencement and operation of the Programs, the 
evaluation report will still be singular, that is, one report covering the OBF 
Program for all utilities and with a section covering the specifics of each 
Utility Program. 
 
Final Draft RFP at 6.  

 
 
 Options. 
 

To address the above concerns, Staff brings this Motion for ALJ decision.  In 

Staff’s view, the Commission has two main options.   

First, the Commission could deem the commencement date of each program to 

be June 1, 2011 regardless of the actual commencement dates of OBF program 
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operation.  This option has the advantages of providing the Commission with one 

evaluation report of the OBF programs of all of the Utilities, keeping the evaluation costs 

relatively low and expediting information regarding the OBF programs to the General 

Assembly.  One of the disadvantages of this approach is that ratepayers may never get 

the full 3 years of program operation intended by the statute (unless required explicitly 

by the Commission) even though ratepayers paid administrative and start up costs of all 

of the programs.  An additional disadvantage of this approach is that the Commission 

will have limited data upon which to base its recommendations to the General Assembly 

if some Utilities commence their programs late or are unable to get their programs 

operational.   

Option one could be enhanced by requiring each of the Utilities to provide at 

least three full years of operations of its OBF program regardless of the Commission’s 

commencement date interpretation or the completion of its OBF program evaluation.  

This requirement would eliminate the negative consequences of ratepayers paying for 

the start up of an OBF program that would be shorter than three years in duration.  Staff 

notes, however, that in some cases one or more of the Utilities believe that the OBF 

programs cannot commence in the current rate environment unless the Commission 

provides a more liberal interpretation of the measures approved in the applicable OBF 

order or of the existing OBF laws.  In those instances, the Commission may need to 

provide such relief to make it possible for the Utility to develop its OBF program.  Staff 

raises this issue but does not argue the merits of such a claim; instead, Staff leaves it to 

the individual Utility to state its case and request what it might need from the 

Commission in order to begin an operational or active OBF program.  
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Second, the Commission could strictly interpret the statute and require the 

evaluator to submit serial evaluation reports as each Utility completes 3 full years of 

OBF program operation.  The advantage of this option is that the statute is interpreted 

conservatively and each evaluation report and the Commission’s subsequent report to 

the General Assembly contain a full 3 years of data for each utility.  A further advantage 

is that ratepayers receive their money’s worth in that each Utility provides 3 full years of 

program operations.  The disadvantages are that evaluation costs would be higher; 

some evaluation reports might be significantly delayed; and the Commission may also 

have to submit serial reports to the General Assembly or wait a significant amount of 

time in order to send one report to the General Assembly.  It is also unclear to Staff 

whether such a possibility was contemplated by the General Assembly or whether serial 

reports would hamper the General Assembly in modifying or repealing the OBF laws, to 

the extent it deems such action necessary after reviewing the Commission’s 

recommendations.  In addition, this option does not necessarily eliminate the need for a 

more liberal interpretation by the Commission of the OBF laws to make it possible for 

some Utilities to develop its OBF program. 

 

Staff recommendation. 
 

Staff seeks to protect ratepayers from unnecessary or wasteful expenditures.  

Option two’s strict interpretation of the OBF laws, coupled with the staggered start dates 

of the Utilities’ OBF programs, will necessitate multiple and serial evaluation reports that 

may ultimately prove to be unwieldy and untimely for the General Assembly to consider 

appropriate revisions to the OBF laws.  Option one’s approach is more pragmatic and if 
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coupled with the requirement that each OBF Program be fully operational for 3 full 

years, the impact of Option one’s main drawback ( i.e., that ratepayers are burdened 

with start up expenses for OBF programs that may not be fully operational for three 

years) is diminished or eliminated.  Consequently, Staff favors Option 1 with the 

requirement that each OBF Program be fully operational for 3 full years.   

Staff also recommends that the evaluator address failures or difficulties any of 

the Utilities had in commencing its OBF program in a timely manner or in maintaining 

fully operational OBF programs during the period prior to the General Assembly’s 

review.  From Staff’s perspective, this information would be beneficial to both the 

Commission and the General Assembly in determining what changes to the OBF laws 

might need to be made.  In addition, Staff reserves the right to comment on any 

changes to approved OBF programs that one or more of the Utilities may suggest are 

desirable or necessary to satisfy Option One’s additional requirement or any alternative 

decision.   

 
 

II. Conclusion 
 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that the ALJ grant Staff’s Motion by determining the appropriate interpretation 

of the OBF laws in connection with the commencement date of the OBF programs and 

ordering that the RFP be modified accordingly. 
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Respectfully submitted, 

      ____________________________ 

             
      JESSICA L. CARDONI 
      NORA A. NAUGHTON 

Illinois Commerce Commission 
      Office of General Counsel 
      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
March 7, 2012    Counsel for the Staff of the  
      Illinois Commerce Commission 
 
 
 
 


