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COMMONWEALTH EDISON COMPANY’S RESPONSE TO MOTIONS TO STRIKE 
THE SURREBUTTAL TESTIMONY OF THE HON. CHARLES E. BOX 

 On March 2, 2012, Commonwealth Edison Company (“ComEd”) filed just 100 lines of 

surrebuttal testimony of former Chairman Charles E. Box opining that good ratemaking policy 

should allow ComEd to recover its pension asset funding costs.  Box Sur., ComEd Ex. 24.0.  His 

testimony is concise and straightforward.  Based on his vantage point as a former regulator – a 

perspective not shared by any other witness on the subject – he testifies that the recovery of the 

costs of pension contributions is good ratemaking policy and consistent with the policy of past 

ComEd rate case orders as well as the protocols of the new formula rate structure.  Id.  That 

testimony is in direct response to Illinois Commerce Commission Staff (“Staff”) witness Theresa 

Ebrey’s claim in rebuttal testimony that ComEd had “not address[ed] the ratemaking theory 

behind [her] proposal.”1  Chairman Box’s testimony is not cumulative, a legal opinion, or 

participation as a litigant or attorney in a docket in which he also acted as a Commissioner.  It is 

a concise and direct answer to Ms. Ebrey’s claim, and one that will be valuable to the Illinois 

Commerce Commission (“Commission”).  The extreme response notwithstanding, there is no 

basis to strike any portion of his testimony.   

  

                                                            
1 Ebrey Reb., Staff Ex. 13.0, 13:319. 
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FACTUAL BACKGROUND 

In her direct testimony, Ms. Ebrey proposed to disallow ComEd’s pension asset funding 

costs based on her erroneous interpretations of various accounting standards.  Ebrey Dir., Staff 

Ex. 1.0, 7:126-29.  After ComEd appropriately submitted the rebuttal testimony of William P. 

Graf of Deloitte & Touche LLP to correct Ms. Ebrey’s misapplication of accounting standards 

and confirm the correctness of ComEd’s accounting entries, Ms. Ebrey conceded in her rebuttal 

testimony that she took no issue with the pension accounting entries and otherwise ignored her 

earlier erroneous interpretations of accounting standards.  Ebrey Reb., Staff Ex. 13.0, 13:316-17.  

She then asserted (for the first time) a ratemaking policy basis for her proposed disallowance and 

tried to dismiss Mr. Graf’s testimony on the grounds that he failed to address this “ratemaking 

theory….”  Id. at 13:317-19.  ComEd, therefore, engaged a ratemaking policy expert, Hon. 

Charles E. Box, former Chairman of the Illinois Commerce Commission, to offer his opinion on 

this specific regulatory policy issue.  There is no doubt – in Staff’s own words – that 

“Chairman’s (sic) Box’s opinions regarding regulatory policy would be useful to the 

Commission.”  Staff of the Illinois Commerce Commission Motion to Strike the Surrebuttal 

Testimony of the Hon. Charles E. Box (“Staff Motion”) at 3, ¶ 5. 

Three motions filed on March 5, 2012 by Commission Staff, the People of the State of 

Illinois (the “AG”), and the Citizens Utility Board (“CUB”), however, seek to keep those 

opinions from the Commission and, moreover, invite the Administrative Law Judges (“ALJs”) to 

commit error.2  In short, nothing is wrong with how Chairman Box’s opinions have been offered, 

                                                            
2  Staff makes three arguments in support of its Motion to Strike.  First, Staff argues that the testimony is cumulative 
to that of ComEd witness Ms. Houtsma.  Staff Motion at 3, ¶¶ 6-8.  Second, Staff argues that the testimony does not 
respond to any new positions or statements that Ms. Ebrey raised in her rebuttal testimony.  Staff Motion at 5, ¶ 9.  
Third, Staff argues that eight lines of the testimony are improper because the answer offers a statutory construction, 
which is a matter of law.  Staff Motion at 5-8, ¶¶ 10-15.  CUB moves to strike lines 74-98 of Chairman Box’s 
testimony on the sole basis that the opinions expressed are legal opinions.  The Citizens Utility Board’s Motion to 
Strike a Portion of the Pre-Filed Surrebuttal Testimony of Charles E. Box (“CUB Motion”) at 1-3.  Finally, the AG 
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and there is nothing improper in his expressing them now, as an expert in this case.  As for the 

issue of timing, that is one of Staff’s own creation.  This is the only opportunity that ComEd has 

to respond to Ms. Ebrey’s claim; ComEd cannot be denied that right.    

ARGUMENT 

I. Chairman Box’s Testimony Regarding Prior Rate Cases Does Not Violate Section 
2-103 of the Act.  (AG) 

 Only the AG alleges that permitting Chairman Box to testify regarding the Commission’s 

treatment of pension asset funding expense in the years that he served as Chairman of the 

Commission violates Section 2-103 of the Act, which is based on a misreading of the statute 

contrary to its plain language.  This argument can be dealt with summarily because the language 

of Section 2-103 of the Act makes clear that no violation has occurred: 

No former member of the Commission or person formerly employed by the 
Commission may represent any person before the Commission in any capacity 
with respect to any particular Commission proceeding in which he participated 
personally and substantially as a member or employee of the Commission. 

220 ILCS 5/2-103(a).   

First, Chairman Box is not “representing” ComEd in this proceeding; he is simply 

appearing as a witness on behalf of ComEd.  A witness is not commonly understood to be 

“representing” a party.  Indeed, Black’s Law Dictionary defines “representation” (and the verb 

“represent”) to mean, inter alia, “[t]he act or an instance of standing for or acting on behalf of 

another, esp. by a lawyer on behalf of a client.”  Black’s Law Dictionary 1416 (9th ed. 2009) 

(emphasis added).  The language of the statute also clearly provides that a former Commissioner 

may not provide such representation “with respect to any particular Commission proceeding in 

                                                                                                                                                                                                
reiterates the arguments made by Staff and adds that the testimony of Chairman Box violates Section 2-103 of the 
Public Utilities Act (the “Act”).  People of the State of Illinois’ Motion to Strike the Testimony of ComEd Witness 
Charles Box (“AG Motion”) at 2-5, ¶¶ 2-4.  Several of the bases to strike are similar or the same and, accordingly, 
are dealt with together in this response. 
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which he participated personally and substantially as a member….”  220 ILCS 5/2-103(a) 

(emphasis added).  While this would preclude Chairman Box from undertaking representation of 

ComEd with regard to either the 2005 or 2007 rate cases (which were considered during his 

tenure with the Commission), it does not preclude his involvement in this Commission 

proceeding.  Chairman Box has not presided over or participated in any way in this Commission 

proceeding, a proceeding filed nearly two years after he left the Commission.3  In any event, the 

point of Chairman Box’s testimony is to analyze how ratemaking policy has evolved over time, 

some of which time occurred during his tenure at the Commission.  The AG’s argument is 

without merit, and its suggestion of impropriety should be wholly rejected.   

II. Chairman Box’s Testimony Is in Direct Response to Rebuttal Testimony Filed by 
Staff on February 24, 2012.  (Staff/AG) 

 Perhaps the most remarkable position taken in Staff’s Motion to Strike is that “Chairman 

Box’s testimony does not respond to new positions or statements that Ms. Ebrey raised in her 

rebuttal testimony.”  Staff Motion at 5, ¶ 9 (emphasis added).  Chairman Box could not be more 

clear in his testimony that this is not the case:  

The purpose of my testimony is to respond to the rebuttal testimony of Staff 
witness Theresa Ebrey.  Specifically, I am addressing the statement that Ms. 
Ebrey makes in her rebuttal testimony regarding the “ratemaking theory” behind 
her proposal to remove pension asset funding costs in their entirety from 
ComEd’s revenue requirement.   

                                                            
3 It should be noted that during the first two years after Chairman Box left the Commission, a more rigid standard 
applied that prohibited him from appearing in connection with any Commission proceeding.  220 ILCS 5/2-103(b).  
That subsection’s use of the term “appear” (rather than represent) and “any Commission proceeding” assumes a far 
broader prohibition than the provision that applies here, which permits Chairman Box to appear as a witness in this 
proceeding.  220 ILCS 5/2-103(a).  Although it has been over two years since Chairman Box’s departure from the 
Commission, the AG wants to rewrite the statute to continue to apply the more rigid prohibition of Section 2-103(b) 
here.  Id.  
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Box Sur., ComEd Ex. 24.0, 1:19-2:22 (emphasis added).  The genesis of Chairman Box’s 

testimony was a statement made by Ms. Ebrey in which she addressed the accounting treatment 

that ComEd uses for its pension plan and the testimony of ComEd witness Mr. Graf.  While Ms. 

Ebrey has conceded that she takes no issue with ComEd’s pension accounting (as opined upon 

by Mr. Graf) and otherwise ignored her prior misapplication of accounting standards, her rebuttal 

testimony asserts that “[Graf] does not address the ratemaking theory behind my proposal in his 

testimony.”  Ebrey Reb., Staff Ex. 13.0, 13:317-19.  This testimony, filed on February 24, 2012, 

clearly presented a new argument requiring a response from ComEd in surrebuttal testimony.       

 Ms. Ebrey’s rebuttal holds up her new ratemaking theory and claims that the record in 

this case is incomplete – or at least that ComEd’s case is incomplete – because this argument has 

not been addressed.  Id.  Staff should not be permitted to take the position that its theory has not 

been addressed and then promptly move to strike responsive testimony.4  Resolving this timing 

issue in ComEd’s favor should then lead the Commission to allow the testimony to stand in light 

of Staff’s remark that “[p]roperly and timely offered, Chairman’s Box’s opinions regarding 

regulatory policy would be useful to the Commission.”  Staff Motion at 3, ¶ 5.   

III. Chairman Box’s Testimony Is Not Cumulative or Unduly Repetitious.  (Staff/AG)  

Staff and the AG argue that Chairman Box’s surrebuttal testimony is cumulative and 

unduly repetitious.  Staff Motion at 3, ¶¶ 6-8; AG Motion at 3-4, ¶¶ 5-6.  Chairman Box’s 

surrebuttal testimony is not cumulative because his position as to the recovery of pension asset 

costs comes from his unique vantage point as a former Chairman of the Commission who, as 

                                                            
4 Staff contends that it has been prejudiced because it has no opportunity to respond to Chairman Box’s testimony.  
Staff Motion at 5, ¶ 9.  As with essentially every rate case, the party with the burden of proof (ComEd) gets the last 
word in pre-filed testimony (i.e., surrebuttal).  Moreover, Ms. Ebrey has had a full opportunity to make her 
“ratemaking policy” argument on rebuttal, and Mr. Box’s response is concise.  Additionally, Staff has already 
indicated that it intends to cross-examine Chairman Box for 45 minutes at the hearing.  This should be more than 
adequate to question Chairman Box on his 100 lines of surrebuttal testimony. 
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such, dealt with the policy issues surrounding pension cost recovery in two major rate cases.  On 

pages 3-4 of its motion, Staff states that Chairman Box’s testimony is “identical” to the 

testimony of ComEd witness Ms. Houtsma.  Staff Motion at 3-4, ¶ 6.  In fact, the only 

“identical” portion of the testimony cited is the excerpt from the 2005 Order on Rehearing which 

states, “Accordingly, the Commission approves cost recovery of the Pension Asset under 

Alternative 3 that ComEd proposed on rehearing.”  See Commonwealth Edison Co., ICC Docket 

No. 05-0597, Order on Rehearing (Dec. 20, 2006) at 28 (emphasis added).  Both Ms. Houtsma 

and Chairman Box include this provision in their testimony because it is squarely at odds with 

Ms. Ebrey’s erroneous position that the Commission has not recently determined that ComEd 

had a pension asset.   

In her rebuttal testimony, Ms. Ebrey states that the “ratemaking theory behind [her] 

proposal” to disallow pension asset funding costs had not been addressed by Mr. Graf.  Ebrey 

Reb., Staff Ex. 13.0, 13:317-19.  Ms. Ebrey clearly does not believe that Ms. Houtsma has 

provided a response on ratemaking theory grounds (which appears to be the position Staff now 

takes).  It is disingenuous for Staff to suggest that one witness has failed to address an argument 

and then move to strike the testimony that ComEd proffers to fill such void.  

In short, simply because two witnesses concur on an issue does not make their testimony 

cumulative or unduly repetitive.  Chairman Box’s surrebuttal testimony proceeds from a vantage 

point very different from that of Ms. Houtsma’s and, in any case, his brief testimony cannot be 

said to be “unduly” cumulative or repetitive.  ComEd is entitled to have a full opportunity to 

make its case and to present evidence on issues relevant to the Commission’s determinations.  

The Commission cannot make the best decisions absent a complete record with information that 
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everyone, even Staff, acknowledges “would be useful to the Commission.”  Staff Motion at 3, ¶ 

5. 

IV. Chairman Box’s Testimony Does Not Offer a Statutory Construction or Offer an 
Expert Legal Opinion.  (Staff/AG/CUB)  

Staff, the AG, and CUB next contend that one or two of Chairman Box’s answers in his 

testimony offer a statutory construction and impinge on the exclusive province of courts and 

tribunals.  Staff Motion at 5-8, ¶¶ 10-15; AG Motion at 4-5, ¶ 7; CUB Motion at 1-3.  Yet, the 

three movants cannot seem to agree as to what portions of Chairman Box’s testimony constitute 

such offensive testimony.  Staff and the AG argue that only lines 91-98 of his testimony should 

be stricken, while CUB takes a more expansive view of the offense and argues that lines 74-98 

should be stricken.5  In fact, the testimony proffered by Chairman Box does not offer a legal 

opinion at all.  Rather, it attempts to reconcile the actions of the Commission and the statutory 

language with the very important issue addressed by Chairman Box’s testimony – good 

ratemaking policy.6 

ComEd takes the position that the term “pension assets,” as used in Section 16-

108.5(c)(4)(D), of the Act is unambiguous.  Staff, however, appears to imply that it means 

something other than what clear accounting rules say.  To the extent the Commission is asked to 

interpret an ambiguous statutory term, it is important that the Commission understand the 

regulatory context in which the law was passed.  Chairman Box is uniquely positioned to provide 
                                                            
5 With regard to lines 74-90, Chairman Box simply follows up on his testimony regarding what is good ratemaking 
policy and whether Commission orders have adhered to that policy.  Box Sur., ComEd Ex. 24.0, 4:74-5:98.  
Notably, Ms. Ebrey spends pages of her rebuttal testimony doing the same.  Ebrey Reb., Staff Ex. 13.0, 6:104-
11:266. 
6 Chairman Box’s testimony stands in stark contrast to the testimony offered by CUB witness, Scott Hempling, 
which was stricken by the Commission in this docket.  Whereas Mr. Hempling testified about his disagreements 
with the law, about proceedings and requirements contrary to the law, and about his own views of what the words of 
the law meant, Chairman Box’s testimony addresses the very narrow, critical issue of good ratemaking policy and 
whether that comports with ComEd’s view of Section 16-108.5(c)(4)(D) of the Act.  He does not testify as to what 
that statute means. 
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background to illuminate the meaning to be given to the term “pension assets” in the statute (if 

any ambiguity exists).  The statute was not enacted in a vacuum, but rather in light of the 

preceding three Commission rate case orders spanning a period of just over five years.  Chairman 

Box presided over the Commission when the first two of those seminal orders was issued.  He 

now testifies to the policy considerations behind the Commission decisions and points out that 

they are sound and well-considered by the Commission.  In light of those factors, it would be 

inconceivable that the General Assembly would enact a statute that was intended to overturn 

those rulings, and it must be presumed that the legislature did not do so.   

Finally, CUB argues that “[t]he testimony does not offer any new facts for the 

Commission’s consideration on whether or not ComEd’s treatment of pension asset funding is 

prudent or reasonable.”  CUB Motion at 3.  The issue of whether pension funding was reasonable 

and prudent appears to be uncontested in this docket.  CUB’s statement demonstrates a 

fundamental misunderstanding of the issue at stake here.   

CONCLUSION 

WHEREFORE, Commonwealth Edison Company respectfully requests that the Staff of 

the Illinois Commerce Commission, the People of the State of Illinois, and the Citizens Utility 

Board’s Motions to Strike (in whole or in part) the Surrebuttal Testimony of Hon. Charles E. 

Box be DENIED.  
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