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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
MOTION TO STRIKE THE SURREBUTTAL TESTIMONY OF  

THE HON. CHARLES E. BOX 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Sections 200.190 and 200.680 of the 

Commission’s Rules of Practice, 83 Ill. Adm. Code 200.190 and 200.680, and the 

Administrative Law Judges’ Notice of Schedule on November 30, 2011, hereby moves 

to strike the surrebuttal testimony of the Honorable Charles E. Box (ComEd Ex. 24.0 

and 24.1) filed on behalf of Commonwealth Edison Company (“ComEd”), or, in the 

alternative, portions of Exhibit 24.0.  In support of this motion, Staff states as follows: 

1. On March 2, 2012, pursuant to the procedural schedule established in this 

docket, ComEd filed the surrebuttal testimony of former Illinois Commerce Commission 

Chairman Charles E. Box. ComEd Ex. 24.0.  As set forth in the background section of 

his testimony, Chairman Box is an attorney currently engaged in providing regulatory 

consulting services to utility companies and strategic planning and advice to 
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governmental bodies and development corporations. Id., p. 1.  Chairman Box is an 

Illinois attorney-at-law.  In addition, from January 2006 to January 2010, Chairman Box 

served as the Chairman of the Commission. 

2. The stated purpose of Chairman Box’s testimony is to respond to the Rebuttal 

testimony of Staff witness Theresa Ebrey (Staff Ex. 13.0, 13:319). In particular 

Chairman Box addresses Ms. Ebrey’s “proposal to remove pension funding costs in 

their entirety from ComEd’s revenue requirement.” ComEd Ex. 24.0, pp. 1-2, lines 18-

23. 3. In  her Rebuttal Testimony, Ms. Ebrey proposed an adjustment to remove from 

the Company’s proposed revenue requirement the amount the Company identifies as 

pension asset funding costs. Staff Ex. 13.0, p. 4.  Ms. Ebrey testified in part that the 

Commission has not accepted ComEd’s requests for recovery of a pension asset in the 

most recent ComEd rate cases (Docket Nos. 05-0597, 07-0566 and 10-0467). Id., p. 5. 

3. Ms. Ebrey also testified as to how the Commission addressed the issue of 

pension asset treatment in other ratemaking cases.  Ms. Ebrey discussed recent rate 

cases involving the Peoples Gas Light and Coke Company and North Shore Gas 

Company  (“Peoples/North Shore”) (Docket Nos. 11-0280/0281; 09-0166/0167 and 07-

0241/0242.  For Peoples/North Shore, Ms. Ebrey explained that the Commission found 

that pension balances should not be recognized in the determination of rate base. Id., p. 

10.  Ms. Ebrey also addressed rate cases involving Northern Illinois Gas Company d/b/a 

Nicor Gas (“Nicor”) (Docket Nos. 95-0219 and 04-0779).  Ms Ebrey explained that in the 

Nicor cases the Commission concluded the pension asset should be eliminated from 

rate base. Id., p. 13. 
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4. Finally, Ms. Ebrey concluded that, while she is not an attorney, since the 

Commission considered the issue of what a pension asset is in ComEd’s three most 

recent rate cases, nothing has been provided in this docket that would support a 

departure from prior Commission decisions that there is no pension asset for the 

Company. Id., p. 13. 

5. As an initial matter, Staff notes that it would normally be strongly disinclined to 

seek the relief it seeks here. Chairman Box is an experienced lawyer, respected for 

long-time public service and regulatory acumen. Properly and timely offered, 

Chairman’s Box’s opinions regarding regulatory policy would be useful to the 

Commission.  Here, however, ComEd has not offered them properly or in a timely 

manner. 

6. Chairman Box’s surrebuttal testimony is cumulative evidence and should be 

stricken in its entirety.  ComEd witness Houtsma addressed Ms. Ebrey’s arguments 

regarding pension asset in rebuttal testimony:  ComEd Ex. 12.0, pp. 4-14, and in 

surrebuttal testimony:  ComEd Ex. 21.0, pp. 4-12.  Chairman Box’s comments regarding 

previous ComEd Orders are identical to Ms. Houtsma’s and offer nothing new to the 

discussion.   

Q. How is Ms. Ebrey’s position a departure from past Commission 
orders? 
A. Ms. Ebrey incorrectly claims that the Commission has not approved 
cost recovery of ComEd’s pension asset when, in fact, the Commission 
has consistently allowed ComEd to recover the costs of funding its 
pension asset. In the 2005 rate case, Ms. Ebrey raised these same 
arguments when I was Chairman, and the Commission rejected them in 
no uncertain terms in its Order on Rehearing and approved cost recovery 
on the pension  asset. See Commonwealth Edison Co., ICC Docket No. 
05-0597, Order on Rehearing  (Dec. 20, 2006) at 28 (“Accordingly, the 
Commission approves cost recovery of the  Pension Asset under 
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Alternative 3 that ComEd proposed on rehearing.”) (emphasis added).  
ComEd Ex. 24.0, p. 4. 

 

Q. Ms. Ebrey states that in Docket No. 05-0597, the Commission agreed 
with Staff that  ComEd did not have a pension asset, made no contrary 
finding in its Order on Rehearing, and has not deemed ComEd to have a 
pension asset in any subsequent delivery rate case. Is this a correct 
characterization? 
 
A. No. While the Commission’s original order in Docket 05-0597 accepted Staff’s 
position  that ComEd did not have a pension asset and allowed no return in that 
proceeding, that is  irrelevant in light of the Order on Rehearing which reached 
an entirely different  conclusion. The plain language of the Commission’s Order 
on Rehearing in Docket No.  05-0597 contradicts Ms. Ebrey’s claim that the 
rehearing order did not make a finding of  a pension asset. That order states: 
“[T]he Commission approves cost recovery of the  Pension Asset under 
Alternative 3 that ComEd proposed on rehearing.” Commonwealth  Edison Co., 
ICC Docket No. 05-0597, Order on Rehearing (Dec. 20, 2006) at 28  (emphasis 
added). ComEd Ex. 21.0, p. 4. 

 

7. The argument used in both Ms. Houtsma’s surrebuttal and Chairman Box’s 

surrebuttal is essentially the same.  Chairman Box is not proffering any new argument 

on the matter, merely restating ComEd’s existing arguments against Ms. Ebrey’s 

recommendations. 

8. The Commission has a long-standing policy, embodied in its Rules of Practice, to 

reject evidence that is unduly repetitious.  Section 200.610 of the Illinois Administrative 

Code states that: “In all proceedings subject to this Part, … unduly repetitious evidence 

shall be excluded.” See Ill. Adm. Code Rule 200.610(a); see also 5 ILCS 100/10-40 

(Illinois Administrative Procedure Act contains an identical provision).  Furthermore, the 

Commission should disallow cumulative evidence, as ratepayers may have to pay for 

the costs of expert witness testimony filed in rate cases pursuant to Illinois statute.  

Here, ComEd is attempting to bolster its arguments with duplicative testimony.  

Therefore, such testimony should be stricken.     
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9. Even if the Commission does not find that Chairman Box’s surrebuttal is 

cumulative, it should be stricken because it constitutes improper surrebuttal testimony.  

Chairman Box’s testimony does not respond to new positions or statements that Ms. 

Ebrey raised in her rebuttal testimony.  Ms. Ebrey does not bring up new arguments in 

her rebuttal that Chairman Box is responding to.  Chairman Box takes issue with Ms. 

Ebrey’s interpretation of the Commission’s orders in Docket No. 05-0597, which she 

raised in her Direct Testimony, Staff Ex. 1.0, p. 12.  ComEd could have and should have 

offered Chairman Box’s testimony, and all testimony of similar import, on February 3, 

2012, with the other ComEd rebuttal witnesses, if the Company sought to comment on 

Ms. Ebrey’s interpretation of the 2005 Docket.  Instead, the company waited until the 

surrebuttal round to file testimony.  ComEd’s submission of Chairman Box’s surrebuttal 

prejudices Staff and the other intervenors because they have no opportunity to respond 

to his testimony.  On those grounds, the testimony should be stricken in its entirety. 

10. Finally, if it is determined that Chairman Box’s surrebuttal should not be stricken 

notwithstanding its cumulative nature, or because it constitutes improper surrebuttal 

testimony, portions should be stricken because they offer a statutory construction, which 

is a matter of law and thus the exclusive province of courts and tribunals. Matsuda v. 

Cook County Employees and Officers Annuity and Benefit Fund, 178 Ill. 2d 360, 364; 

687 N.E. 2d 866 (1997).  At lines 91 to 98 of ComEd Ex. 24.0, Chairman Box testifies 

that: 

Q. Is Ms. Ebrey’s disallowance also contrary to the protocols set 
forth in the Energy Infrastructure Modernization Act? 
 
A. Yes. The Act provides that ComEd is entitled to earn an “investment 
return on pension assets net of deferred tax benefits equal to the utility’s 
long-term debt cost of capital.” 220 ILCS 5/16-108.5(c)(4)(D). It is 
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unreasonable to suggest that the Act was intended to overturn the long-
established practice of the Commission and the good ratemaking policy 
that encourages reasonable and prudent pension funding. That is 
especially so in light of the overall pension funding problem facing the 
State of Illinois. 

 

11. Chairman Box’s surrebuttal testimony set forth above in par. 10 (ComEd Ex. 

24.0, p. 5, lines 91 to 98) should be stricken, in that it constitutes expert legal opinion 

testimony.  Such testimony constitutes legal argument which, while appropriate for 

inclusion in briefs, does not constitute appropriate expert opinion testimony, regardless 

of the legal knowledge and regulatory acumen of the person offering the testimony.  For 

the reasons more fully discussed below, ComEd Ex. 24.0, p. 5, lines 91 to 98 should be 

stricken from the record in this case. 

12. Testimony presenting statutory construction or interpretation has long been 

recognized by Illinois courts as a violation of the general prohibition against expert legal 

opinion testimony: 

Expert testimony concerning statutory interpretation is not proper, even if 
the witness is an attorney. See Christou v. Arlington Park- Washington 
Park Race Tracks Corp., 104 Ill. App. 3d 257, 432 N.E.2d 920, 60 Ill. Dec. 
21 (1982). Therefore, we agree with the defendants that it was not 
necessary or proper for the court to allow expert testimony concerning the 
proper interpretation of Oregon law. 
 

Magee v. Huppin-Fleck, 279 Ill. App. 3d 81, 86 (1st Dist. 1996). 

12. Application of this expert opinion testimony standard to the case at hand shows 

that lines 91 to 98 of Chairman Box’s surrebuttal testimony is expert legal opinion 

testimony, and thus not proper.  Chairman Box makes clear that his testimony presents 

and is based on legal principles and opinions, starting with the initial question:  “Is Ms 

Ebrey’s disallowance also contrary to the protocols set forth in the Energy Infrastructure 
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Modernization Act”?  Chairman Box then describes what, under his statutory 

construction,  ComEd is entitled to under 220 ILCS 5/16-108.5(c)(4)(D), what the Public 

Utilities Act (“PUA”) was intended to accomplish, and the various factors that, in his 

opinion, support his interpretation of the law. ComEd Ex. 24.0, p. 5.   

13. Chairman Box’s testimony that Ms. Ebrey’s disallowance is contrary to the 

Energy Infrastructure Modernization Act has an asserted legal basis.  It lacks any non-

legal basis, and combined with Chairman Box’s legal background and legal 

qualifications there is no doubt that Chairman Box’s surrebuttal testimony at lines 91 to 

98 cannot be interpreted or characterized as anything other than legal opinion 

testimony.  It represents an attempt by ComEd to gain an extra opportunity to tell the 

Commission what it believes the Commission can or cannot do with respect to pension 

assets.  This testimony is improper for the reasons discussed above and should be 

stricken. Putting aside the question of whether such opinions have any merit, the proper 

place to present such arguments is in briefs – not testimony. 

14. The Commission does not need expert testimony that does no more than present 

Chairman Box’s opinion regarding his interpretation of the law.  Accordingly, Chairman 

Box’s testimony constitutes impermissible expert legal opinion testimony and should be 

stricken. 

15. Although it is not unusual for the Commission to allow testimony from non-legal 

experts to contain a statement of the witnesses understanding regarding the 

Commission’s authority as an aid to understanding or interpreting the witness’ technical 

or policy testimony, such testimony is not allowed with regard or for the purpose of 

proving or advocating the underlying legal concept.  Chairman Box‘s testimony explicitly 
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addresses this legal concept on a stand-alone basis unrelated to technical or policy 

testimony, is not offered as an aid to interpreting other testimony by Chairman Box and 

is offered by a witness whose qualifications are primarily those of a lawyer, albeit a 

distinguished one.  Under these circumstances, such testimony is improper. 
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WHEREFORE, for the foregoing reasons, Staff respectfully requests that the 

Commission: 

 

1. Strike the entire surrebuttal testimony of the Honorable Charles E. Box 

(ComEd Ex. 24.0 and 24.1); 

2. In the alternative, strike portions of the surrebuttal testimony of Charles E. 

Box (lines 91 to 98, page 5 of ComEd Ex. 24.0); and 

3.  Allow such other and further relief as this Commission deems appropriate. 

 

 
Respectfully submitted, 

 
___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
JESSICA L. CARDONI 
JOHN C. FEELEY 
MEGAN C. MCNEILL 
JOHN L. SAGONE 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL 60601-3104 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.Illinois.gov 
mmcneill@icc.illinois.gov 
jsagone@icc.illinois.gov 
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