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I. Introduction 1 

Q. Will you please identify yourself? 2 

A. My name is Ross C. Hemphill.  Commonwealth Edison Company (“ComEd”) Exhibits 3 

(“Exs.”) 1.0 and 11.0 are, respectively, my direct and rebuttal testimonies. 4 

A. Summary of Hemphill Surrebuttal Testimony 5 

A. What are the purposes and subjects of your surrebuttal testimony? 6 

A. I summarize ComEd’s surrebuttal testimonies, overview the rebuttal testimony of 7 

intervenors and Staff, and address issues of policy, the annual formula ratemaking 8 

process, and the structure of ComEd’s Rate DSPP – Delivery Service Pricing and 9 

Performance (“Rate DSPP”).  The Illinois Commerce Commission (“Commission”) 10 

should not assume that ComEd agrees with or accepts any claim or recommendation that 11 

it does not specifically refute in surrebuttal testimony.   12 

Q. How is your surrebuttal testimony organized? 13 

A. My testimony is divided into four sections.  Section I is this Introduction of my 14 

surrebuttal testimony and that of other ComEd witnesses.   15 

Section II overviews the rebuttal testimonies filed by intervenors and notes 16 

common and critical flaws including fundamental inconsistencies with the annual 17 

formula ratemaking structure established by the Energy Infrastructure Modernization Act 18 

(“EIMA”).   19 

Section III responds to proposed revenue requirement adjustments that conflict 20 

with the formula ratemaking structure and/or are bad policy.  Other ComEd witnesses 21 

address other flaws in these proposals relating, for example, to accounting or engineering.   22 
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Finally, Section IV addresses those few rate design issues that persist in rebuttal, 23 

including Staff witness Peter Lazare’s efforts to rewrite the Commission’s Order in 24 

ComEd’s last general rate case,1 ignore the Commission’s desire to reduce the prevalence 25 

of variable charges, evade the established compliance tariff process, and collaterally 26 

reverse a determination made by more senior Staff with which he disagreed.  I also 27 

address continued questions concerning the structure of ComEd’s proposed Rate DSPP. 28 

B. Summary of ComEd’s Surrebuttal Testimonies 29 

Q. Who are the other witnesses presenting surrebuttal testimony on behalf of ComEd 30 

and what topics do they address?  31 

A. The following other witnesses also provide surrebuttal testimony on behalf of ComEd 32 

(those witnesses who offered direct testimony are identified only by name): 33 

 Kathryn M. Houtsma, CPA (ComEd Ex. 21.0) responds to revenue requirement 34 

formula issues raised in the rebuttal testimony of Staff witnesses Theresa Ebrey, 35 

Richard Bridal II, Steven Knepler, Rochelle Phipps, and Phillip Rukosuev, Illinois 36 

Attorney General (“AG”) / AARP witnesses Michael Brosch and David Effron, 37 

and Citizens Utility Board (“CUB”) witness Ralph Smith relating primarily to the 38 

process of determining ComEd’s annual revenue requirement through Rate DSPP. 39 

 Martin G. Fruehe (ComEd Ex. 22.0) testifies concerning revenue requirement 40 

calculation issues raised in the rebuttal testimony of Staff witnesses Michael 41 

Ostrander, Ms. Ebrey, Scott Tolsdorf and Mr. Knepler, AG/AARP witnesses 42 

Messrs. Effron and Brosch, and CUB witness Mr. Smith. 43 

                                                 
1  Commonwealth Edison Co., ICC Docket No. 10-0467 (Final Order, May 24, 2011) (“2010 Rate 

Case Order).   



Docket No. 11-0721 
ComEd Ex. 20.0 

Page 3 of 37 

 Scott A. Vogt (ComEd Ex. 23.0) responds to finance issues in the rebuttal 44 

testimony of Staff witnesses Rochelle Phipps and Sheena Kight-Garlisch and 45 

Illinois Industrial Energy Consumers (“IIEC”) witness Michael Gorman.   46 

 Hon. Charles E. Box (ComEd Ex. 24.0), former Chairman of the Commission, 47 

responds to the rebuttal testimony of Staff witness Ms. Ebrey regarding the 48 

ratemaking treatment of ComEd’s pension contributions and how such assets 49 

should be treated by the Commission as a matter of policy and past practice.   50 

 John Hengtgen, CPA (ComEd Ex. 25.0) responds to the rebuttal testimony of 51 

Staff witness Daniel Kahle, AG/AARP witnesses Messrs. Brosch and Effron, 52 

CUB witness Mr. Smith, and IIEC witness Mr. Gorman regarding ComEd’s cash 53 

working capital requirement, and presents a revised calculation of that 54 

requirement. 55 

 Michelle Blaise (ComEd Ex. 26.0) responds to rebuttal testimony of Staff 56 

witnesses Mr. Bridal and Yassir Rashid addressing ComEd’s projected 2011 plant 57 

additions.   58 

 Michael F. Born, P.E.  (ComEd Ex. 27.0) responds to the rebuttal testimony of 59 

Staff witness Greg Rockrohr and United States Department of Energy (“DOE”) 60 

witness Dwight Etheridge regarding ComEd’s proposed Distribution System Loss 61 

Study. 62 

 Charles S. Tenorio (ComEd Ex. 28.0) responds to the rebuttal testimony of 63 

Chicago Transit Authority (“CTA”)/Metra witness James Bachman relating to 64 

Study Report #2, which addresses cost allocation of 4 kilovolt (“kV”) 65 
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facilities.  He also responds to the rebuttal testimony of Staff witness Mr. 66 

Rockrohr regarding the Distribution System Loss Study as it relates to ComEd’s 67 

Embedded Cost of Service Study (“ECOSS”).  68 

II. Key Features of the Intervenor and Staff Rebuttal Case 69 

Q. How, on the whole, does the rebuttal testimony of intervenors and Staff address 70 

ComEd’s rebuttal testimony?  71 

A. No single feature is common to every witness or argument, but a comparison of the direct 72 

and rebuttal testimonies reveals that a number of the rebuttal testimonies heavily repeat 73 

arguments made in direct to which ComEd has already responded.  Likewise, a number 74 

of points ComEd made in its rebuttal testimony are largely or completely ignored.  In 75 

general, ComEd’s surrebuttal witnesses will point this out, but will not themselves repeat 76 

arguments and material already presented.  Finally, a number of the points ComEd made 77 

are met with arguments based on inappropriate or inapplicable standards and policies.  78 

Among these are the very largest revenue requirement issues, including the costs of 79 

ComEd’s pension contributions and the need for consistent functionalization and an 80 

accurate representation in rate base of annual investment. 81 

A. Confusion About the Annual Formula Rate Structure 82 

Q. Rebuttal witnesses including AG/AARP witness Mr. Brosch point to principles and 83 

rules applicable to test year ratemaking as support for their claims.  How is his 84 

proceeding distinct from prior test year ratemaking cases? 85 

A. It is different in several key respects.  First, in this proceeding, the Commission will 86 

approve a formula rate tariff, i.e., a tariff that establishes charges based on a pre-defined 87 

mathematical process.  That tariff must “specify the cost components that form the basis 88 
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of the rate charged to customers with sufficient specificity to operate in a standardized 89 

manner and be updated annually with transparent information that reflects the utility's 90 

actual costs to be recovered during the applicable rate year ….”2  That process is distinct 91 

and different from the traditional process in three ways: it (1) establishes formulae as a 92 

standard means of ascertaining the revenue requirement; (2) which formulae must be 93 

capable of being used for more than one year, and (3) and which rely on transparent input 94 

data.  These are each novel features and perhaps for that reason, the General Assembly 95 

excluded additional controversies over rate design issues from this docket.  It directed 96 

that the inter-class cost allocation and rate design approved in Docket No. 10-0467 97 

should be used, freeing the process to focus on the standard formulae and their inputs. 98 

Second, there is no test year. In this proceeding, the Commission will establish a 99 

revenue requirement for the balance of 2012 based on actual reasonable and prudently 100 

incurred expenses incurred in 2010 and investments made through 2010, plus projected 101 

plant investment and depreciation for 2011.  While it certainly is, as Mr. Brosch notes, 102 

“an annual compilation,”3 it is a very different process than in past cases.  Past cases were 103 

not, in fact, annual compilations, but rather occasional compilations that were intended to 104 

stand in for the rest.  Under formula rates, the revenue requirement is for a particular 105 

calendar year, and only that year, and it is independently established for each year. No 106 

year, and no year’s revenue requirement, is a “test” or model for any other year’s costs.  107 

Therefore, no questions or concerns arise about whether “test year” costs, investments, or 108 

revenues are representative of any other costs or any other year.   109 

                                                 
2 220 ILCS 5/16-108.5(c). 
3 Brosch Reb., AG/AARP Ex. 3.0, lines 81 -83 (this testimony has no page numbers). 
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Moreover, Mr. Brosch completely ignores the fact that base rates set with a test 110 

year revenue requirement were final.  They were not reconciled, and the doctrine of 111 

retroactive ratemaking was argued to absolute prohibit such a base rate reconciliation.  112 

By contrast, each year’s initial revenue requirement is subsequently fully reconciled, with 113 

interest, to a revenue requirement based on actual costs and investments. 4 In addition to 114 

changing the need for and effect of adjustments to the relevant annual period, the 115 

reconciliation completely changes the use of forecasts.  Under Rate DSPP, for example, 116 

forecast investment data is used to develop initial revenue requirements, which are fully 117 

reconciled, after the fact, to a revenue requirement based on the actual cost data. 118 

Finally, unlike in past cases, the legislature has directed how to measure several 119 

important costs of service, adding certainty to the process.  In short, the use of annually 120 

updated formula rates adds simplicity, certainty, and accuracy.  Revenue requirements are 121 

determined and rates are set based on actual reasonable and prudently incurred costs of 122 

service.  Customers pay for, and utilities recover, those costs – no more and no less.   123 

Q. Is the rebuttal testimony of intervenors and Staff arguing for revenue reductions 124 

generally consistent with the establishment of a formula rate that “reflects the 125 

utility's actual costs to be recovered during the applicable rate year?” 126 

A. No.  Among the largest and most loudly advocated proposed adjustments are efforts to 127 

exclude from ComEd’s revenue requirement actual costs of delivery service without 128 

                                                 
4 I note that IIEC witness Mr. Gorman also recognizes this difference (Gorman Reb., IIEC Ex. 2.0, 

4:93-95), although he draws an erroneous conclusion from that fact with respect to another subject, the use 
of average rate base.   
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regard to their reasonableness or prudence.  In the recently filed intervenor and Staff 129 

rebuttal testimony, these efforts generally fall into three groups:  130 

 Efforts to create or maintain gaps between cases, and between different 131 

jurisdictions, tariffs, and and periods, leaving costs of service unrecovered or 132 

unrecoverable:  A leading example is the argument that the Commission can 133 

and should functionalize assets or costs differently than does the Federal 134 

Energy Regulatory Commission (“FERC”).  Ultimately, both transmission and 135 

distribution costs are borne by customers.  How they are divvied up should not 136 

be used as a justification for denying full cost recovery.  Now that both 137 

distribution and transmission costs are to be recovered via formula rates, the 138 

real risk of an unjust and unreasonable outcome is if those functionalizations 139 

are not consistent 140 

 Efforts to misuse words to mask real costs:  The most telling example is the 141 

contributions ComEd made to fund its employees’ pension trust.  Those 142 

contributions are real – investments of over a billion dollars in serving 143 

customers over the long term.  As former Commission Chairman Box 144 

confirms, that is the hallmark of an asset in ratemaking.  Arguing otherwise is 145 

a semantic and unjust effort to avoid shouldering real and prudent costs of 146 

service.  147 

 Efforts to exclude actual costs from an annual revenue requirement subject to 148 

reconciliation by applying rules or conventions applicable to the former “test 149 

year” process that served a very different purpose:  If this is allowed, the 150 
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recovery of actual costs of service will be put at risk without regard to their 151 

reasonableness or whether they were prudently incurred. 152 

The overarching goal of ratemaking is not to spar with the utility or to cut its rates 153 

for the sake of being “cheap.”  As the General Assembly’s recent adoption of the EIMA 154 

underscores, new expenditures and investments can be worth paying for, and just as 155 

customers should not pay more than the reasonable and prudent costs of that service, so 156 

should they not pay less.  Yet, in this case, efforts persist to artificially depress the 157 

revenue requirement below the level that reflects reasonable and prudent costs persist. 158 

B. Misplaced Project-Based “Adjustments” to Projected Aggregate Investment 159 

Q. Can you identify an example of where test year rules or principles are misapplied in 160 

an effort to justify improper disallowances?  161 

A. Yes.  The most critical example of test year rules that are inappropriate or inapplicable to 162 

annual formula rate proceedings are the pro forma adjustment rules.  Trying to apply 163 

those rules to exclude reasonably projected costs of service from the initial revenue 164 

requirement is particularly inappropriate.  Even if actual costs are finally recognized and 165 

are added via reconciliation (with interest), to the revenue requirement, customers and 166 

utilities will have been harmed by the increased uncertainty, volatility, and cost of larger 167 

reconciliation adjustments. 168 

Q. Several witnesses, including Messrs. Bridal and Rashid (Staff Exs. 16.0, 19.0), argue 169 

for the continued imposition of rules applicable to pro forma test year adjustments 170 

to the annual formula rate process.  Is this sensible?  171 
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A. No.  In historical ratemaking, utilities were allowed and, in some cases, required to make 172 

pro forma adjustments to test year costs for “known and measurable” conditions outside 173 

of the test year.  This rule and the requirements it imposed – for example, the requirement 174 

that individual assets or projects be identified and priced – were aimed at two purposes:  175 

(1) to make it more likely that the “test year” costs were reasonably representative of the 176 

costs when the rates would be in effect, and (2) to make sure that no phantom assets were 177 

included in rate base.   178 

Under a reconciled formula rate structure like the one now in place in Illinois, 179 

such a rule is both inappropriate and counterproductive.  It is inappropriate because that 180 

projection will never be the basis of a final rate base or charge.  It is simply an 181 

approximation used until actual costs are known, quantified, and used to form the basis of 182 

the final rate.  The formula rate structure itself removes any risk of forecast error as well 183 

as the risk, if one is cynical, of unreal assets or costs.  Instead, Rate DSPP always bases 184 

customers’ charges on the “utility's actual costs to be recovered during the applicable 185 

year.”5  Adjustments to utilities’ annual costs are used not to establish a better or more 186 

representative revenue requirement fixed for the future (be they based on a past or future 187 

test year), but to approximate reasonably each year’s actual costs until they are known 188 

and reconciled.   189 

ComEd’s final rate base will include only actual assets, in service or in CWIP.  190 

And, ComEd’s rates will only be based – in each and every year – on the prudently 191 

incurred and reasonable costs applicable to that year.   192 

                                                 
5 220 ILCS 5/16-108.5(c). 
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Q. Does the formula rate structure also affect the arguments of Messrs. Bridal and 193 

Rashid (Staff Exs. 16.0, 19.0) for using historical budget variances and changes in 194 

individual projects as a means of reducing the projection? 195 

A. Yes.  There should be no question of attacking ComEd’s projection based on inevitable 196 

changes in individual project composition.  In a test year case, arguments have been made 197 

that without this rule, customers could end up paying for particular projects that were 198 

cancelled or for more assets than were then actually in service. 6  Therefore, the 199 

Commission has rejected aggregate forecasting, no matter how accurate or no matter how 200 

certain it was that the aggregate investment would be made.7   201 

Those concerns disappear under annual formula rates.  Under Rate DSPP, in 202 

contrast to rates set based on a test year revenue requirement, projections are used only to 203 

approximate an aggregate level of ongoing investment to be included in pre-204 

reconciliation rates; not to include particular identified, known, and measurable assets in 205 

a test year rate base that will govern what customers pay in future years.  Final rates are 206 

always based on actual investment, not on any projection, and any discrepancies are 207 

adjusted, with interest to correct for the time value of money. 208 

Because Messrs. Bridal’s and Rashid’s recommendations are grounded in the 209 

former ratemaking process, they incorrectly argue that projections must continue to be 210 

based on specific projects, and that deductions should be made for cancelled or deferred 211 

projects (even while no increase is made for projects that are new or that grow).  Their 212 

entire premise – that forecasts must be developed from the grounded up – is an artifact of 213 

                                                 
6 See Docket No. 10-0467, Ebrey Reb., Staff Ex. 16.0, 6:103 – 8:166. 
7 2010 Rate Case Order at 15-16. 
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the prior structure.  Indeed, because the purpose of the projection is to set a planned level 214 

of investment that will be fully reconciled when actual data is available, the goal of the 215 

projection should be to get the best aggregate forecast, as to minimize the reconciliation 216 

swings, regardless of the fate of any individual project.  The identity of specific assets is, 217 

for this purpose, not relevant.  Projects can be added and subtracted; without any effect 218 

on the projection of the overall dollar level of investment.    In the end, reconciled rates 219 

will only include actual assets, acquired prudently and at a reasonable cost.  A projection 220 

that artificially excludes investments from that total will increase the aggregate error term 221 

and hurt customers and utilities alike. 222 

Q. Are there any other policy considerations concerning this proposed adjustment that 223 

should be addressed? 224 

A. Yes.  Mr. Rashid claims that ComEd is violating an internal capital approval policy with 225 

respect to certain discontinued projects.  The substance of that claim is addressed by Ms. 226 

Blaise and, in fact, Mr. Rashid is mistaken.  But, I also note that the question of whether a 227 

capital approval policy was followed would be, at most, be only one factor relevant to 228 

prudence.  It is not a basis for excluding assets from rate base.  229 

C. Misuse of Average Rate Base 230 

Q. Mr. Bridal, AG/AARP witness Mr. Brosch (AG/AARP Ex. 3.0, CUB witness 231 

Mr. Smith (CUB Ex. 3.0), and IIEC witness Mr. Gorman (IIEC Ex. 2.0) also argue 232 

in rebuttal for using an average rate base, a subject primarily addressed by the 233 

rebuttal and surrebuttal testimonies of Ms. Houtsma (ComEd Exs. 12.0, 21.0).  234 
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However, does the annual formula rate structure also have any bearing on this 235 

issue? 236 

A. Yes.  Mr. Bridal devotes nearly two pages of his rebuttal testimony to an argument 237 

concerning the meaning of using data “for” a year, which he asserts means something 238 

different than if the General Assembly had used the phrase “as of the end of the year.”  239 

Mr. Gorman simply argues that Section 16-108.5 does not literally specify that an “end of 240 

year” rate base be used.  Assuming that these are something more than legal argument, 241 

only an end of year rate base figure fully reflects the used and useful investments actually 242 

made for that year, and the use of any other value does not square with how the formula 243 

rate process actually works.  By the time the reconciliation is complete for any year, that 244 

year will be over.  All of the investments includable in rate base will be complete, and 245 

ComEd will have committed all of the associated capital.  As Mr. Bridal says about a 246 

page later in his rebuttal, “… the formula rate reconciliation revenue requirement is 247 

intended to determine what the revenue requirement would have been if the actual cost 248 

information for the applicable year had been available at the time ….”8  Using an average 249 

rate base, however, ignores roughly half of the investment that happened during the year.   250 

Moreover, the FERC Form 1 for any given year lists the total plant as of the end 251 

of that year, because that figure – and not the average – captures the activity for the year.  252 

The fact that for reporting purposes, the form also lists the beginning balance, does not 253 

mean that the beginning balance (representing none of the activity during the year) 254 

should contribute a full 50% to a value that is supposed to reflect the activity in that year.   255 

                                                 
8 Bridal Reb., Staff Ex. 16.0, 37:814-16. 
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To illustrate, picture this year’s Christmas Day Bears – Packers game.  You can 256 

ask:  “How many points did the Bears score for their fourth quarters’ efforts?” just as you 257 

can ask “How much plant will ComEd invest for its 2012 efforts?”  To answer that 258 

question you subtract the Bears score at the end of the third quarter from the score at the 259 

end of the game.9  You don’t answer that question based on the difference between the 260 

third quarter score and the average of the scores at the end of the third and fourth 261 

quarters.  In fact, the average has nothing to do with the answer.  When asking what 262 

happened in the fourth quarter, you need to know what happened at the end of the game.  263 

Finally, Mr. Bridal also claims that “an average rate base more closely matches 264 

actual capital investment in plant and associated return requirements during the year to 265 

the other expenses being incurred during the year.”10  This statement is simply wrong.  266 

Actual expenses are incurred throughout the year, just as capital expenditures occur 267 

throughout the year for investments made throughout the year.  The total measure of 268 

ComEd’s costs for any year includes all of the costs incurred that year, not all of one type 269 

(O&M) and half of the other (capital).   270 

Q. How do you respond to Mr. Brosch’s statements regarding your understanding of 271 

the difference between operating income and rate base (Brosch Reb., AG/AARP Ex. 272 

3.0, lines 92-107)?  273 

A. After 30 years in this business I am well versed in the fundamentals of ratemaking , even 274 

though “revenue requirement” would have been a better phrase than “operating income” 275 

                                                 
9 The answer is 11. 
10 Bridal Reb., Staff Ex. 16.0, 35:771-773.  He makes essentially the same “matching” claim 

again, only phrasing it in in reverse, on the next page, at lines 787-89. 
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in the cited testimony.  Of course, I cannot stop Mr. Brosch from playing semantic 276 

games, but, semantics aside, the point remains: FERC Form 1 data is cumulative and not 277 

based on an “average rate of spending” (AG/AARP Ex. 3.0, at 104).  In the case of 278 

capital, it is cumulative year over year.  For expenses, it is cumulative over the single 279 

year in question.   280 

Q. Finally, Mr. Gorman claims that your testimony undermines Ms. Houtsma’s 281 

position on average rate base.  (Gorman Reb., IIEC Ex. 2.0, 4:83-92).  Is this 282 

correct? 283 

A. No.  Ms. Houtsma and I do not disagree.  She does not testify that there are “test years” in 284 

annual formula ratemaking.  Nor does she say anything to suggest that, under an annual 285 

fully-reconciled rate structure like we have, it would be at all proper to use test year rules 286 

that exclude or “normalize” supposedly unrepresentative test year costs and/or that limit 287 

projection-based adjustments to test year rate base to the value of particular identified and 288 

unchanging individual investment projects.  Rather, after expressly acknowledging that 289 

“the annual period in the formula rate construct serves a very different function than a 290 

test year,” she makes a specific point about the comparative relationship in time between 291 

when rates go into effect versus when costs are incurred.  Her point is not that historical 292 

test years are anything like annual measurement periods under formula rates, but that like 293 

in historical test year rate cases, collections under rates will not begin until well after the 294 

bulk of the costs are incurred.  There simply is no inconsistency. 295 
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III. Other Revenue Adjustments Contrary to the Formula Rate 296 
Structure and Good Policy  297 

Q. What revenue requirement arguments made in intervenor and Staff rebuttal 298 

testimony do you address? 299 

A. I address policy and ratemaking aspects of the arguments made by intervenors and Staff 300 

in rebuttal to ignore the costs of ComEd’s pension contributions, to functionalize 301 

transmission and distribution assets inconsistently, and to disallow charitable 302 

contributions.  Other ComEd surrebuttal witnesses, especially Ms. Houtsma (ComEd Ex. 303 

21.0), Mr. Fruehe (ComEd Ex. 22.0), and the Hon. Mr. Box (ComEd Ex. 24.0) also 304 

respond to the intervenor and Staff rebuttal testimony concerning these disallowances.  I 305 

also briefly comment on the recommendation of Staff witness Ms. Kight-Garlisch (Staff 306 

Ex. 23.0) that the Commission order ComEd to provide certain information in its 2013 307 

annual formula rate update filing.   308 

A. Ignoring Pension Costs 309 

Q. What is the most significant proposed disallowance that contravenes good 310 

ratemaking and public policy? 311 

A. The largest such proposed disallowance, by far, is Staff’s effort to exclude from rates the 312 

costs of ComEd contributing more than $1 billion to fund its workers’ pensions.11  No 313 

witness, including Staff witness Ms. Ebrey, suggests that any of these contributions were 314 

imprudent, unreasonable, or inappropriate.  The Commission has recognized and allowed 315 

recovery of costs of those contributions in prior ComEd rate cases.12  In addition to 316 

                                                 
11  See Ebrey Dir., Staff Ex. 1.0, 7:124 – 11:214.   
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whatever legal issues it would raise (which I leave to counsel and briefing), it would be 317 

very poor policy for the Commission to now change course and set rates as if pension 318 

contributions do not result in a real and significant cost of providing service.   319 

When ComEd contributes upwards of hundreds of millions of dollars to its 320 

workers’ pensions, those contributions have a major cost, as the Commission has 321 

recognized.  Other witnesses address the technical accounting questions, but the 322 

Commission should not lose sight of the critical importance of continuing to recognize 323 

and support these contributions.   324 

Q. Are there any other policy considerations the Commission should consider with 325 

respect to allowing recovery of ComEd’s pension contribution costs? 326 

A. Yes.  The EIMA specifies how the Commission must treat certain costs in the calculation 327 

of the revenue requirement.  From a ratemaking perspective, statutory provisions like this 328 

should add a further measure of consistency and certainty to the process of evaluating 329 

those costs, particularly at a time when ComEd is also embarking on a $2.6 billion, ten-330 

year investment program to further harden its system, deploy Smart Grid technologies, 331 

and provide new and innovative customer benefits.  By making those investments, 332 

ComEd is also called on to create at least 2,000 new Illinois jobs.  Staff’s proposed 333 

disallowance of the costs of pension fund contribution s would do just the opposite.  It 334 

would create more uncertainty and create a loophole that would gut the recovery of 335 

pension funding costs that have been recoverable in virtually every relevant ComEd case 336 

                                                                                                                                                             
12  See Commonwealth Edison Co., No. 10-0467 (Final Order, May 24, 2011) at 98; Commonwealth 

Edison Co., Docket No. 05-0597 (Corrected Order on Rehearing, Dec. 20, 2006) at 26-28, aff’d 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 Ill. App. 3d 510, 519-522, 924 (2nd Dist. 
2009).  Pension contribution costs were also included, without objection, in the revenue requirement in 
Commonwealth Edison Co., Docket No. 07-0566. 
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since the onset of competition.  It would do that by interpreting a provision of the EIMA 337 

aimed at helping workers in a way that hurts them, and do this at a time when ComEd 338 

unquestionably needs more workers to complete its infrastructure plans.   339 

B. Inconsistent Functionalization 340 

Q. How do you respond to arguments in rebuttal testimony of Staff witness Mr. 341 

Rukosuev, and to a lesser extent, Staff witness Mr. Bridal and AG/AARP witness 342 

Mr. Brosch, that the Commission is free to adopt a different functionalization of 343 

assets and costs than that used by FERC? 344 

A. ComEd owns delivery assets, and those assets (subject to standard tests of prudence, 345 

reasonableness, and used and useful status) are in rate base.  Whether they are 346 

transmission assets or distribution assets is determined by how they function, not by 347 

which regulator is considering the question.  An asset used to deliver electricity cannot 348 

sensibly be both transmission and distribution,13 nor can it be neither.  In this regime of 349 

divided jurisdiction, the jurisdictional boundary between the state and federal regulators, 350 

for retail ratemaking purposes, is understood to be the boundary between transmission 351 

and distribution.  FERC, as the federal regulator, has established the basic ground rules 352 

for that division.  If the Commission adopted a different boundary than did FERC, it 353 

would create a conflict between federal and state definitions of what costs of delivery are 354 

distribution versus transmission. 355 

Moreover, as I stated in my rebuttal testimony, two different definitions 356 

necessarily create the risk that costs will be trapped and unrecoverable, even where they 357 

                                                 
13 That is, the same asset or the same share of that asset cannot be both.  A particular asset can be 

consistently divided between transmission and distribution (e.g., a 50/50 split), but that asset cannot be 
75%, and certainly not 100%, both T and D.   
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are prudently incurred and reasonable in amount, as well as the risk that they will be 358 

counted twice.  In addition to any legal prohibition (which would be outside the scope of 359 

my testimony), it simply makes no sense to deny the recovery of prudently incurred and 360 

reasonable costs over a question of functionalization – especially when, in the end, both 361 

transmission and distribution costs are paid by retail customers.   362 

Q. AG/AARP witness Mr. Brosch also questions why the functionalizations adopted by 363 

FERC should be entitled to deference.  Why should FERC’s decision in this regard 364 

be respected and given deference?   365 

A. To begin, as I said previously, FERC determines whether an asset or cost is transmission.  366 

I am not a lawyer, but my understanding is that states must adhere to lawful federal 367 

decisions.  Moreover, as a practical matter, while FERC and the states do work together, 368 

FERC must deal with many states and many regional organizations.  FERC’s policies and 369 

practices regarding the functionalization of assets must be national in scope and 370 

consistent across state borders.  It makes far more sense for one state to recognize a 371 

national approach than for FERC to alter its views in response to one state’s pushback or, 372 

even more confusingly, adopt different definitions for different states.   373 

That being said, ComEd is not interested in inconsistency.  Should FERC’s 374 

functionalization change and move out of sync with the functionalization we recommend 375 

here, ComEd will notify the Commission in its next filing.  Illinois’ new formula rate 376 

structure provides the means to readily keep the functionalizations in sync.  That way the 377 

prudent and reasonable costs of service are recovered once, and only once. 378 

Finally, to the extent that Mr. Brosch’s rebuttal testimony is addressing particular 379 

costs, and the merits of particular allocations or functionalizations, those questions are 380 
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addressed by others.  In particular, the rebuttal and surrebuttal testimonies of Ms. 381 

Houtsma (ComEd Exs. 12.0 and 21, respectively) discuss the merits of the 382 

functionalization of particular costs and allocations. 383 

C. Exclusions of Charitable Contributions 384 

Q. In his rebuttal testimony, Staff witness Mr. Tolsdorf (Staff Ex. 17.0) continues to 385 

advocate “the same adjustment” excluding from the revenue requirement many of 386 

ComEd’s contributions.  What contributions does he continue to advocate 387 

disallowing?  388 

A. First, although Section 9-244 of the Public Utilities Act allows recovery of donations 389 

made either for “the public welfare or for a charitable, scientific, religious or educational 390 

purpose,” Mr. Tolsdorf continues to equate promoting the public welfare with the far 391 

narrower concept of assisting the financially disadvantaged.  Second, he would disallow 392 

contributions to out of state organizations, although there is no such hurdle in the law. 393 

Q. How does Mr. Tolsdorf respond to your rebuttal testimony demonstrating that 394 

public policy and the State of Illinois itself do not treat “promoting the ‘public 395 

welfare’” as “the same as providing ‘public assistance’” (Hemphill Reb., ComEd Ex. 396 

11.0, 12:226 – 13:248)?   397 

A. He simply does not.  Mr. Tolsdorf does not dispute that the State and numerous other 398 

public and private bodies treat promoting the public welfare as a far different and much 399 

broader concept than providing financial assistance to the economically disadvantaged.  400 

Nor can he provide any public policy precedent that equates promoting the public welfare 401 

with providing public assistance. 402 
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Q. How does Mr. Tolsdorf maintain his argument in rebuttal? 403 

A. Mr. Tolsdorf first objects that ComEd’s definition of promoting the public welfare is 404 

broader than the definition he advocates.  That, however, is no criticism.  It is the truth.  405 

The accepted definition of promoting the public welfare is broad, and that is the very 406 

term the General Assembly chose.   407 

Mr. Tolsdorf also argues that using the accepted definition of public welfare 408 

supported by ComEd “allows the Company to recover any donation made regardless of 409 

the nature of the donation.”14  In this, Mr. Tolsdorf errs.  Many governmental decisions 410 

are made based on a finding of broad public benefit.  For example, the Internal Revenue 411 

Service15 and the Illinois Department of Revenue apply this type of standard and it 412 

clearly does not allow “any purpose” to qualify.  Moreover, the Commission need only 413 

look at the recoverable donations ComEd actually included in its revenue requirement to 414 

see that this argument is unfounded. 415 

Q. Treating Mr. Tolsdorf’s claim as a policy argument about how to read the statute 416 

sensibly, rather than a legal argument about the rules of statutory construction, how 417 

do you respond? 418 

A. Mr. Tolsdorf’s argument is no reason to restrict the definition of the public welfare.  419 

Moreover, the rest of Section 9-244 supports a broad reading.  As I noted, Section 9-244 420 

allows recovery of donations made either for “the public welfare or for a charitable, 421 

                                                 
14  Tolsdorf Reb., Staff Ex. 17.0, 3:56-57.   
15  For example, a tax exempt organization under Section 501(c)(4) can meet the even broader 

standard of promoting “social welfare.”  The IRS states that such organizations can include “Organizations 
that may be performing some type of public or community benefit but whose principal feature is lack of 
private benefit or profit …” (http://www.irs.ustreas.gov/charities/nonprofits/).  Yet, the IRS successfully 
applies this standard. 
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scientific, religious or educational purpose.”  The latter phrase does not limit the 422 

definition of public welfare.   423 

Q. Does Mr. Tolsdorf also continue to propose excluding from the revenue requirement 424 

any contributions to out of state entities?   425 

A. Yes.  He continues to recommend excluding donations to out of state institutions, even 426 

those that are indisputably educational or scientific.  This recommendation, too, suffers 427 

from a lack of support.   428 

Nothing Mr. Tolsdorf identifies suggests that contributions to entities based 429 

outside Illinois are improper or imprudent.  Nor can Mr. Tolsdorf square his 430 

recommendation with the public policy of the state.  That policy does not just permit 431 

donations to out of state organizations, but provides support for such donations, including 432 

the same tax benefits as for organizations located within Illinois.  He also offers no 433 

evidence that contributions to worthy out-of-state organizations do not benefit all 434 

citizens, including Illinoisans.  Indeed, it seems apparent that we, as Americans, are all 435 

better off under a policy that recognizes contributions to worthy causes nationally, than 436 

under a balkanized and parochial policy wherein states would try to hoard their own 437 

contributions.  As I said, while state spirit is commendable on the sports field, it is not a 438 

basis for arguing that charity stops at the state line.   439 

Mr. Tolsdorf cannot square his position with the statute, and does not even 440 

attempt to do so.  He does cite the Commission’s decision in Docket No. 10-0467 as 441 

supporting an exclusion of such donations.  To be clear, just as Staff has proposed the 442 

Commission depart from rulings in prior cases where they feel it justified, ComEd 443 

believes it is justified here.  There is simply no indication in the statute that out of state 444 
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and in state contributions are to be treated differently.  But, as with other such primarily 445 

legal arguments, ComEd will develop and argue that issue in the briefs.   446 

Q. Does Mr. Tolsdorf make any other argument to support this exclusion? 447 

A. Yes.  He cites my testimony that the benefits to Illinois from donations to universities – 448 

which he does not deny can be real – are difficult to track.  He then opines that “[i]f it is 449 

impossible to track who benefits from a donation, then it is unreasonable to expect 450 

ComEd’s customers to pay for [such] contributions ….”16  There are several problems 451 

with this argument.  First, it is simply not consistent with the law, which imposes no 452 

“tracking” requirement on educational donations.  Second, if there were such a 453 

requirement, it would eliminate all such donations.  There is nothing special about out of 454 

state educational institutions that make their benefits hard to track.  We could obtain the 455 

same types of data (e.g., number of resident students, number of ComEd workers 456 

educated, number of Illinoisans with degrees, etc.) about, for example, the Universities of 457 

Wisconsin or Michigan as we can about the University of Illinois.  But for none of those 458 

institutions can we track who benefits from a single donation to a huge university.   459 

Q. Does CUB witness Mr. Smith add anything to Mr. Tolsdorf’s arguments? 460 

A. No, he simply adopts the proposed exclusion, without providing any independent support.  461 

Because Mr. Tolsdorf’s arguments cannot support the exclusion, it should be rejected.  462 

                                                 
16  Tolsdorf Reb., Staff Ex. 17.0, 4:90 - 5:92 
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D. Premature Request for Capital Structure Information 463 

Q. Staff witness Ms. Kight-Garlisch (Staff Ex. 23.0) finds inadequate ComEd’s 464 

commitment on the record to work with Staff on the issue of capital structure and 465 

asks that the Commission order ComEd to provide certain information that she 466 

specifies in its 2013 annual formula rate update filing.  Is this recommendation 467 

warranted or appropriate? 468 

A. No.  ComEd has committed to work with Staff about the potential concern Ms. Kight-469 

Garlisch raises and she identifies no reason to dismiss that offer.  But, more importantly, 470 

by requesting that the Commission not simply order ComEd to work with Staff, but to 471 

require it in advance to provide specific information, she invites the Commission to 472 

prejudge, without a record, that the information she requests is both relevant and 473 

reasonable.  The Commission should not step into that minefield.  As the very most, the 474 

Commission – if it has any doubts about ComEd’s sincerity – should simply order 475 

ComEd to keep its commitment to work with Staff.  Imposing what amounts to additional 476 

general information requirements, based on one litigant’s preference, is unfair and 477 

improperly prejudicial to future unbiased examination of what evidence is relevant to the 478 

assessment of ComEd’s capital structure.  479 

IV. Rate Making and Rate Structure Issues 480 

A. ComEd’s Existing Rates and Its Proposed Rate DSPP Are Both 481 
Consistent with the Commission’s Order in ComEd’s Last Rate Case 482 

Q. In his direct testimony, Staff witness Mr. Lazare argued that ComEd’s filed tariffs 483 

do not comply with the Commission’s 2010 Rate Case Order, and therefore that 484 

Rate DSPP, which employs a rate design consistent with the that used to determine 485 
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ComEd’s currently effective tariffs, must be revised.  You responded.  Does the 486 

beginning of Mr. Lazare’s rebuttal testimony address this controversy?  487 

A. No.  Mr. Lazare instead begins his rebuttal testimony by arguing at length about his view 488 

of requirements imposed by the Order in Docket No. 10-0467 on ComEd’s filing in a 489 

future general rate case.  He captions this section “Directives in the 10-0467 Order.”  490 

(Staff Ex. 20.0, 1:18 – 6:138).   491 

Q. Does this argument have any bearing on the question of whether the rate design 492 

formulae in Rate DSPP, ComEd’s tariff in this case, should be approved? 493 

A. No.  That section of his rebuttal testimony argues that the 2010 Rate Case Order actually 494 

required ComEd to support a particular form of revised ECOSS and to adopt and file as 495 

ComEd’s own proposal the tariffs that result.  Regardless of whether this claim has any 496 

validity – and in my view it has none – it has nothing to do with this docket.  Rather, this 497 

discussion appears to be related to Mr. Lazare’s view of what ComEd must do in the 498 

“upcoming revenue-neutral cost of service and rate design proceeding.”17 499 

Mr. Lazare seems to agree with ComEd that, in this Docket, ComEd and the 500 

Commission are barred from adopting a rate design or inter-class cost allocation 501 

inconsistent with the rate design and cost allocation approved in the 2010 Rate Case 502 

Order.  In particular, Mr. Lazare appears to conclude that the law does not permit 503 

allocations and designs to be put into place in this Docket that are inconsistent with those 504 

approved in ComEd’s last rate case, regardless of whether the Commission anticipated 505 

                                                 
17 Lazare Reb., Staff Ex. 20.0, 5:129-30. 
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(or even ordered) additional changes to be made in ComEd’s next case.  I took this exact 506 

position in rebuttal, citing Mr. Lazare’s direct testimony, that:  507 

Mr. Lazare … also notes, as did I, that “the ECOSS [ComEd] proposes for 508 
ratemaking in this case does not incorporate changes that respond to those 509 
directives” due to a legal requirement that Staff and ComEd agree “does 510 
not allow [ComEd] to incorporate” that data or those studies into Rate 511 
DSPP in this Docket. Lazare Dir., Staff Ex. 9.0, 5:121-33. 512 

This conclusion, about which there can be no serious dispute, puts to rest the first rate 513 

design issue:  No rate design or inter-class cost allocation may be put into effect as a 514 

result of this Docket that is inconsistent with the cost allocation and rate design that the 515 

Commission directed would go into effect immediately after the 2010 Rate Case Order.   516 

Q. When will it be appropriate to raise this argument? 517 

A. The upcoming revenue-neutral cost of service and rate design proceeding is the 518 

appropriate docket for these arguments.  Considering cost allocation and rate design 519 

changes are the purposes of that docket.  Arguing about them here is premature and 520 

outside the scope of this docket.  Those questions have no bearing on the currently-521 

proposed Rate DSPP, the cost data supporting ComEd’s initial formula rate revenue 522 

requirement, or the charges to be applicable in the initial period.  Mr. Lazare is jumping 523 

the gun by trying to litigate those issues here. 524 

Mr. Lazare also does not accurately describe what ComEd has been ordered to do 525 

in that future proceeding.  In the 2010 Rate Case Order, the Commission directed ComEd 526 

to gather information, to work with Staff on specific projects and investigations, and to 527 

perform and present studies including specifically revised ECOSSs as part of the initial 528 

filing in its next rate case.  Even the passages of the Order that Mr. Lazare carefully 529 

pulled out of their context require nothing else.  In compliance with those directives, 530 
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ComEd has gathered information, worked with Staff, collected sample data, and 531 

conducted numerous studies, and it will faithfully present them to the Commission with 532 

its initial filing in the next case where rate design changes and interclass cost allocation 533 

changes are lawful issues.  But, nothing in the 2010 Rate Case Order directs ComEd to 534 

support or advocate for any particular rate design, and nothing in those mandates bears on 535 

this proceeding, where such rate design changes may not be made.   536 

Q. Does Mr. Lazare dispute that the rate design of Rate DSPP and the inter-class cost 537 

allocations it incorporates are consistent with the rates that the Commission ordered 538 

in Docket 10-0467 and thereafter permitted to go into effect? 539 

A. No.  Mr. Lazare’s entire argument is premised on his erroneous belief that ComEd has 540 

been allowed to have a non-compliant rate in force for more than nine months and, 541 

therefore, because that rate is supposedly non-compliant, so must be Rate DSPP. 542 

Q. Mr. Lazare continues to insist that “there is no record evidence to show that 543 

ComEd’s rate design in this docket is consistent with the 10-0467 Order” (Staff 20.0 544 

12:303-304) and “… that the compliance rates in that case (ComEd’s 2010 Rate 545 

Case) are inconsistent with the language in that order” (Staff Ex. 20.0 6:156-158).  Is 546 

he correct? 547 

A. No.  Mr. Lazare’s claims are not factual, for the reasons I presented in my rebuttal 548 

testimony, the details of which I need not repeat.  There is abundant evidence that 549 

ComEd’s rate design presented in Rate DSPP is consistent with the 2010 Rate Case 550 

Order.  Rate DSPP employs the exact same rate design submitted in response to the 551 

ALJs’ request for charges that would comply with the proposed order in ComEd’s 2010 552 
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Rate Case.  It employs the exact same rate design used to determine the currently 553 

effective delivery service charges filed in compliance with the Order in ComEd’s 2010 554 

Rate Case.  It is consistent with the conclusions set forth by the Commission in the Order 555 

in ComEd’s 2010 Rate Case, and it is not inconsistent with the sentence in that Order 556 

upon which Mr. Lazare bases his arguments regarding this topic.  Moreover, it 557 

appropriately determines the value of the IEDT consistent with the Order in ComEd’s 558 

2010 Rate Case, while Mr. Lazare’s proposal wrongly excludes the IEDT from the 559 

overall SFV rate design.   560 

Q. Is there a rate design “mistake” in ComEd’s compliance rates, as Mr. Lazare 561 

claims, which ComEd seeks to perpetuate (Staff Ex. 20.0 7:166-169, 7:183)? 562 

A. There are no mistakes in the rate design.  It was reviewed in detail by Staff.  It correctly 563 

implements the language and the intent of the 2010 Rate Case Order.   564 

Q. Mr. Lazare discusses the compliance filing review and approval process.  Does he 565 

take issue with your testimony that the rates in force passed that process without 566 

exception and were allowed to become effective at the end of the statutory period? 567 

A. No.  He agrees that Staff raised no objection at all to ComEd’s compliance filing.  Nor 568 

does he dispute that the Commission allowed the rates to thereafter become effective as 569 

ComEd’s compliance filing.  Mr. Lazare and I clearly do not see eye to eye on the 570 

significance of Staff’s compliance review or of the Commission’s acceptance of the 571 

tariffs, but that disagreement appears best left to legal argument.   572 

Q. To what does Mr. Lazare attribute the fact that he now opposes the tariff while, 573 

during the statutory review process, Staff found it fully compliant? 574 
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A. Mr. Lazare says that Staff and ComEd “both failed to uncover” supposed “discrepancies 575 

between the Docket No. 10-0467 Order and the compliance rate design.”  He says that 576 

what has changed in the ensuing months is that now “Staff wants to correct the mistake 577 

while the Company seeks to perpetuate it.”  There can be no claim that Staff was 578 

surprised by the rate design used in ComEd’s compliance filing, or that this issue was not 579 

apparent at the time the compliance filing was made.  Weeks prior to the Commission’s 580 

decision, ComEd received the following data request from the Administrative Law 581 

Judges (“ALJs”):  582 

Commonwealth Edison Company shall provide a set of schedules showing 583 
the rates, by rate classification, that would result, if the conclusions in the 584 
ALJPO regarding revenues, operating expenses, rate base, rate of return, 585 
cost of service and rate design were adopted. 586 

Docket No. 10-0467, ALJ Post-Record Data Request 4.   587 

ComEd submitted a response on April 15, 2011, that included delivery service 588 

charges which utilized the exact same rate design that was subsequently used in preparing 589 

the compliance delivery service charges for ComEd’s 2010 Rate Case.  In the more than 590 

five weeks that elapsed between the submission of that response and the entry of the 2010 591 

Rate Case Order on May 24, 2011, no one indicated that the rate design used to respond 592 

to the ALJs’ request was in any manner inconsistent with the Proposed Order.  When 593 

asked about that response, Mr. Lazare confirmed that the response to the ALJs’ Data 594 

Request had been reviewed by Staff.  See Staff Response to ComEd Data Request 3.01, 595 

attached hereto as ComEd Ex. 20.1.   596 

In short, Staff’s acceptance of ComEd’s compliance filing was no error, and there 597 

was no lack of Staff oversight of ComEd filing.  Rather, Staff management understood 598 

ComEd’s rate design and how it was derived and concluded at the time that it was fully 599 
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compliant.  What has changed is not the discovery of any error, but rather the retirement 600 

of Mr. Lazare’s former Manager whom, as I demonstrated in my rebuttal testimony, also 601 

concluded that the view that Mr. Lazare now champions was wrong.   602 

Q. Does Mr. Lazare establish that any aspect of the design of ComEd’s existing rates 603 

or, by extension, proposed Rate DSPP is inconsistent with the Order in Docket 604 

No. 10-0467? 605 

A. No.  Mr. Lazare continues to argue that the 2010 Rate Case Order directs that “that 606 

customer and meter charges be set at 50% of fixed costs.”  Although Mr. Lazare also 607 

indicates that he does not understand the first argument I made in rebuttal against his 608 

position, this is exactly my point: He is claiming that the Order says that customer and 609 

meter charges can only recover 50% of fixed costs and, by implication, that all variable 610 

costs must be recovered through volumetric rates.  My point was and is simple, and Mr. 611 

Lazare ignores it.  The Order calls for “… the use of volumetric charges [to] be reduced 612 

so that they recover 50% of fixed delivery service costs ….”  Order at 232.  The Order 613 

does not say what Mr. Lazare claims it says: 614 

 The sentence of the Order on which Mr. Lazare primarily relies does not say 615 

that customer and meter charges are to be set at 50% of fixed costs.  It says 616 

“[i]n an effort to gradually move towards more realistic cost causation and to 617 

avoid rate shock, the Commission concludes that the use of volumetric 618 

charges be reduced so that they recover 50% of fixed delivery service costs.”  619 

Final Order, Docket No. 10-0467, at 232.  It says nothing at all about what 620 

percentage of variable or total costs can be recovered through those charges.   621 



Docket No. 11-0721 
ComEd Ex. 20.0 

Page 30 of 37 

 The paragraph from the Order that Mr. Lazare quotes also says nothing about 622 

the recovery of total or variable costs.  As I said in my rebuttal testimony, the 623 

Order imposes no restriction at all on the share of total costs recovered 624 

through fixed charges. 625 

It clearly does, however, say that the use of volumetric charges to recover fixed costs 626 

should be reduced.   627 

Q. Conversely, is Mr. Lazare’s proposal to set the Distribution Facilities Charge to 628 

recover exactly the other 50% of fixed costs consistent with the Order? 629 

A. No.  The 2010 Rate Case Order refers to volumetric charges.  Volumetric charges include 630 

both the Distribution Facilities Charge (“DFC”) and the IEDT.  The design Mr. Lazare 631 

proposed does not square even with his own reading of the Order.  Moreover, the Order 632 

clearly says that the use of volumetric charges to recover fixed costs should be reduced, 633 

while Mr. Lazare’s proposal does just the opposite. 634 

Q. How does Mr. Lazare ignore the purpose and language of the Order concerning 635 

volumetric charges? 636 

A. As I pointed out, if Mr. Lazare’s reading of the Order – i.e., that fixed charges can 637 

recover no cost other than the 50% of fixed costs – the reliance on volumetric charges 638 

would actually increase.  Mr. Lazare calls this “irrelevant.”  I could not disagree more.  639 

The whole point of moving toward an SFV rate design is to reduce the reliance on 640 

volumetric charges in recovering the costs of electric distribution, which are 641 

overwhelmingly fixed.  Yet, Mr. Lazare’s reading of the Order would turn this purpose 642 

on its head.  It would do nothing less than manipulate an Order favoring movement 643 
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toward SFV rates into an order that resulted in a greater disconnect between the costs and 644 

the charges.  That is exactly the opposite of what the Commission stated it wanted in the 645 

portion of the Order Mr. Lazare quotes.  The Commission’s objective is to more 646 

“properly align the fixed and variable portions of ComEd’s delivery rates with the fixed 647 

and variable costs ComEd incurs to provide delivery service.”  Mr. Lazare’s effort to 648 

boost overall reliance on volumetric charges is exactly contrary to that objective. 649 

Moreover, the key closing sentence of the section of the Order Mr. Lazare quotes 650 

unambiguously calls for a reduction in the use of volumetric charges to recover fixed 651 

costs.  However, as I stated in my rebuttal testimony, to move from the prior non-SFV 652 

rate design to Mr. Lazare’s proposed rate design, the volumetric DFC would have had to 653 

be increased for more than one million customers, just the opposite of what the sentence 654 

states.   655 

Indeed, the degree to which Mr. Lazare will sacrifice the core purpose of the 656 

Order in service of boosting reliance on volumetric charges cannot be underscored more 657 

clearly that by his own statements.  In particular, according to Mr. Lazare, “Whether 658 

volumetric charges would have to be increased or decreased is irrelevant to this 659 

discussion.”  Staff Ex. 20.0, 10:262-263.  Since the Order requires the reliance on 660 

volumetric charges to be reduced, and because it does so in recognition of the 661 

predominantly fixed costs of distribution, he could hardly be less accurate.   662 

Q. Mr. Lazare’s claims that the volumetric IEDT “should not be lumped together with 663 

the variable DFC in the rate design process because the Commission accorded it a 664 

separate role to recover distribution tax costs” (Staff Ex. 20.0 11:278-280).  Is he 665 

correct? 666 
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A. Mr. Lazare is not correct. ComEd determined the value of the IEDT to comply with the 667 

Commission’s conclusions in the 2010 Rate Case Order pertaining to the recovery of the 668 

Illinois Electricity Distribution Tax and its associated uncollectible costs.  At the same 669 

time, ComEd submitted an overall rate design that set the two fixed delivery service 670 

charges (the customer charge and the standard metering service charge) and the two 671 

volumetric delivery service charges (the DFC and the IEDT) for the subject classes to 672 

comply with the Commission’s conclusions pertaining to the SFV issue.  In the very first 673 

paragraph in its conclusions on the SFV topic in the Order, the Commission specifically 674 

uses the term “volumetric charges” in describing the three-step SFV rate design proposed 675 

by ComEd, which includes both volumetric charges, the DFC and the IEDT, in the design 676 

(Order ICC Docket No. 10-0467 at 231).  It would not make sense to interpret the use of 677 

the exact same term “The Commission concludes that the use of volumetric charges be 678 

reduced” a page later (Order ICC Docket No. 10-0467 at 232) any differently from the 679 

manner in which it was used on the previous page. 680 

Q. Mr. Lazare also claims that a passage from the 2010 Rate Case Order “directly 681 

focuses on the relationship between fixed costs and fixed charges” (Staff Ex. 20.0 682 

10:249-250), suggesting that this somehow implies that ComEd’s rate design violates 683 

this relationship.  Is he correct? 684 

A. No.  Mr. Lazare quotes a passage from page 232 of that Order that includes the phrasing 685 

“It is undisputed in this proceeding that ComEd recovers 37% of its fixed charges.”  This 686 

passage does not address a relationship between fixed costs and fixed charges, as 687 

Mr. Lazare claims.  In fact, that statement in the Order and the 37% figure relies on my 688 
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own direct testimony in Docket No. 10-046718 which quantifies that ComEd recovered 689 

37% of its total residential distribution revenues from fixed charges.  Moreover, as I said, 690 

ComEd’s rate design, not that which Mr. Lazare proposes, best “align[s] the fixed and 691 

variable portions of ComEd’s delivery rates with the fixed and variable costs ComEd 692 

incurs to provide delivery service.”  Order at 232. 693 

Q. Mr. Lazare also claims that your rebuttal testimony pertaining to the SFV rate 694 

design topic is inconsistent with ComEd’s Brief on Exception (“BOE”) in ComEd’s 695 

2010 Rate Case.  Does his position have merit? 696 

A. No.  In its BOE in the 2010 Rate Case, ComEd presented alternative language in an effort 697 

to simply further clarify language pertaining to the SFV rate design in the Order because 698 

ComEd’s rate design was the only SFV rate design in the record in ComEd’s 2010 Rate 699 

Case.   700 

B. The Level of Detail and Structure in Rate DSPP Is Appropriate 701 
and Necessary for Rate DSSP to Function as an Annually Updated 702 
and Reconciled Performance-Based Formula Rate 703 

Q. IIEC witness Mr. Gorman in rebuttal (IIEC Ex. 2.0, 21:475 – 22:508 and 24:540-49) 704 

continues to argue against establishing a tariff that can, in his words, “establish a 705 

pattern” for future revenue requirement determinations.  Is his argument valid? 706 

A. No.  It suffers from two major problems.  First, to a large extent it proceeds from a rather 707 

blatant misstatement of my rebuttal testimony.  And, second, to the extent it accurately 708 

captures the intent of my testimony and of Rate DSPP, Mr. Gorman’s continued 709 

disagreement with the tariff is a disagreement with the Public Utilities Act itself. 710 

                                                 
18  See Commonwealth Edison Co., Docket No. 10-0467, ComEd Ex. 14.0 2nd Rev., 11:231. 
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As Mr. Gorman acknowledges initially, what I testified in rebuttal that I supported 711 

– and what I continue to support – is staying fully faithful to the concept of a formula rate 712 

tariff that includes “standard formulae that can be populated by defined transparent 713 

data.”19  Mr. Gorman’s attempt to reword my testimony to claim that I somehow argued 714 

that revisions could not be made to the tariff formulae – that we had to stay faithful to the 715 

particular formulae first established, even if “flaws later become clear to the parties,” is 716 

neither anything I said, nor anything the law says.   717 

Nor have I or any other ComEd witness ever claimed that the tariff could not be 718 

changed.  In contrast, the law expressly allows the Commission to investigate a 719 

performance-based formula rate tariff after it is established.  Should – as Mr. Gorman 720 

speculates without any evidence of possibility, probability, or significance – there be a 721 

flaw in a tariffed formula, the Commission can fix it, as the Commission can fix any tariff 722 

flaw.  Section 16-108.5(c) specifically addresses this groundless fear: 723 

Subsequent changes to the performance-based formula rate structure or 724 
protocols shall be made as set forth in Section 9-201 of this Act, but 725 
nothing in this subsection (c) is intended to limit the Commission's 726 
authority under Article IX and other provisions of this Act to initiate an 727 
investigation of a participating utility's performance-based formula rate 728 
tariff, provided that any such changes shall be consistent with paragraphs 729 
(1) through (6) of this subsection (c). 730 

That being said, the formula rate tariff that is in force at any time must contain the 731 

detailed and defined formulae required for it to function and as required.  The tariff in 732 

force must, as Section 16-108.5(c) also requires, itself: 733 

… specify the cost components that form the basis of the rate charged to 734 
customers with sufficient specificity to operate in a standardized manner 735 

                                                 
19 Hemphill Reb., ComEd Ex. 11.0, 17:339-40. 
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and be updated annually with transparent information that reflects the 736 
utility's actual costs to be recovered during the applicable rate year …. 737 

With all due respect, Mr. Gorman’s personal disagreement with the law’s 738 

requirement that the formula rate tariff contain these specific and standardized formulae 739 

is not an argument against Rate DSPP.  The fear of a hypothetical error is no reason to 740 

adopt a tariff that does not “specify the cost components” with sufficient precision that it 741 

can “operate in a standardized manner” and be “updated annually with transparent 742 

information,” as the law demands.   743 

Similarly, the role of Rate DSPP is not to be so simple that any retail customer 744 

can understand how to establish a revenue requirement using standard formulae by 745 

reading it over.  Rather, the retail customers can understand – just as they do now – the 746 

charges that will apply to their service from the annual informational submissions stating 747 

those rates in dollars and cents, just as they do now for the supply portion of their charge.  748 

I doubt Mr. Gorman seriously believes that any retail customer could pick up ComEd’s or 749 

Ameren’s formula supply tariff, the applicable IPA Plans, and the results of current and 750 

prior competitive procurements, read them over and thereby understand their supply 751 

charge.  But, as with Rate DSPP, they don’t have to understand the intricacies of 752 

ratemaking; they just need to understand their charge.   753 

In sum, Rate DSPP is exactly what is called for by the formulae rate process, 754 

while a tariff of the type Mr. Gorman envisions would not begin to suffice.   755 

C. Other Rate Related Issues 756 

Q. How do you respond to Mr. Gorman’s characterization of your response concerning 757 

the requirements of Parts 285 and 286? 758 
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A. ComEd has and will provide the relevant data called for by Part 285 and 286, promptly 759 

and fully.  As Mr. Gorman knows, however, in this case ComEd’s informational 760 

submission was accompanied by a variety of study reports and related workpapers that 761 

are not part of a normal Part 285 and 286 submissions.  I explained in my direct 762 

testimony (ComEd Ex, 1.0, 17:318-337) why those documents were submitted, and those 763 

reasons are unlikely to recur.  Also, Part 285 includes certain requirements that are 764 

applicable only to proceedings unlike this proceeding under Section 16-108.5(c) of the 765 

Public Utilities Act (e.g., requirements applicable to future test years).   766 

In short, ComEd will provide applicable Part 285 and 286 data in connection with 767 

future formula rate filings.  I never said otherwise.  But, ComEd does not commit to 768 

provide inapplicable schedules or data.  Nor can ComEd commit, sight unseen, to 769 

providing “all the information” other parties may claim they need, as Mr. Gorman seeks.  770 

Mr. Gorman’s request to that effect is an unreasonable and unauthorized request that 771 

should be rejected.   772 

Q. Mr. Gorman also continues to argue for advance limits on costs (IIEC Ex. 2.0, 773 

24:553 – 25:569).  Has he provided any additional reason to adopt such limits? 774 

A. No.  As I said, under the annual formula rate structure, ComEd’s delivery rates are a 775 

function of its actual prudently incurred and reasonable costs.  Where a cap or collar is 776 

authorized, it is stated in the law.  Nothing in the process makes the Commission unable 777 

to assess the prudence or reasonableness of these costs.  As for Mr. Gorman’s renewed 778 

concern about the time intervenors will have to assess these costs, they are ample, 779 

especially considering that the range of issues (there are no rate design questions) and 780 

scope of costs (each case will concern only two annual periods) will be more modest than 781 
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in prior cases.  Moreover, because the tariff must use standardized calculations and 782 

transparent data, analysis should be easier, not harder.  Moreover, to the extent Mr. 783 

Gorman implies otherwise, ComEd will not be hiding data, and no one credibly suggests 784 

that it will. 785 

But, in the end, the ultimate answer to Mr. Gorman is simple.  The formula rate 786 

structure is expressly driven by actual costs and must allow for recovery of reasonable 787 

and prudently incurred costs.  Except where called for by law, there is no place for pre-788 

judgmental cap and collars in this process.   789 

V. Conclusion 790 

Q. What action should the Commission take in this Docket? 791 

A. The Commission should approve Rate DSPP, with the revisions presented by ComEd, as 792 

well as the related tariff sheets ComEd filed.  The Commission should also approve the 793 

initial revenue requirement under Rate DSPP, also as updated and revised in ComEd’s 794 

rebuttal and surrebuttal testimonies.  The Commission should also make an original cost 795 

finding, in the amount recommended in the rebuttal testimony of Mr. Fruehe (ComEd Ex. 796 

13.0).  Finally, in order to reduce the volume of tariffs and schedules filed, improve their 797 

consistency with existing tariffs, and improve their readability, ComEd respectfully 798 

requests that the Order make clear that compliance filings can be made using the 799 

traditional font and single-spaced format of other ComEd filed rates. 800 

Q. Does this complete your surrebuttal testimony? 801 

A. Yes. 802 


