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COMMONWEALTH EDISON COMPANY’S  
APPLICATION FOR REHEARING 

Commonwealth Edison Company (“ComEd”), in accordance with Section 10-113 of the 

Illinois Public Utilities Act (the “PUA”), 220 ILCS 5/10-113, and the Commission’s Rules of 

Practice, 83 Ill. Admin. Code § 200.880, respectfully submits this Application for Rehearing of 

the final Order on Remand (the “Order”) of the Illinois Commerce Commission (“ICC” or 

“Commission”) dated February 23, 2012.  ComEd asks that the Commission grant rehearing for 

the specific purpose of modifying the Order as described below.  In support of this Application, 

ComEd states: 

I. THE COMMISSION ERRED IN ORDERING A REFUND. 

A. The Commission Lacks Jurisdiction to Order a Refund. 

The Commission erred in deciding what it described as the “pivotal question” before it 

(Order at 42):  whether it had the authority to order a refund in this case.  The authority of the 

Commission is defined and limited by statute.  Illinois Bell Tele. Co. v. Ill. Commerce Comm’n, 

362 Ill. App. 3d 652, 655-56 (4th Dist. 2005).  In this case, the Commission’s authority is limited 

by two principles.  First, because this case is on remand from the Illinois Appellate Court’s 

decision in Commonwealth Edison Co. v. Ill. Commerce Comm’n, 405 Ill. App.3d 389, 420 (2d 

Dist. 2010) (“ComEd”), the Commission’s task is to give strict effect to the Appellate Court’s 

mandate.  The “Appellate Court’s opinion is the law of the case; it determines the scope of any 

proceedings on remand.”  Ill. Bell Tele. Co., ICC No. 01-0120, 2004 Ill. PUC LEXIS 228 at *21; 
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see also Foster v. Civil Serv. Comm’n, 255 Ill. App. 3d 30, 36 (1st Dist. 1994) (“When a 

reviewing court remands a matter with specific instructions, the trial court is powerless to 

undertake any proceedings beyond those specified therein.”).  

Second, the Commission, as a creature entirely of statute, has no inherent authority of its 

own to order a refund in a case such as this.  Such refund authority must stem solely from the 

equitable judicial power of the reviewing court.  See Independent Voters of Illinois v. Ill. 

Commerce Comm’n, 117 Ill.2d 90, 104 (1987) (“Independent Voters”) (while “[t]he Act does not 

specifically provide a remedy for this situation,” a court “may exercise its equitable powers when 

an appropriate remedy is not provided in the Act.”).  The Order takes no issue with either of 

these principles. 

Nonetheless, the Order concludes that the Commission can order a refund here, but only 

because it concludes that the Appellate Court implicitly directed the Commission to do so.  

ComEd respectfully submits that this conclusion is in error.  There is no dispute that the Court 

made no statement expressly authorizing or directing a refund; neither the word “refund” nor the 

concept of retroactive credits appears anywhere in the ComEd decision.  Nor is such a directive 

implied by the fact that the Court concluded the Commission had erred in its original order.  In 

Illinois, a refund is not automatic or mechanical whenever the Commission commits a legal error 

favoring a utility.  As the Supreme Court in Independent Voters makes clear, a refund from 

amounts collected under a Commission-approved rate is “an equitable remedy that is sought 

before a court, and the basis of such liability is unjust enrichment to the defendant.”  Independent 

Voters, 117 Ill.2d at 98.  Equity by its nature requires consideration of the specific facts and 

circumstances at issue.  As the U.S. Supreme Court put it, “[t]he essence of equity jurisdiction 

has been the power … to mould each decree to the necessities of the particular case.”  Hecht Co. 
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v. Bowles, 321 U.S. 321, 329 (1944).  Yet the Appellate Court’s opinion shows no indication that 

the Court weighed the equities in light of the particular facts of the case, which is consistent with 

the fact that it did not order refunds. 

Indeed, the argument that a refund is a foregone conclusion and thus may be assumed to 

be implicit in the Appellate Court’s mandate ignores the fundamental distinction between 

prospective rate-setting and determining whether a refund is appropriate.  When setting rates, the 

Commission typically uses a combination of historical “test year” data and projections in an 

effort to allow the utility to recover its operating costs and earn a just and reasonable return of 

and on its investment.  A refund, by contrast, is an inherently retrospective exercise, for which 

actual data is available for the actual period when the overturned rates were in effect, and that 

data can and must be used in lieu of projections.  And, upon consideration of such data, a court 

may conclude that a refund would be inequitable.  See West Ohio Gas Co. v. Public Utility 

Comm’n of Ohio, 294 U.S. 79, 82 (1935); People ex rel. Hartigan v. Ill. Commerce Comm’n, 148 

Ill.2d 348, 408 (1992).   

The Order also states (at 42) that the Appellate Court must have intended for the 

Commission to order a refund because the remand would otherwise have been a “purely 

intellectual exercise.”  This conclusion overlooks the fact that, at the time the Appellate Court 

issued its decision, the Commission still needed to set new rates.  The 2010 ComEd rate case had 

not concluded and the rates approved by the 2007 decision the Court overturned remained in 

effect.  The purpose of the remand was to allow the Commission to adjust those rates 

prospectively.  (The Appellate Court was apparently unaware that, while the appeal was pending, 

ComEd had made an intervening new rate filing.  And, even if it was aware, it could not have 
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known that the Commission would ultimately approve rates addressing depreciation reserve 

consistently with its ruling, eliminating the need to prospective revision.)    

The Order (at 42) also points to Illinois Bell Tel. Co. v. Ill. Commerce Comm’n, 55 Ill.2d 

461, 478-81 (1973) as supporting the notion of an implied directive to order a refund.  However, 

Illinois Bell says nothing at all about refunds, and a refund in that dispute was ordered only after 

the Supreme Court subsequently decided in Independent Voters that equity compelled a refund.  

If the Order read Illinois Bell correctly, there would have been no need for the Supreme Court to 

consider in Independent Voters whether a refund was warranted. 

Finally, ComEd incorporates by reference its arguments concerning the jurisdiction of the 

Commission, presented in its Initial Post-Hearing Brief at 7-11, Post-Hearing Reply Brief at 2-4, 

and in its Reply Brief on Exceptions (“Reply BOE”) at 1-10.   

B. A Refund Is Not Equitable in This Case. 

Even if the Commission had implied authority to order a refund, the Order errs in 

concluding that a refund is proper in the circumstances of this case.  The equitable judicial power 

to order a refund lies in the equitable concept of restitution, which in turn is based on unjust 

enrichment.  Independent Voters, 117 Ill.2d at 98.  In the context of an invalid rate order, the 

question whether the utility has been unjustly enriched is to be determined by comparing (a) the 

amounts collected by the utility under the invalid rate order with (b) the amounts the utility 

would have collected had the rate been just and reasonable.  See Hartigan, 148 Ill.2d at 412.   

In Hartigan, the Supreme Court explained that, to determine the amounts that would have 

been collected under a just and reasonable rate, the court should look to a subsequent rate order 

that took into account changes in actual operating costs during the refund period.  See id. at 409 

(determining that “the amount of money to be refunded consists of the difference between the 



 

5 

rates collected pursuant to Rate Order I and the rates that should have been collected which were 

established in Rate Order II.”); id. at 410 (increased “operating costs should already have been 

taken into account by the Commission at the time it determined what the rates should have been 

in Rate Order II”).  Thus, to the extent that the subsequent rate order (reflecting increased actual 

costs) was higher than the invalid rate actually charged, no refund was required. 

Here, both ComEd’s erroneously stricken testimony and the Commission’s own findings 

in ComEd’s 2010 Rate Case, ICC Docket No. 10-0467 show that, due to actual cost increases, 

ComEd under-recovered its costs during the refund period.  Consequently, ratepayers were not 

harmed – and ComEd was not unjustly enriched – on account of the matching error identified by 

the Appellate Court.  Thus, a refund would not be equitable in the circumstances of this case. 

Rather than grappling with Hartigan, the Order instead simply ignores this controlling 

Illinois Supreme Court precedent on the ground that its procedural history is “convoluted.”  

Order at 43.  The Supreme Court’s most recent statement of Illinois law governing refunds 

cannot be so totally ignored.  Moreover, the Order not only ignores Hartigan, but also over-reads 

Independent Voters.  The nature of the rate error in Independent Voters is different from the 

methodological error identified by the Appellate Court here, requiring a different outcome.  

Independent Voters concerned costs which, given the law at the time, under no circumstances 

could ever be recovered by the utility – such as the country club fees of its executives.  See 

Illinois Bell, 55 Ill.2d at 478-81 (describing improper charges).  The recovery of those 

unrecoverable costs by definition necessarily harmed ratepayers, and equity required the utility 

to refund the amounts collected.  Moreover, the Court criticized the utility for what it felt 

amounted to improper action in attempting to recover those costs.  Id. at 481 (“[W]e question the 

propriety of Bell’s being permitted to thus dispense largesse at [customers’] expense.”); see 
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McKay v. Kusper, 252 Ill. App.3d 450, 463 (1st Dist. 1993) (holding that unjust enrichment 

ordinarily requires some improper conduct, such as fraud, on the part of a defendant).   

Here, by contrast, no one has argued that ComEd charged customers for non-recoverable 

costs.  Every dollar that ComEd included in its rate base was spent on equipment and labor that 

actually served customers.  Rather, the error identified by the Appellate Court was a 

methodological one concerning the calculation of ComEd’s revenue requirement related to the 

timing of the recovery of depreciation versus other costs of the underlying asset.  Nor did 

ComEd act with questionable propriety.  The methodology proposed by ComEd and approved by 

the Commission was not only proposed in good faith, but had been accepted by the Commission 

in prior, unreversed ComEd rate orders.  See ICC Docket No. 05-0597; ICC Docket No.01-0423.  

These differences are crucial to the equitable inquiry.  Unlike the error in Independent 

Voters, which inherently harmed ratepayers by requiring them to pay costs found to be unrelated 

to the cost of service, the methodological error here did not result in ComEd’s collection of 

inherently excessive rates.  ComEd under-recovered its reasonable and prudently incurred costs 

of service despite the methodological mistake, and customers did not pay more than the just and 

reasonable costs of the service they received.  Having received ComEd’s service for less than its 

actual cost, customers are already “whole,” and a refund would be neither necessary nor 

equitable.    

ComEd incorporates by reference its arguments concerning the inequity of a refund in the 

circumstances of this case, as presented in its Post-Hearing Brief at 11-16, Post-Hearing Reply 

Brief at 4-7, and its Brief on Exceptions at 5-9.  ComEd also renews its contention that its 

proffered testimony concerning its actual costs was erroneously excluded from the record, and 
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further incorporates herein the arguments made in its September 27, 2011 Verified Petition for 

Interlocutory Review at 1-19. 

II. ANY REFUND MUST ACCOUNT FOR COMED’S 
THIRD-QUARTER 2008 PLANT ADDITIONS. 

The Appellate Court specifically required that the Commission on remand “allow[] 

ComEd to request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  

ComEd, 405 Ill. App.3d at 420.  Yet, the Order rejects those additions on the grounds that the 

Commission already decided the issue, stating:  “The Commission, therefore, clarifies that the 

original order in this proceeding should have included a specific finding that it did not find 

support for the third quarter plant additions in the record.”  Order at 45.  As ComEd has 

previously argued, see Initial Post-Hearing Br. at 16-21; Post-Hearing Reply Br. at 7-14; Br. on 

Exceptions at 9-21, that holding is both incorrect and unlawful: 

 It is contrary to the mandate, which required the Commission to weigh the evidence 

in the record, including evidence presented on remand, and to make findings 

accordingly.  The Order does not do so.  Indeed, the Order cannot be reconciled with 

the Commission’s statement in its own brief to the Appellate Court that it did not 

object to a remand for further consideration of ComEd’s third-quarter 2008 plant 

additions.  ComEd incorporates by reference its briefing on these points.  See Post-

Hearing Reply Br. at 7-14; Br. on Exceptions at 9-13. 

 ComEd never abandoned its support for the third quarter additions.  While the Order 

states (at 45) that “in surrebuttal testimony [ComEd] did not address Staff witness 

Griffin’s continued opposition,” ComEd surrebuttal witnesses Houtsma and Frank 

specifically testified: “Should the Commission choose not to accept the proposed set 

of issue resolutions as a whole, then ComEd’s proposed inclusion of the pro forma 
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capital additions through the third quarter 2008 in ComEd’s rate base remains and is 

supported by the record.”  ComEd Ex. 40 Corr., 5:95-97; see also id., 6:109-13. 

 The conclusion that the original, pre-appeal order “should have” rejected ComEd’s 

third-quarter 2008 plant additions (Order at 45) is without support.  The record 

contained overwhelming evidence supporting those additions – evidence of the same 

type that the Commission accepted in approving the other plant additions.1    

The Order also erroneously ignores the evidence submitted on remand, both as to the fact 

that the additions occurred and as to their actual amount.  We know now with absolute certainty 

that ComEd’s third-quarter 2008 plant additions actually occurred, and there can be no doubt that 

ComEd’s third-quarter 2008 plant additions reflected real costs, for real investments serving 

customers.  It is not lawful to continue to pretend that those additions do not occur and it is not 

equitable to order ComEd to refund monies for periods when those assets were serving 

customers without any regard to the real costs ComEd incurred to make them. 

ComEd incorporates by reference its briefing concerning its third-quarter 2008 plant 

additions and the requirement to use the actual data now available in calculating those plant 

additions.  See Initial Post-Hearing Br. at 16-21; Post-Hearing Reply Br. at 7-14; and Br. on 

Exceptions at 9-21.   

                                                 
1 ComEd’s evidence is not just essentially uncontradicted, but is also evidence of the very same type, 

content, and quality as that supporting the first and second quarter 2008 plant additions, which the Commission held 
was sufficient.  Indeed, ComEd provided exhaustive documentation of operational planning, engineering, and 
construction details.  See Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 10:195-208, 16:321 – 17:353; ComEd Ex. 
25.01, Rev. Sched. B-2; ComEd Ex. 25.02, work papers WPB 2.1 & 2.1b; Donnelly Reb., ComEd Ex. 21.0 Corr., 
23:501 – 68:1348; ComEd Ex. 21.2 (identifying approximately 35,000 pages of supporting documentation); 
Williams Dir., ComEd Ex. 4.0 2nd Corr., 38:724 – 40:781; McMahan Dir., ComEd Ex. 5.0 Corr., 9:167 – 38:804. 
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III. CONCLUSION 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Commission grant this application for rehearing, and revise its Order as requested herein. 

Dated: March 2, 2012 Respectfully submitted, 
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