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The People of the State of Illinois, by and through Lisa Madigan, Attorney General 

(“the People” or the “AG”) present this Pre-Trial Memorandum at the request of the 

Administrative Law Judges (“ALJs”). 

I. INTRODUCTION / STATUTORY SCHEME 

This case is the first filing by Commonwealth Edison Company (ComEd) under the 

2011 amendments to the Public Utilities Act that added a new section 16-108.5.  PA 97-0616 

and 97-0676. Section 16-108.5 allows ComEd to request special rate treatment upon 

committing to invest a total of $2.6 billion over a 10 year period, meet certain job creation 

requirements, and establish a customer assistance program.  220 ILCS 5/16-108.5(b) & 

(b)(1)(A)& (b-10).  The new section describes the special rate treatment as: 

“a performance-based formula rate approved by the Commission, which shall specify 
the cost components that form the basis of the rate charged to customers with sufficient 
specificity to operate in a standardized manner and be updated annually with 
transparent information that reflects the utility’s actual costs to be recovered during the 
applicable rate year, which is the period beginning with the first billing day of January 
and extending through the last billing day of the following December.  

220 ILCS 5/16-108.5(c).  The statute also includes provisions regarding the ratemaking 

treatment of various components of the formula, including capital structure, 220 ILCS 5/16-

108.5(c)(2); cost of equity, id. at (c)(3); an earnings collar, id. at (c)(5); various “protocols” or 



  
ratemaking factors, such as treatment of incentive compensation, pension and post-

employment benefits expenses, severance costs, amortization over five years of costs that 

exceed $10 million, and common costs allocation methods. id. at (c)(4)(A)(B)(C)(F) &(I).     

Section 16-108.5 also grants the utility the extraordinary right to reconcile the revenue 

requirement set for the prospective year with actual costs incurred in that year, and to either 

apply a surcharge or a credit to consumers’ bills to provide the utility with “what the revenue 

requirement would have been had the actual cost information for the applicable calendar year 

been available at the time of filing.”  220 ILCS 5/16-108.5(c)(6).    

ComEd filed its proposed formula rate structure, protocols and initial rates, and the 

Commission suspended the filing and initiated this docket to review the filing on November 8, 

2011.  See Id.  The statute requires a Commission order “approving, or approving as modified, 

the performance-based formula rate, including the initial rates” by May 31, 2012.  “Such 

review shall be based on the same evidentiary standards, including but not limited to, those 

concerning the prudence and reasonableness of the costs incurred by the utility, the 

Commission applies in a hearing to review a filing for a general increase in rates under Article 

IX of this Act.”  Initial rates are to take effect within 30 days after the Commission approves 

the formula tariff.  Id.  

In summary, this docket involves the review of ComEd’s proposed formula rate 

proposal, including the regulatory treatment of various rate base and expense items, whether 

the items are just, reasonable, and prudent and should be included in rates to become effective 

within 30 days of May 31, 2012, and how the reconciliation will work.     

II. TESTIMONY SUBMITTED BY THE PEOPLE AND AARP  

The People of the State of Illinois, by Attorney General Lisa Madigan (“AG”) and 



  
AARP sponsored testimony in this docket addressing both the initial rates under the formula 

and the method to reconcile rates under section 16-108.5(c)(6).  The AG/AARP witnesses do 

not address every component of the revenue requirement, and the AG and AARP retain the 

right to adopt or comment on the testimony of other witnesses on issues not addressed by the 

AG/AARP witnesses.    

The People, with the AARP, presented the testimony of two witnesses in this case 

addressing various accounting issues:  Michael Brosch, AG/AARP Exhibits 1.0 through 1.11 

(Confidential and Public) and AG/AARP Exhibits 3.0 through 3.4; and David Effron, AG/AARP 

Exhibits 2.0 Revised, Schedules DJE-1 through DJE 1.3, and AG/AARP Exhibits 2.1 and 

2.2.  A summary of the overall adjustments proposed by the AG/AARP witnesses is contained 

in AG/AARP Exhibit 1.3 (confidential and public), attached to the direct testimony of Mr. 

Brosch.  



  
III. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

Overall, the expert review of the AG/AARP witnesses concludes that ComEd’s revenue 

requirement be reduced to no more than $1,964,683,000, which represents a reduction of 

$119,389,000 from ComEd’s prior year revenue requirement of $2,084,072,000.  This 

recommendation is based solely on the adjustments recommended by AG/AARP witnesses 

Brosch and Effron and does not incorporate other adjustments that the People may agree with or 

adopt in briefs. **** 

IV. TEST YEAR 

AG/AARP witness Mr. Brosch discusses the importance of the “test year” in regulation.   

He notes that the proper selection and consistent application of the test year is critically important, 

so that all of the components of the revenue requirement, including rate base, operating expenses, 

capital costs and sales or billing determinants are holistically analyzed and quantified in a balanced 

and internally consistent manner with appropriate “matching” of costs and revenues.  AG/AARP 

Ex. 1.0 at 6.  Mr.  Brosch notes that the Company’s proposed test year is a hybrid, employing both 

historical and forecasted information and both average and year-end information.   Mr. Brosch 

recommends that the reconciliation calculation should employ an average rate base

 

to properly 

quantify the return on investment elements of the revenue requirement.  The proper level of return 

for investors should reasonably compensate the actual level of capital invested in the Delivery 

Service business throughout the true-up period.  Adoption of ComEd’s proposed reconciliation 

approach, which would apply the allowed rate of return to year-end rate base, would systematically 

overstate the true-up rate base and resulting reconciliation revenue requirement. 

V. JURISDICTIONAL ALLOCATIONS – RATE BASE AND EXPENSES  

ComEd proposes several differences in the jurisdictional allocation of ComEd’s costs 



  
between the FERC transmission jurisdiction and the ICC retail delivery service business, which 

result in increased revenue requirements for ratepayers.  The Company requests changes to the 

allocation of General and Intangible (“G&I) Plant, changes to the allocation of Real Estate Taxes, 

changes in allocation of Late Payment Charges and more detailed calculations of Depreciation 

expense on projected Plant additions.  AG/AARP witness Brosch recommends that these ComEd 

proposed changes in T&I Plant allocation be rejected, as there is no justification for increasing the 

Delivery Service revenue requirement to effect these changes.  AG/AARP Exhibit 1.3, page 1 

reflects, in column (d) an adjustment to reduce depreciation expense and rate base for the overall 

impact of ComEd’s proposed changes to jurisdictional allocation of G&I investment.   Mr. Brosch’s 

adjustments, which reduce ComEd’s proposed revenue requirement by $5,865,000, are detailed in 

AG/AARP Ex. 1.3, col. d.  

In the event the Commission changes its decision in the prior rate order cited above, and 

now approves ComEd’s proposed changes in G&I Plant and/or real estate tax allocations, Mr. 

Brosch recommends that the Commission could further revise the jurisdictional allocation of Late 

Payment Fee revenues to treat these revenues as 100 percent ICC jurisdictional. This further change 

in revenue allocation procedures would help to mitigate the cost shifting impact of the Company’s 

proposed changes in jurisdictional allocations of G&I Plant and/or real estate taxes.   

VI.  RATE BASE 

A. Overview  

Mr. Brosch discusses the importance of the “test year” in regulation utilities because it 

preserves the balance, or “matching,” of revenues, expenses, cost of capital and rate base 

investments so as to avoid over- or under-stating the revenue requirement. AG/CUB Ex. 1.0 at 5-

16; AG/CUB Ex. 7.0 at 11. This framework provides an incentive for utility to manage its costs to 



  
maximize its overall rate of return protects. Mr. Brosch examines ComEd’s proposal to extend the 

test year in this case by another 18 months to recognize growth in plant in service without 

recognizing the concurrent growth in accumulated depreciation and other elements of the revenue 

requirement that would offset increasing plant costs. Failure to recognizes this growth would 

lead to an inflated rate base, and Mr. Brosch demonstrates how an inflated rate base will result if 

ComEd’s proposal is accepted by comparing its total asserted jurisdictional delivery service 

and transmission service rate base with its cost of capital summaries in this case, which show an 

overstatement of invested capital by nearly a half a billion dollars. 

B. Cash Working Capital  

AG/AARP witness Brosch recommends at this time, and only

 

for initial determination of the 

inception rates that will later be subject to reconciliation, that the Company’s proposed lead lag 

study at ComEd Ex. 4.3, App 3 TB and Ex. 8.1 TB be modified to reflect the following changes and 

then employed to set rates: 

1. Revision of ComEd’s estimated revenue collection lag to account for the 

uncollectible accounts portion of Accounts Receivables used in ComEd’s 

calculation, which are receivables that will not be collected at all, and therefore 

cannot impact the timing of ComEd’s cash flows.  

2. Removal of non-cash Pension and OPEB accrued expense amounts from the 

“Receipts” to which a revenue lag value is applied by ComEd. 

3. Insertion of the Commission’s Docket No. 10-0467 ordered payment lead for 

intercompany transactions, to avoid potential cross-subsidization of affiliate 

transactions. 



  
4. Reinstatement of the Commission’s ordered treatment of pass-through taxes, 

assigning no revenue lag to these amounts where ComEd serves as the collection 

agent and no tax is owed until after revenues are collected by ComEd. 

5. Correction of ComEd’s inappropriate application of the calculated “Other O&M” 

payment lead value to CWIP-related Accounts Payable balances. 

Mr. Brosch further recommends that, before any CWC allowance is permitted in future formula rate 

changes or as part of the reconciliation of 2011 revenue requirements to actual costs in the 

Company’s May 2012 filing, ComEd be ordered to conduct a more extensive analysis of its actual 

revenue collection lag days and revise the CWC calculations to reflect the results of such study, as 

more fully described herein.  Mr. Brosch discusses these proposals in AG/AARP Ex. 1.0 at pages 

26-39 and in AG/AARP Ex. 3.0 at pages 12-28. His rate base CWC adjustment in his Direct 

Testimony was $78,893,000 and was revised in rebuttal to $86,564,000. AG/AARP Ex. 1.3, p. 2 & 

AG/AARP Ex. 3.4. 

C. Accumulated Deferred Income Taxes 

Mr. Effron recommends three adjustments related to Accumulated Deferred Income Taxes (or 

ADITS), each of which reduces the net rate base deduction for ADIT as shown below:  

(1) provision for bad debt - $19,400,000 

(2) reserve for employee litigation - $4,688 

(3) supplemental employee retirement plan - $5,067 

Mr. Effron describes the bases for these adjustments in AG/AARP Ex. 2.0 at pages 4-7, and 

his adjustment is shown on Schedule DJE-1.1.   

D. Operating Reserves 

Operating reserves are “cumulative accruals for certain expenses in excess of cash actually 



  
disbursed …[which] provide the Company with a non-investor source of funds.”  AG/AARP Ex. 

2.0 Rev. at 7.  Mr. Effron recommends two adjustments to rate base to remove accrued vacation 

and accrued incentive pay as shown below (including the effect on ADIT): 

(1)  Accrued vacation - $441,663,000 

(2) Accrued incentive pay - $36,426,000 

E. Deferred Credits  

Deferred credits are cash received by the Company before it is earned.  ComEd agreed 

with Mr. Effron’s recommendation to deduct from rate base deferred credits for “Initial 

Payments – Contracts” but used a different allocation method than Mr. Effron used in his 

Direct Testimony.  Mr. Effron has accepted ComEd’s rebuttal allocation, which resulted in a 

rate base adjustment of $912,000.  AG/AARP Ex. 4.0 at 8; ComEd Ex. 13.0 at 14-15.  

F. 2011 Projected Plant Additions 

1. ADITS – Bonus Depreciation   

The statute allows ComEd to add projected plant additions to an otherwise historical test 

year using FERC Form 1 data to “populate” the rate formula.  220 ILCS 5/16-108.5(c)(6).  The 

statute states:     

The utility shall file, together with its tariff, final  
data based on its most recently filed FERC Form 1, plus  
projected plant additions and correspondingly updated  
depreciation reserve and expense for the calendar year in which  
the tariff and data are filed, that shall populate the  
performance-based formula rate and set the initial delivery  
services rates under the formula.  

Mr. Effron recommends that in addition to updating the depreciation reserve and expense, 

ComEd should include the effect of the ADIT generated by the 2011 plant additions in rate 



  
base.  In response to the Company’s rejection of this adjustment, Mr. Effron pointed out that 

there was “bonus depreciation” in 2011 that was much greater than any other adjustment, and 

that its “magnitude” sets it apart from other adjustments.  AG/AARP Ex. 2.0   and 4.0 at 9.  Mr. 

Effron recommends a $265,681,000 rate base adjustment to reflect the effect of bonus 

depreciation on future plant additions.   

2. New Business Revenue Adjustment – Billing Determinants  

Plant additions are related to new business, and Mr. Effron recommends that the 

formula and the rates set in this docket reflect the related growth in the number of customers 

and in sales volume.  Although the Company disputes this adjustment on the grounds that the 

growth in customers will be captured in the reconciliation, ComEd Ex. 13.0 at 45-46, Mr. 

Effron pointed out on rebuttal that if the billing determinants are not changed in this docket (i.e. 

when setting inception rates based on historical data plus plant additions), customers will pay 

more than is appropriate because billing determinants will include less demand over which to 

spread the revenue requirement than is appropriate.  The reconciliation only addresses the 

revenue requirement – not the billing determinants.  AG/AARP Ex. 2.0 at 16-18 & AG/AARP 

Ex. 4.0 at 9-10.  The new business represents approximately $127.1 million, and would be 

spread over an increase of 0.42% in the number of residential bill and a 0.9% increase in the 

number of commercial and industrial bills. 

VII. OPERATING EXPENSE ADJUSTMENTS 

G. Employment related expenses   

Section 16-108.5(c) provides that the formula rate is to be based on existing Commission 

practice, except where specifically provided in the new section.  E.g., 220 ILCS 5/16-

108.5(c)(6)(“Nothing in this section is intended to allow costs that are not otherwise recoverable to 



  
be recoverable by virtue of inclusion in FERC Form 1.” & “Such review shall be based on the same 

evidentiary standards, including but not limited to, those concerning the prudence and 

reasonableness of the costs incurred by the utility, the Commission applies in a hearing to review a 

filing for a general increase in rates under Article IX of this Act.”).  AG/AARP witness Mr. Brosch 

testifies that ComEd did not treat various employment-related expenses as they were treated in the 

last ComEd rate case (Docket 10-0467), and recommends adjustments to the following expenses: 

(1)  Management Retention Bonuses 

(2) Discretionary Management Performance Awards 

(3) Stock-based compensation 

(4) Executive perquisite expenses 

Mr. Brosch recommends adjustments of $2,128,000 for awards and perquisites and $6,268,000 for 

incentive compensation.  AG/AARP Ex. 1.3, col. (e) & (f). 

H.  Charitable Contributions  

AG/AARP witness Brosch flagged the charitable contributions claimed by ComEd as a 

matter for Commission attention.  This issue is addressed by Staff witness Tolsforf (Staff Ex. 6 & 

17) and CUB witness Ralph Smith.  Whether the level of charitable contributions claimed by 

ComEd is reasonable and includes contributions that are not authorized by Section 9-227 of the 

Public Utilities Act are issues presented for decision.  

I. Adjustments Conceded by ComEd in Direct  

AG/AARP witness Mr. Brosch identified $749,000 in adjustments conceded by ComEd 

during discovery.  AG/AARP Ex. 1.0 at 49-50 & AG/AARP Ex. 1.3, col.g.  



  
VIII. RECONCILIATION ISSUES   

J. Average rate base, not year-end rate base, should be used in the 
reconciliation formula  

Section 16-108.5 provides for a reconciliation of the revenue requirement based on 

historical FERC Form 1 data plus projected plant addition and actual data reported in the FERC 

Form 1 for the rate year.  The statute states:  

the intent of the reconciliation is to ultimately reconcile the revenue requirement 
reflected in rates for each calendar year, beginning with the calendar year in 
which the utility files its performance-based formula rate 
tariff pursuant to subsection (c) of this Section, with what the revenue 
requirement would have been had the actual cost information for the applicable 
calendar year been available at the filing date.  

220 ILCS 5/16-108(d)(1). Mr. Effron and Mr. Brosch both recommend that in the 

reconciliation, the Commission use the twelve month average of actual rate base investment 

rather than the year end value.  ComEd opposed this recommendation on the grounds that the 

statute does not specifically direct the Commission to use “average” rate base in the 

reconciliation.  ComEd Ex. 12.0 at 32-35.  Mr. Effron testifies that the statute does not specify 

the use of either year-end or average rate base in the reconciliation, but that the use of the 

average rate base in the reconciliation allows the Commission to determine the rate base as if 

actual cost information were available when the rate was initially set.  AG/AARP Ex. 2.0 at 18-

20; AG/AARP Ex. 4.0 at 10-13.  Mr. Brosch recommends that the reconciliation calculation 

should employ an average rate base

 

to properly quantify the return on investment elements of the 

revenue requirement.  The proper level of return for investors should reasonably compensate the 

actual level of capital invested in the Delivery Service business throughout the true-up period. Mr. 

Brosch testified that the use of average, rather than year-end rate base is consistent with the 

statute and that only the average rate base will truly represent the “actual” rate base for the 



  
reconciliation year.  Adoption of ComEd’s proposed reconciliation approach, which would apply 

the allowed rate of return to year-end rate base, would systematically overstate the true-up rate base 

and resulting reconciliation revenue requirement  AG/AARP Ex. 1.0 at 8-10; AG/AARP Ex. 3.0 

at 6-11.  

The revenue effect of using average rather than year-end rate base will be realized at the 

reconciliation phase of the formula process.  

K.  Reconciliation Interest Charges 

Section 16-108.5(d) allows the extraordinary reconciliation for formula rates, as follows: 

Provide for an annual reconciliation, with interest as described in subsection (d) of 
this Section, of the revenue requirement reflected in rates for each calendar year, 
beginning with the calendar year in which the utility files its performance-based 
formula rate tariff pursuant to subsection (c) of this Section, with what the revenue 
requirement would have been had the actual cost information for the applicable 
calendar year been available at the filing date.  

220 ILCS 5/16-108.5(d).  ComEd is proposing that the revenue requirement difference arising from 

the reconciliation process, whether positive or negative, be allowed to earn the Company’s 

calculated overall cost of capital, rather than simple interest as provided for in the Act.  AG/AARP 

Ex. 1.0 at 16.  Mr. Brosch recommends several changes to ComEd Ex. 2.1, Sch. FR A-4, the 

formula rate spreadsheet template “Reconciliation Computation: 

(1) A short term debt interest rate should be used for the reconciliation amount,  recognizing 

ComEd’s ability to access credit markets at favorable cost rates to finance short term 

asset investments;  

(2)  An alternative cost rate for consideration would be the interest rate ComEd currently 

pays on customer deposit balances.  

Mr. Brosch describes these adjustments at pages 16-20 of AG/AARP Ex. 1.0 at 16-20, and at 



  
pages 11-12 of AG/AARP Ex. 3.0.  

IX. CONCLUSION 

WHEREFORE, the People submit the foregoing Pre-trial Memo.       

Respectfully submitted,       
People of the State of Illinois        

LISA MADIGAN, Attorney General        

By:  ___________________________        
Janice A. Dale        
Susan L. Satter        
Karen L. Lusson        
Assistant Attorneys General        
Public Utilities Bureau          
100 West Randolph Street        
Chicago, IL  60601        
(312) 814-1104        
JDale@atg.state.il.us

        

SSatter@atg.state.il.us
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Date:  February 29, 2012        


