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PRE-TRIAL MEMORANDUM OF THE CITIZENS UTILITY BOARD 
 

The Citizens Utility Board (“CUB”), by and through their attorneys, presents this 

Pre-Trial Memorandum pursuant to the request of the Administrative Law Judges 

(“ALJs”) in this matter.  CUB presented the testimony of two witnesses in this case: 

Ralph Smith, CUB Exhibits 1.0 through 1.3 and CUB Exhibits 3.0 and 3.1 regarding 

various accounting issues, and Scott Hempling, CUB Ex. 2.0 regarding how the ICC can 

control risk and emphasize performance within the new formula rate structure.   

 

I.  RATE BASE ADJUSTMENTS 

A. Summary of Recommendations 

Based on Mr. Smith’s review of the Company’s testimony, on the discovery that 

has been conducted, on publicly available information, and on his experience in the area 

of regulatory accounting, policy, and revenue requirement determination, Mr. Smith 

recommended the following adjustments be made to ComEd’s proposed jurisdictional 

rate base: 
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B-11, Cash Working Capital (Adjustment for Operating Expense-Lead/Lag Study) 

Mr. Smith discovered that ComEd has not appropriately reflected Commission-

Ordered adjustments for Energy Assistance Charges/Renewable Energy pass-through 

tax (“EAC/REC”) revenue lag days and expense lead days, Gross Receipts/Municipal 

Utility pass-through tax (“GRT/MUT”) revenue lag days, and expense lead days for 

intercompany expenses in its formula rate filing.  As a result, Mr. Smith proposes that 

the adjustment to reduce the Cash Working Capital ("CWC") component of rate base 

based on adjustments to the lead lag study presented by ComEd be made to reflect the 

treatment of EAC/REC, GRT/MUT and intercompany changes consistent with the 

Commission's final Order in Docket No. 10-0467:  

                                                 
1 This letter/number refers to the schedules attached to Mr. Smith’s testimony detailing 

how each adjustment was calculated.  All schedules are contained in Exhibits 1.2 for Mr. Smith’s 
direct testimony. 

Effect of CUB Adjustments to Rate Base Schedule
 Rate Base 

Impact 

Estimated 
Revenue 

Requirement 
Impact

Cash Working Capital for Operating Expense - Lead/Lag Study Corrections B-1 (45,752)            (6,166)$        
Remove Capitalized Restricted Stock from CWIP/Accumulated Depreciation B-2 (787)                 (106)$           
Reallocation of General and Intangible Plant - Jurisdictional B-3 (18,197)            (2,452)$        
Capitalized Miscellaneous Disallowances B-4 (492)                 (66)$             
Adjustment for Three Years of Illinois Distribution Tax Credits Recorded in 2010 B-5 3,131               422$             
Adjustment to Capitalized AIP -From 112.2% to 102.9% and 100% of Target B-6 1,905               257$             
Miscellaneous Jurisdicitional ADIT Components B-7 (42,883)            (5,779)$        
Other Cash Working Capital Adjustments B-8 (14,281)            (1,925)$        
Reserves for Accrued Vacation and Accrued Incentive, Net of Related ADIT B-9 (43,913)            (5,918)$        
Jurisdictional ADIT on Bad Debt Reserve B-10 (19,440)            (2,620)$        
Estimated ADIT Impact from Tax Over Book Depreciation on 2011 Distribution Plant Additions B-11 (201,742)          (27,187)$       
Treat Supplemental Employee Retirement Plan ADIT as a Net Pension Asset Component B-12 (5,067)              (683)$           
Total CUB Adjustments to Rate Base (387,517)$        (52,223)$       
Rate Base per Company's Filing B 6,647,180$       
CUB Adjusted Rate Base B 6,259,663$       
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 Consistent with the Commission's Order in Docket No. 10-0467, Mr. Smith 

used 45.55 expense lead days for intercompany expenses while the Company 

used 30.55 expense lead days for its calculation. 

 Mr. Smith used zero revenue lag days and 35.21 expense lead days for the 

Energy Assistance Charge/Renewable Energy pass through tax while the 

Company used 51.25 revenue lag days and 30.05 expense lead days.  

 Mr. Smith used zero revenue lag days for Gross Receipt/Municipal Utility 

pass through tax while the Company used 51.25 revenue lag days. 

As shown on CUB Ex.1.2, these corrections reduce ComEd's proposed amount of cash 

working Capital by $45.752 million. 

B-2, Remove Capitalized Restricted Stock from CWIP/Accumulated Depreciation 

Mr. Smith proposes that ComEd’s rate base be adjusted to remove the capitalized 

restricted stock from CWIP/Accumulated Depreciation, reducing ComEd’s rate base by 

$787,000.  As with ComEd’s prior case, costs of restricted stock, which are related to the 

performance of a parent company, should be borne by shareholders, not ratepayers. 

B-3, Reallocation of General and Intangible Plant 

Mr. Smith proposes to adjust ComEd's rate base of $18.197 million as a result of 

changes in ComEd’s proposed allocation approach.  In Docket No. 10-0467, ComEd’s 

last rate case, ComEd proposed to switch from a set of generic functional allocators to a 

single generic functional allocator based on Wages and Salaries for certain accounts.  
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For other G&I accounts ComEd proposed to replace the direct assignment methodology 

with a generic functional Wages and Salaries allocator. Both proposals were rejected by 

the Commission in that case.  Here, ComEd proposes that the formula rate uses a direct 

assignment for Communication Equipment, the largest component of G&I Plant, and a 

Wages and Salaries allocator for the remainder.  As a result, cost is shifted into the 

jurisdictional revenue requirement for electric distribution service.  Mr. Smith 

recommends that ComEd's proposed jurisdictional rate base should be reduced by $17.7 

million and depreciation expense should be reduced by $492,000.  (As a result of this 

adjustment, ComEd’s proposed depreciation expense needs to be adjusted as well.)  

B-4, Remove Capitalized Miscellaneous Disallowances 

Mr. Smith recommends that ComEd’s rate base be adjusted to remove capitalized 

Other Stock Awards and Perquisites of $40,000, Retention Awards Cost of $427,000, and 

50% of Performance Awards to Shareholders of $25,000, totaling capitalized 

miscellaneous disallowances of $492,000, in order to be consistent with the treatment of 

such costs with the Commission’s final Order in ComEd's last rate case, Docket No. 10-

0467.  This adjustment requires a related adjustment to ComEd’s operating expense, 

discussed in Section III infra. 

B-5, Adjustment for Three Years of Illinois Distribution Tax Credits Recorded in 2010 

Mr. Smith recommends that ComEd’s rate base be adjusted to reflect three years 

of Illinois Distribution Tax Credits recorded in 2010.  In conjunction with the 
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amortization adjustment shown on Schedule C-6, Mr. Smith recommends that the three 

years of Illinois Distribution Tax Credits be normalized over three years. This 

adjustment increases ComEd proposed rate base by $5.2 million dollars and 

Accumulated Deferred Income Tax by $2.1 million dollars, increasing ComEd proposed 

rate base by $3.1 million. The related adjustment for the amortization expense is shown 

in CUB Ex 1.2, Schedule C-6. 

B-6, Adjustment for Capitalized AIP Over 100 Percent of Target 

Mr. Smith recommends the Commission remove from ComEd’s rate base the 

capitalized portion of 2010 AIP cost that was capitalized for amounts in excess of 100 

percent of the target level. This adjustment is related to an adjustment to operating 

expenses (CUB Adjustment C-8) and the need for making this adjustment is discussed 

in detail in conjunction with that related expense adjustment. 

 

B-7, Miscellaneous Accumulated Deferred Income Taxes 

Mr. Smith recommends that ComEd’s rate base be adjusted to remove debit-

balance Accumulated Deferred Income Tax (ADIT) components from rate base, 

consistent with the treatment of those items in ComEd’s recent rate case, Docket No. 10-

0467, reducing ComEd’s proposed rate base by $42.883 million.   
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B-8, Other Cash Working Capital Adjustments  

Mr. Smith found that after making necessary adjustments to ComEd’s proposed 

Cash Working Capital requirement, ComEd has a negative cash working capital 

requirement.  In other words, customers and other non-investor sources are essentially 

supplying the funds used for the day-to-day operations of the Company before the 

Company is paying for the cash expenditures.  This net source of non-investor supplied 

funds should be reflected in the determination of jurisdictional rate base.  The specific 

concerns identified by Mr. Smith are: 

 The revenue collection lag is excessive and has apparently resulted from 

the arbitrary calculation method employed by ComEd which fails to 

account for and fully remove amounts carried in Accounts Receivable that 

become uncollectible. 

 ComEd’s calculation applied the same lag for Base Payroll and 

Withholdings to the test year incentive pay, which understates the 

payment lag.2   

 ComEd’s calculation included a net Cash Working Capital requirement 

amount for pension and OPEB costs, which created a working capital 

requirement of approximately $15.836 million which should be removed: 

 ComEd has applied its expense lead days applicable to “Other O&M 

expense” of the CWC calculation to an Accounts Payable balance 

                                                 
2 See, e.g., ComEd’s responses to AG 6.06(a) and (f) Corrected. 
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associated with Construction Work in Progress (“CWIP”).  The Accounts 

Payable balance associated with CWIP was originally calculated as $1.283 

million.  Upon further discovery, Mr. Smith recommended that $4.060 

million3 should be deducted directly in the determination of the Cash 

Working Capital requirement because that represents the amount of non-

investor supplied funds that are associated with CWIP.  

As a result of his examination, Mr. Smith concluded that ComEd’s proposed 

revenue lag of 51.25 days, including a collection lag of 32.34 days, appears to be 

excessively long. Revenue collection lag should be computed only on the collectible 

portion of Accounts Receivable that becomes actual cash payments.  By failing to 

deduct that Accumulated Provision for Uncollectible Accounts from its Accounts 

Receivable in its calculation of the revenue collection lag, a failure which significantly 

overstates the collection lag. Mr. Smith proposed to correct this by adjusting the 

collection lag by approximately 4.5 days to exclude uncollectible balances.  As shown 

on CUB Ex. 1.2, Schedule B-8, page 1, line 31, this results in a recommend net cash 

working capital allowance for ComEd of negative $10.958 million, which in turn 

reduces ComEd’s requested amount by approximately $60 million.  Net of the 

adjustment made on CUB Ex. 1.2, Schedule B-1, a reduction of $14.281 million is needed 

to address the cash working capital issues noted above, as shown on Schedule B-8, page 

1, line 35.  Alternatively, Mr. Smith notes that using a 27.17 day collection lag and a 

                                                 
3 CUB Ex. 3.0 at 13:252-13:255. 
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46.08 day total revenue lag would be an appropriate way of correcting for excessive 

collection lag due to uncollectibles.4 

B-9, Reserves for Accrued Vacation and Accrued Incentive Pay, Net of Related ADIT 

As shown on CUB Ex. 1.2, Schedule B-9, Mr. Smith recommended that ComEd’s 

jurisdictional rate base be reduced by $44.164 million for accrued vacation, and by 

$28.714 for accrued incentive compensation, for a total increase to operating reserves of 

$72.878 million.  As a result of these adjustments, net of related debit-balance ADIT of 

$28.965 million, ComEd’s rate base is reduced by $43.913 million. The reason for this 

adjustment, Mr. Smith explained, is that ComEd reflected vacation pay expense and the 

incentive pay expense in its total payroll expense in the cash working capital study at 

the normal payroll lag, and did not reflect the longer lag related to these items which 

are accrued during the course of the year and are paid after the end of the year.  

Because the source of funds provided by the longer lag in payment of vacation pay and 

incentive pay is not specifically recognized in the calculation of cash working capital, 

the accrued liabilities for these items should be included in operating reserves.   

 

B-10, Jurisdictional ADIT on Bad Debt Reserve 

Following the allocation of bad debt expenses, and as shown on CUB Ex. 1.2, 

Schedule B-10, the ADIT on the Bad Debt Reserve should be jurisdictionally allocated in 

                                                 
4 CUB Ex. 3.0 at 11:219-11:222. 
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the same proportion to bad debt expense.  Mr. Smith recommends that, using a 

jurisdictional allocation of 34.8707 percent, ComEd’s proposed rate base be reduced by 

$19.440 million. 

B-11, Estimated ADIT Impact from Tax Over Book Depreciation on 2011 Distribution 
Plant Additions 

ComEd’s filing reflects a projection of 2011 Plant additions and Accumulated 

Depreciation but does not reflect a projection of related 2011 ADIT for the difference 

between book and tax depreciation.  Because the tax law provides for the opportunity 

for 100 percent bonus tax depreciation on qualifying assets, Mr. Smith finds this to be a 

significant omission, one which if not adjusted will overstate rate base for the inception 

rates for the ComEd formula rate plan.  Mr. Smith recommends that the Commission 

include in ComEd’s proposed rate base an estimated amount of the 2011 ADIT for the 

difference between book and tax depreciation be reflected as an offset to jurisdictional 

rate base.  As shown on CUB Ex. 1.2, Schedule B-11, Mr. Smith estimates the 2011 ADIT 

for the difference between book and tax depreciation on ComEd’s 2011 distribution 

plant additions should be in the range of $110.1 million to $224.6 million based on 

assuming that 50 percent to 100 percent of ComEd’s 2011 distribution plant additions 

will qualify for 2011 bonus tax depreciation.  For purposes of a placeholder adjustment, 

pending additional information from ComEd, Mr. Smith used $201.7 million, as shown 

on Schedule B-11.   
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B-12, Treat Supplemental Employee Retirement Plan ADIT as a Net Pension Asset 
Component 

As shown on CUB Ex. 1.2, Schedule C-10, Mr. Smith recommends that ComEd’s 

expense be increased by $323,000 by applying the 6.37 cost rate to the $5.067 million.  In 

Docket No. 10-0467, a carrying cost for ComEd’s pension asset was provided at a long-

term debt cost rate.  In its formula rate filing, ComEd included a rate base addition for 

SERP related ADIT in account 190.  This ADIT amount should be included in the 

pension funding cost calculation, rather than in jurisdictional rate base.  Eliminating the 

SERP-related ADIT from the jurisdictional rate base calculation reduces the Company’s 

jurisdictional rate base by $5.067 million, as shown on CUB Ex. 1.2, Schedule B-11. 

 

Use of Average Calendar Year Rate Base for Annual Reconciliations 

Mr. Smith recommends that the Commission use an average calendar year rate 

base computation, rather than a year-end computation, because the use of a year-end 

rate base to measure actual results is a mis-match, with the requirement of Section 16-

108.5(c)(6) that the reconciliation consider "what the revenue requirement would have 

been had the actual cost information for the applicable calendar year been available at 

the filing date."  If ComEd’s jurisdictional rate base has grown during the measurement 

period, it could cause a significant distortion to the measurement of ComEd’s earnings.  

The difference in approaches can have a significant effect, particularly where the 

utility’s rate base is growing significantly, with the result that the distortion in the 

measurement of results for the applicable calendar period can become quite large.  Mr. 
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Smith recommends the Commission ask that ComEd’s proposed schedules for the true-

up phase of the formula rate plan measurement should be revised to conform with the 

concept of using an average rate base to measure earnings for the true-up phase. 

 

II. OPERATING EXPENSES 

 Mr. Smith recommends that the following adjustments show be made to 

ComEd’s proposed jurisdictional net operating income: 

 
 

C-1, Miscellaneous Expense Disallowances 

Mr. Smith recommends the Commission reduce ComEd’s proposed operating 

expenses by $2.185 million as shown on CUB Exhibit 1.2, Schedule C-1, for expenses 

that are not necessary to the provision of utility service.  This reduced amount consists 

of $57,000 for sporting activity/suite/sponsorship expenditures, $203,000 for other 

Effect of CUB Adjustments on Net Operating Income Schedule
 Net Operating 
Income Impact 

Estimated 
Revenue 

Requirement 
Impact

Miscellaneous Disallowances C-1 1,317$             (2,185)$        
Remove Restricted Stock Expense C-2 1,157$             (1,921)$        
Legal Fees Related to IRS Dispute-Sale of Fossil Generating Units C-3 417$                (692)$           
Remove Photovoltaic Pilot Costs C-4 349$                (580)$           
Depreciation Expense Adjustment from G&I reallocation C-5 299$                (497)$           
Adjustment for Three Years of Illinois Distribution Tax Credits Recorded in 2010 C-6 3,131$             (5,197)$        
Interest Synchronization C-7 (5,381)$            8,930$          
Adjustment for AIP-From 112.2% to 102.9% and 100% of Target C-8 1,355$             (2,248)$        
Adjustment for AIP-Charged by BSC Based on Earnings C-9 2,283$             (3,788)$        
Expense for Carrying Cost on Pension Asset for SERP Related ADIT C-10 (195)$               323$             
Donations (not yet quantified) C-11 -$                 -$             
Use Jurisdictional Allocation for Property Tax Expense Based on Same Methodology Used in 
Docket No. 10-0467 C-11 2,016$             (3,345)$        
Total CUB Adjustments to Operating Income 6,749$             (11,200)$       
Net Operating Income per Company's Filing C 572,088$         
CUB Adjusted Net Operating Income C 578,837$         
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stock awards and perquisites, $1.793 million for retention awards cost5, and $132,000 for 

the removal of 50% of performance awards to reflect allocation of such cost to 

shareholders.  

C-2, Restricted Stock Expense 

Mr. Smith recommends the Commission reject ComEd’s proposal to include 

costs associated with the Restricted Stock Incentive program in its operating expense.  

The cost of this program is incurred to improve the ComEd and Exelon financial 

performance for the benefit of shareholders, and as such, the Restricted Stock incentive 

expense requested by ComEd should be removed from test year operating expenses, as 

they were in ComEd’s last rate case, 10-0467.  As shown on CUB Exhibit 1.2, Schedule 

C-2, the removal of Restricted Stock Expense reduces jurisdictional test year expense by 

$1.921 million. 

C-3, Legal Fees Related to IRS Dispute-Sale of Fossil Generating Units 

Mr. Smith proposes an adjustment shown on CUB Ex.1.2, Schedule C-3, to 

remove the legal cost related to an IRS dispute associated with the gain on the sale of 

the fossil generating units included in ComEd's 2010 operating expense of $776,324.  As 

stated in the final Order in Docket No. 10-0467, page 110, the amount of legal fees 

related to IRS dispute- sale of fossil generating units was removed. Removal of this 
                                                 

5 While Mr. Smith referred to this adjustment as a “normalization” in his direct 
testimony, he clarified in his rebuttal testimony that “[t]he adjustment is necessary to limit the 
2010 allowed amount to a reasonable level.”  CUB Ex. 3.0 at 26:551-26:555. 
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expense from the formula rate plan revenue requirement is therefore also consistent 

with the Commission's final Order in Docket No. 10-0467. 

C-4, Remove Photovoltaic Pilot Costs 

Mr. Smith proposes to remove costs associated with ComEd’s Photovoltaic Pilot 

Costs, since these costs were removed in ComEd’s last rate case, ICC Docket No. 10-

0467.  This adjustment reduces ComEd's proposed operating expense by $580,000. CUB 

Ex.1.2, Schedule C-4.   

C-5, Depreciation Expense Adjustment from G&I Reallocation 

Mr. Smith proposes an adjustment to reduce the depreciation expense by 

$497,000 to remove the impact from the G&I allocation methodology change proposed 

by ComEd, an adjustment similar to the Commission's rejection of the cost allocation 

methodology change that ComEd had proposed in Docket No. 10-0467.  The related rate 

base adjustment is shown on CUB Ex 1.2, Schedule B-3. 

 

C-6, Adjustment for Three Years of Illinois Distribution Tax Credits Recorded in 
2010 

Mr. Smith recommends the Commission reduce ComEd’s proposed amortization 

expense by $5.197 million to reflect amortization6 over three years for the three years of 

                                                 
6 While Mr. Smith referred to this method as “normalization” in his direct testimony, he 

changed his terminology to refer to the method as “amortization” in his rebuttal testimony.  CUB 
Ex. 3.0 at 27:564-27:640. 



ICC Docket No. 11-0721 
CUB Pre-Trial Memo 

16 

Illinois Tax Credits that ComEd recorded in 2010.  Mr. Smith concludes that there is no 

requirement in Section 16-108.5(c)(4)(f) to amortize Illinois Distribution Tax Credits over 

five years, and is makes more sense to amortize the three years of IEDT that ComEd 

recorded in 2010 over three years, to match the amortization result with the number of 

years of IEDT periods.   Additionally, regardless of the specific amortization period 

chosen by the Commission, Mr. Smith recommends that the Commission order ComEd 

to recognize the amortizations of the Illinois Distribution Tax Credits in the Formula 

Rate Plan.7 

 

C-7, Interest Synchronization 

As shown on CUB Ex. 1.2, Schedule C-7, the interest synchronization adjustment 

synchronizes the rate base and cost of capital with the tax calculation.  It is calculated by 

applying the weighted cost of debt to the adjusted jurisdictional rate base to obtain a 

synchronized interest deduction for use in the calculation of test year income tax 

expense.  As shown on Schedule C-7, Mr. Smith applied the weighted cost of debt, 

which is 3.54 percent, to the adjusted rate base amount in order to determine the pro 

forma interest deduction to be used in calculating income tax expense for the test 

period.  He then applied the state and federal income tax rates of 7.30 percent and 35 

percent to the resulting interest deduction difference to determine the amount of 

adjustment to income tax expense for interest synchronization. 

                                                 
7 CUB Ex. 3.0 at 30:637-30:640. 
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C-8, ComEd Annual Incentive Compensation 

As shown on CUB Ex. 1.2, Schedule C-8, ComEd’s 2010 annual incentive 

compensation expense should be reduced by $2.248 million on a jurisdictional basis to 

limit the amount included to a maximum of 100 percent of the targeted awards amount.  

Mr. Smith noted that incentive compensation must be reasonable and consistent with 

Commission practice, and that nothing in Section 16-108.5(c)(4)(A) justifies charging 

ratepayers for additional incentive compensation increases that result from unilateral 

decisions by Company management to significantly increase the otherwise  applicable 

Net Income Limiter features of the incentive compensation plan that would have 

limited the 2010 payouts. 

CUB Ex. 1.2, Schedule C-8 also shows a calculation of the adjustment to 2010 

jurisdictional operating expenses that would be necessary to decrease the amount of 

ComEd’s annual incentive compensation from the 112.1 percent to 102.9 percent to 

remove the additional expense for 2010 caused by applying the plan’s CEO 

Discretionary Feature.  This adjustment is necessary, Mr. Smith explained, because this 

additional expense that resulted from this CEO Discretionary Feature would “bust” the 

otherwise applicable 2010 net income limiter provision and should therefore be 

allocated solely to shareholders.   
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C-9, Exelon Business Services Affiliated Incentive Compensation Expense Charged to 
ComEd 

As shown on CUB Ex. 1.2, Schedule C-9, incentive compensation expense that 

was charged to ComEd by the affiliate, Exelon Business Services (“BSC”), that is tied to 

earnings-per-share goals should be excluded from operating expenses.  ComEd’s 

response to AG 6.08(g) shows that ComEd included as jurisdictional operating expenses 

$5.651 million of BSC charges for annual incentive compensation to ComEd.  Mr. Smith 

recommended that the portion of BSC incentive compensation charges to ComEd that is 

based on the earnings-per-share goal should be removed from ComEd’s operating 

expenses, consistent with the guidance of Section 16-108.5(c)(4)(A), which clearly 

provides that  “[i]ncentive compensation that is based on net income or an affiliate’s 

earnings per share shall not be recoverable under the performance-based formula rate.”  

Consequently, Mr. Smith recommends, as shown on CUB Ex. 1.2, Schedule C-9, that 

$3.789 million of incentive compensation expense be excluded from ComEd’s operating 

expenses.   

 

C-10, Carrying Cost on SERP ADIT as Part of Net Pension Carrying Costs 

Mr. Smith recommended that ComEd’s operating expense be increased by 

$323,000 by applying the 6.37 cost rate to the $5.067 million SERP ADIT from CUB rate 

base adjustment B-12.  CUB Ex. 1.2, Schedule C-10. 
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C-11, Donations 

 Mr. Smith indicated in his direct testimony that there were issues raised by other 

parties that are significant in impact that he may later endorse.  In his rebuttal 

testimony, Mr. Smith agreed with Staff witness Tolsdorf’s calculation, and strict 

interpretation of a statutory “public welfare” requirement, that the portion of ComEd’s 

requested donations amount ($5.995 million) that is for organization outside the 

Company’s service territory and which does not meet the public welfare requirements 

of Illinois law should be removed from operating expenses.8  This conclusion would 

lead to a $3.079 million reduction in ComEd’s donations allowance to arrive at $2.916 

million.9 

 

C-12,  Use Jurisdictional Allocation for Property Tax Expense Based on Same 
Methodology Used in Docket No. 10-0467 

Mr. Smith examined ComEd's responses to CUB data requests 2.07 and CUB 

3.01, and found that ComEd used a 78.42 percent jurisdictional allocation.  This is 

inconsistent with the jurisdictional allocation methodology for property taxes that was 

used in Docket No. 10-0467, and as a result, Mr. Smith recommends that ComEd’s 

proposed jurisdictional allocation of property taxes should be reduced by $3.345 

million, consistent with the jurisdictional allocation method and findings of Docket No. 

10-0467. 

                                                 
8 CUB Ex. 3.0 at 51:1117-51:1121. 

9 CUB Ex. 3.0 at 43:943-43:946. 
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Carrying Cost for Under- or Over-Collected Balances 

Mr. Smith recommends that carrying costs on over-collections by ComEd should 

be computed at the larger of (1) ComEd’s overall cost of capital or (2) ComEd’s short 

term debt cost.  Carrying costs on under-collections by ComEd should be computed at 

the smaller of (1) ComEd’s overall cost of capital or (2) ComEd’s short term debt cost.  

The Act provides for interest to be applied, but does not specify how the interest rate 

should be determined or whether a different interest rate should be applied to over- 

and under-collections.  See 220 ILCS 5/16-108.5(d)(1).  Two different rates are necessary 

so that ratepayers are protected from manipulation of the projected plant addition 

amounts by ComEd.  ComEd will be responsible for developing the amount of its 

projected plant additions for each year and could thus produce over-collections simply 

by over-projecting such plant additions.  Requiring a higher interest rate for over-

collections will thus provide an appropriate and necessary deterrent to ComEd that will 

discourage the Company from making intentional over-projections of plant additions.  

Additionally, allowing interest on under-collections based on the lesser of the short-

term debt cost rate and ComEd’s overall weighted cost of capital, will also encourage 

the Company to make accurate projections of plant additions, because its earnings on 

under-collected balances resulting from mis-projecting plant additions would be at the 

lower of those rates.  Mr. Smith has no objection to using the Customer Deposit interest 

rate on under-collections, instead of ComEd’s short-term debt rate.  If the Customer 

Deposit rate is used, Mr. Smith recommends that carrying costs on over-collections by 
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ComEd should be the larger of (1) ComEd’s overall cost of capital or (2) ComEd’s 

Customer Deposits interest rate.10 

 

III.  MINIMIZING RISK AND EMPHASIZING PERFORMANCE 

Mr. Hempling testified that while new provisions of the Public Utilities Act 

(“PUA”) create alternatives to the way rates have traditionally been set in Illinois, they 

do not change the purpose of regulation, which is to ensure that customers in Illinois 

receive adequate, efficient, reliable, environmentally safe and least-cost public utility 

services.11  Mr. Hempling points out that the lodestars for evaluating cost-effective 

utility performance are the same “prudence” and “reasonableness” standards the 

Commission has used for many decades.12  Thus, the new provision of the PUA provide 

opportunities to induce new cost-effective actions by ComEd, third-party providers, 

and consumers.13 

However, Mr. Hempling notes that the new provision present the risk that 

ComEd could over-spend and over-hire to meet the statutory estimates of $2.6 billion in 

investment and 2000 new jobs.14  In particular, over-relying on existing Form 1 cost 

                                                 
10 CUB Ex. 3.0 at 35:751-35:757. 

11 CUB Ex. 2.0 at 6:78-6:81. 

12 CUB Ex. 2.0 at 6:91-6:93. 

13 CUB Ex. 2.0 at 7:99-7:101. 

14 CUB Ex. 2.0 at 7:103-7:104. 
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levels may cause the Commission to confuse an incurred cost with a prudent cost.15  Mr. 

Hempling believes that the answer to the statutory mandate for the Commissino to 

determine prudent and reasonable costs lies in finding comparable situations from the 

best performing utilities.16  A formula rate does not make ratepayers the risk-bearers for 

cost overruns, rather, Mr. Hempling concludes, ComEd bears the burden of proving 

each costs’ prudence and reasonableness.17  No dollar expenditure automatically passes 

the prudence and reasonableness tests, Mr. Hempling points out that the statute 

describes the $1.3 billion infrastructure upgrade and $1.3 billion smart grid spending 

amounts are “estimated” expenditures.18 

With regards to incentive compensation, Mr. Hempling notes that charges for 

compensation based on net income or an affiliate’s earning per share are not 

recoverable.19  Mr. Hempling explains that to reward employees for increasing the 

utility’s earnings is to create a conflict between employee welfare and customer 

welfare.20  The conflict still exists, in Mr. Hempling’s opinion, if the employee bonus 

comes from shareholders since that compensation can still influence management 

                                                 
15 CUB Ex. 2.0 at 8:126-8:127. 

16 CUB Ex. 2.0 at 8:128-8:131. 

17 CUB Ex. 2.0 at 8:134-8:136. 

18 CUB Ex. 2.0 at 9:151-9:153. 

19 CUB Ex. 2.0 at 10:169-10:171. 

20 CUB Ex. 2.0 at 10:171-10:173. 
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decisions no less than ratepayer-funded compensation.21  Mr. Hempling recommends 

that the Commission gather facts on the potential for shareholder-ratepayer conflict and 

exercise extra scrutiny when determining the prudence and reasonableness of proposed 

expenditures.22 

With respect to capital structure, Mr. Hempling believes that the prudent, 

reasonable capital structure should have a lower-than-normal equity ratio due to a 

reduction in uncertainty and risk and a fixed return subject to annual reconciliation.23  

Mr. Hempling recommends that the Commission require ComEd to justify any 

proposal to maintain the same capital structure given reductions in risk.24 

With respect to the PUA performance metrics, Mr. Hempling concludes that they 

are useful but require supplementation.25  Mr. Hempling recommends that the 

Commission make clear that it retains its pre-2011 authority to disallow imprudent or 

unreasonable costs in addition to assessing the ROE penalty described in the 2011 Act.26 

 

 

 
                                                 

21 CUB Ex. 2.0 at 10:173-10:176. 

22 CUB Ex. 2.0 at 10:179-10:182. 

23 CUB Ex. 2.0 at 11:191-11:193. 

24 CUB Ex. 2.0 at 11:195-11:197. 

25 CUB Ex. 2.0 at 11:202-11:203. 

26 CUB Ex. 2.0 at 12:216-12:218. 
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