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OVERVIEW OF PUBLIC ACT 97-0616’S REGULATORY FRAMEWORK AND 
MILESTONES APPLICABLE TO COMMONWEALTH EDISON COMPANY’S  

FILING OF A PROPOSED PERFORMANCE-BASED FORMULA RATE TARIFF.  

On October 26, 2011, Senate Bill 1652 took effect as Public Act 97-0616 (“PA 

97-0616”).  Where applicable, this whitepaper also addresses House Bill 3036 (“HB 3036”), 

which amends certain provisions of PA 97-0616 and passed both houses as of October 26, 2011.1

Among PA 97-0616’s key provisions is the establishment of new Section 16-108.5 of the Public 

Utilities Act (“PUA”).  That Section provides that a “participating utility” may establish a 

formula that calculates its Illinois-jurisdictional revenue requirement based, in part, upon 

projected capital spending, which is later updated annually with actual cost information to set a 

new revenue requirement for the following year.  This new framework is only available to a 

participating utility that voluntarily undertakes the commitments described in the legislation, 

which include investing in infrastructure, creating jobs, and, if HB 3036 becomes law, funding 

customer assistance programs.   

With this initial filing, Commonwealth Edison Company (“ComEd”) elects to be a 

participating utility that undertakes these commitments and obligations.  That commitment is 

reflected in its filing with the Illinois Commerce Commission (“Commission”) of both its 

proposed performance-based formula rate, Rate DSPP – Delivery Service Pricing and 

Performance (“Rate DSPP”), and the initial cost data required to populate it and set the initial 

revenue requirement and the resulting rates. 

1 Although HB 3036 was sent to the Governor on November 1, 2011, as of the time when this whitepaper 
was finalized for copying and submission to the Commission, the Governor had not acted on HB 3036 and its 
provisions were not effective. 
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Because this initial filing triggers a number of related obligations and Commission 

filings, this whitepaper walks through each of these requirements and any associated 

Commission filings that will be made over the next 12 months and annually thereafter.   

A. INITIAL FILING OF RATE DSPP AND ANNUAL UPDATES THEREAFTER. 

ComEd elects to be a participating utility.  As an electric utility serving more than 

1,000,000 customers, ComEd voluntarily elects to become a participating utility and commits to:  

(i) invest an estimated $1.1 billion over 5 years in electric system upgrades and modernization 

projects, including an estimated $10 million in two training centers; and (ii) invest an estimated 

$1.5 billion over 10 years in Smart Grid electric system upgrades and other transmission and 

distribution modernization.2  These investments will begin no later than January 1, 2012, and 

will be incremental, or in addition, to the sums that ComEd would otherwise ordinarily spend for 

its annual capital investment program as defined by ComEd’s average annual capital 

expenditures for 2008, 2009, and 2010.  The investments described above are referred to herein 

as the “Infrastructure Investment Program.”  By voluntarily committing to the Infrastructure 

Investment Program, ComEd also commits to the creation of 2,000 full-time equivalent jobs in 

Illinois during the program’s peak (i.e., a consecutive 12-month period between the beginning of 

investment year 2 and the end of investment year 4).   

                                                            
2 In the event HB 3036 becomes law, ComEd will revise these commitments as follows:  (i) invest an 

estimated $1.3 billion over 5 years in electric system upgrades and modernization projects, including an estimated 
$200 million to reduce the susceptibility of certain circuits to storm-related damage and an estimated $10 million in 
two training centers; (ii) invest an estimated $1.3 billion over 10 years in Smart Grid electric system upgrades and 
other transmission and distribution modernization; and (iii) fund customer assistance programs at a level of at least 
$10 million per year over the next 5 years. 
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ComEd elects to file a performance-based formula rate tariff.  This initial filing under 

Section 16-108.5, which is accompanied by the $200,000 filing fee, includes two key 

components:  (i) the performance-based formula rate tariff – Rate DSPP, and (ii) the initial cost 

data that populates the formula.   

Instead of periodic rate cases, ComEd, as a participating utility, is filing with the 

Commission Rate DSPP, which would set ComEd’s delivery service rates based on its actual 

prudent and reasonable cost of service.  These rates would take effect within 30 days of the 

Commission’s order approving Rate DSPP and the initial rates.  The Commission must enter its 

order no later than May 31, 2012.  As set forth in greater detail in ComEd’s filing, Rate DSPP 

includes: (1) actual cost of delivery service; (2) actual capital structure; (3) cost of equity; (4) 

limitation on cost of equity; and (5) protocols designed to recover certain specific costs. 

At the same time as ComEd files Rate DSPP, it is also filing the data that populate the 

formula, which data are based on ComEd’s actual costs and investments from calendar year 

2010, plus projected plant additions and correspondingly updated depreciation reserve and 

depreciation expense for the 2011 calendar year.  The result of the formula populated by the 

annual data is ComEd’s Illinois-jurisdictional delivery services (i.e., distribution-related) revenue 

requirement for the first year.  The delivery service rates charged to retail customers are derived 

from this revenue requirement using a rate design and cost allocation across customer classes 

that is consistent with the Commission’s most recent delivery service rate case order in ComEd 

ICC Docket No. 10-0467. 
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Under Section 16-108.5, the Commission will hold hearings and approve, or approve 

with modification, the proposed Rate DSPP and initial rates no later than May 31, 2012.  This 

review must be based on the same evidentiary standards the Commission applies in a hearing to 

review a filing for a general increase in rates under Article IX of the PUA, including, but not 

limited to, those concerning the prudence and reasonableness of the costs incurred by ComEd.  

The initial rates will take effect within 30 days of the Commission’s order approving Rate DSPP. 

The delivery service rates approved by the Commission by May 31, 2012 are designed to 

recover revenues approximately $44 million less than the revenues which are to be recovered by 

the delivery service rates approved by the Commission in ComEd’s most recent rate case in ICC 

Docket No. 10-0467.  If HB 3036 becomes law, the delivery service rates approved by the 

Commission by May 31, 2012 are designed to recover revenues approximately $54 million less 

than the revenues which are to be recovered by the delivery service rates approved by the 

Commission in ComEd’s most recent rate case.  The main drivers of the decrease are the lower 

effective rate of return embedded in the formula rate and the application of a lower State income 

tax. 

Annual Updates to and Reconciliations under Rate DSPP.  On or before May 1 of each 

year that Rate DSPP is in effect, ComEd will make a filing with two key components.  The first 

component includes updated cost information used to populate Rate DSPP for new rates that will 

become effective with the next January monthly billing period.  These costs will be subject to 

Commission review for prudence and reasonableness just like any rate case filed at the 

Commission.  The filing will include all of the relevant data and documentation required by the 
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formula rate protocol, including projected plant additions and correspondingly updated 

depreciation reserve and expense for the calendar year in which the changes are being proposed.   

The second component of the May 1 filing is a reconciliation to “true up” the previously 

approved revenue requirement – which incorporated projections of investment, depreciation, and 

expense – with a new revenue requirement for the same period calculated with the then-available 

actual data.  Rate DSPP specifies that any differential will result in a corresponding credit or 

charge, with interest, to be included in the delivery service charges applicable beginning January 

1 of the following year.  With the exception of the first reconciliation, the annual May 1 filing of 

each year will reconcile the revenue requirement reflected in rates for the prior year with what 

the revenue requirement would have been had the actual cost information been available, i.e., 

with what would have been the result calculated under Rate DSPP using actual costs for the year 

being reconciled.3   

Within 45 days of the May 1 filing, the Commission can initiate a proceeding to review 

the costs in the update over an eight-month period, applying the same evidentiary standards as in 

previous rate cases.  The Commission Staff or intervening parties can present evidence that the 

costs were not prudently incurred or reasonable in amount, and ComEd may present evidence in 

                                                            
3 For the first reconciliation filed on May 1, 2012, however, Section 16-108.5 provides that it must 

incorporate a reconciliation between (a) the revenue requirements approved under the ComEd rate orders in effect 
during 2011 (i.e., Orders in ICC Docket Nos. 07-0566 (Sept. 10, 2008) and 10-0467 (May 24, 2011) and weighted, 
as appropriate) and (b) the actual revenue requirement for 2011, as determined from the 2011 data, but calculated – 
for this purpose only – using the Commission-approved costs of equity applicable during 2011 pursuant to those rate 
orders (weighted, as appropriate).  In the event HB 3036 becomes law, Section 16-108.5 will require that the first 
reconciliation filed on May 1, 2012 must incorporate a reconciliation between (a) the revenue requirements 
approved under the ComEd rate orders in effect during 2011 (i.e., Orders in ICC Docket Nos. 07-0566 (Sept. 10, 
2008) and 10-0467 (May 24, 2011) and weighted, as appropriate) and (b) the actual revenue requirement for 2011, 
as determined from the 2011 data, but calculated – for this purpose only – using a cost of equity that shall be 
calculated as the sum of 590 basis points plus the average for 2011 of the monthly average yields of 30-year U.S. 
Treasury bonds. 
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rebuttal.  The parties can seek discovery from the utility under the Commission’s ordinary rules.  

No later than the earlier of (i) 240 days of the update filing or (ii) December 31, the Commission 

will issue its order and the rates will become effective beginning with the January monthly 

billing period.  

B. ESTABLISHMENT OF SMART GRID ADVISORY COUNCIL. 

No later than November 25, 2011, the Smart Grid Advisory Council (“Council”) shall be 

established, consisting of 7 members appointed by the Governor, the legislative leaders, the 

Citizens Utility Board and the Illinois Science and Technology Coalition.4  The Council will 

advise utilities on Smart Grid deployment and serve as trustees of the trust described below (see 

subpart E infra). 

C. FILING OF PERFORMANCE METRICS AND ANNUAL REPORTING REQUIREMENTS. 

No later than December 8, 2011, ComEd will submit to the Commission metrics designed 

to achieve ratably over a 10-year period, multiple performance improvements over baseline 

values:  frequency of customer interruptions, duration of customer interruptions, overall 

improvement in exceeding service reliability targets, reduction in the number of estimated bills, 

opportunities for minority-owned and female-owned businesses to participate as ComEd 

contractors and other performance improvement measures.  If ComEd does not achieve the 

incremental annual performance goals for a given period, ComEd must reduce its return on 

equity by the amount specified in Section 16-108.5(f-5).  To effect this reduction, ComEd’s 

                                                            
4 If HB 3036 becomes law, the Council shall consist of 9 members, 5 of whom are appointed by the 

Governor and 4 of whom are appointed by the legislative leaders.   
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metrics must be accompanied by a proposed tariff mechanism that implements such reductions.  

The Commission must approve, or approve with modification, the metrics and tariff within 120 

days after the filing.  The metrics must take effect beginning no later than March 1, 2013.5   

On June 1 of each subsequent year, ComEd will file a report with the Commission 

describing how it performed under each metric.  The report will be evaluated annually by the 

Commission, and if ComEd fails to meet its incremental annual performance goals, it will earn a 

lower return on equity for the relevant 12-month period as specified in the statute. 

D. FILING OF INFRASTRUCTURE INVESTMENT AND JOB CREATION PLAN AND ANNUAL 
REPORTING REQUIREMENTS.   

Initial filing of plan.  No later than January 7, 2012, ComEd will file with the 

Commission its plan for satisfying its estimated $2.6 billion in Infrastructure Investment 

Program commitments, including scope, schedule, and staffing.  With input from the Smart Grid 

Advisory Council, the plan will also describe the creation, operation, and administration of a 

Smart Grid test bed, which facilitates the testing of Smart Grid technologies (see subpart G 

infra).   

Annual reporting requirements.  No later than April 1 of each subsequent year after 

ComEd files its initial infrastructure investment plan, it will submit to the Commission a report 

with updates to the plan, a schedule for the next calendar year, and the expenditures made and 

the number of full-time equivalent jobs created in the prior year and cumulatively.  If ComEd is 

                                                            
5 In the event HB 3036 becomes law, the reliability-related metrics must take effect beginning no later than 

March 1, 2013, and the Smart Grid-related metrics must take effect beginning no later than 14 months following the 
date on which the Commission enters its order approving ComEd’s Advanced Metering Infrastructure Deployment 
Plan (see subpart F infra). 
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materially deficient in schedule or staffing commitments, the report must include corrective 

actions.6   

If, after completion of the corrective action plan, and notice and hearing, the Commission 

finds that ComEd did not satisfy the peak job commitment for reasons within its control, the 

Commission must enter an order stating the deficiency in number of jobs.  Within 30 days of that 

order, ComEd must pay $3,000 into a fund for training grants for each job deficiency.7  If the 

“Commission enters and order finding, after notice and hearing,” that ComEd “is not satisfying 

its investment amount commitments,” then ComEd will “no longer be eligible to annually 

update” Rate DSPP, ComEd’s “formula rate tariff… .” 

If ComEd finds it is implementing its plan at a cost below the estimated infrastructure 

investment program commitments, it may file a petition with the Commission requesting that it 

be permitted to satisfy its commitments at the lower cost.  Within 150 days after the filing of 

such petition, the Commission shall enter an order approving, approving as modified, or denying 

the petition.  If, on the other hand, ComEd’s updated cost estimates exceed $3 billion, it must 

submit a report to the Commission identifying and explaining the increased costs no later than 

the year in which the utility estimates it will exceed the limitation.  The Commission must then 

report its findings to the General Assembly, which may amend the limitation.  If it does not 

amend the limit, then ComEd may modify its plan so as not to exceed the limitation imposed. 

                                                            
6 In the event HB 3036 becomes law, ComEd will also file verified quarterly reports regarding its job 

creation no later than 45 days following the last day of the first, second, and third quarters of each year of the plan. 
7 If HB 3036 becomes law, the penalty increases to $6,000 for each job deficiency. 
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Costs that ComEd incurs in connection with the infrastructure investment program will 

be included in updated rates and will also be subject to Commission review for reasonableness. 

E. ESTABLISHMENT AND FUNDING OF ILLINOIS SCIENCE AND ENERGY INNOVATION 
TRUST.  

No later than January 24, 2012, the members of the Smart Grid Advisory Council shall 

establish an Illinois Science and Energy Innovation Trust or Foundation (the “Trust”).  Trustees 

will be appointed within 60 days after the creation of the Trust.  The trustees are to notify each 

participating utility of the formation of the Trust and within 90 days after receipt of such 

notification, ComEd will contribute $15,000,000 to the Trust, which ComEd may not recover 

from customers.  Thereafter, each year for 10 years, participating utilities will pay a pro rata 

share, based on number of customers, of $5,000,000 to the Trust.  A portion of these subsequent 

contributions are recoverable expenses.  

F. FILING OF SMART GRID ADVANCED METERING INFRASTRUCTURE DEPLOYMENT PLAN 
AND ANNUAL REPORTING REQUIREMENTS. 

After consulting with the Council and no later than April 23, 2012, ComEd will file a 

Smart Grid Advanced Metering Infrastructure Deployment Plan (the “AMI Plan”) with the 

Commission, providing for a 10-year implementation of smart meters across its service territory.  

Within 60 days of the filing of the AMI Plan, the Commission shall hold a hearing and, if it finds 

the AMI Plan will be cost-beneficial, shall approve or approve with modification the AMI Plan.  

Within 60 days after the Commission approves ComEd’s AMI Plan, ComEd will file a proposed 

tariff that offers an opt-in peak time rebate program designed to provide rebates to residential 

customers with smart meters that curtail their usage during peak periods. 
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On April 1 of each year beginning in 2013, ComEd will report its progress in 

implementing the AMI Plan and the Commission is authorized to open an investigation 

regarding that report.  If the Commission finds that ComEd’s progress in implementing the AMI 

Plan is materially deficient for the given Plan year, the Commission must issue an order within 

90 days of the filing requiring ComEd to devise a corrective action plan to bring implementation 

back on schedule with the AMI Plan.  ComEd’s final report must verify that implementation of 

the AMI Plan is complete. 

G. ESTABLISHMENT OF ILLINOIS SMART GRID TEST BED. 

No later than April 23, 2012, ComEd will create or otherwise designate a “Smart Grid 

test bed” at one or more locations within its electrical grid for the purpose of testing Smart Grid 

technologies.  On a quarterly basis, ComEd will also provide the Trust (see subpart E supra) with 

a report summarizing activities, discoveries and other relevant information.  At the end of the 

fourth year of operation, the test bed shall be subject to an independent evaluation to assess the 

performance of the test bed.  ComEd’s reasonable and prudent costs associated with the test bed, 

including costs of the evaluation, shall be recoverable through rates. 

H. RATE DESIGN PROCEEDINGS.  

Within one year after Rate DSPP becomes effective, ComEd will file with the 

Commission any changes in the design of its delivery services rates that have been ordered by 

the Commission since its approval of Rate DSPP.  Thereafter, ComEd will file either (a) 

revenue-neutral changes to the design of rates or allocation of the revenue requirement, or (b) 

refile the tariff sheets incorporating the then-existing allocations and rate design without 
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changes, every three years.  In addition, the Commission has the authority at any time to open an 

investigation into the rate design, on a revenue neutral basis. 

I. REPORT RELATING TO RATE INCREASES.   

By July 31, 2014, ComEd will file a report with the Commission showing the average 

annual increase per kilowatthour in the rates for electric service paid by residential customers 

over the previous three years.  If the total amount paid per kilowatthour (including delivery, 

transmission, energy, add-ons, etc., but exclusive of the effects of energy efficiency programs) 

for a residential customer who takes energy from ComEd rises between June 1, 2011 and May 

31, 2014 by more than 2.5% per year, on average, ComEd shall no longer be eligible to update 

its Rate DSPP, and the existing rates shall remain in effect until the Commission enters an order 

following a traditional rate case.  At the same time ComEd becomes ineligible to update Rate 

DSPP, ComEd’s obligations under the Infrastructure Investment Program shall “immediately 

terminate” with a limited exception relating to training grants.   

J. SUNSET DATE.   

The statutory provisions summarized above will automatically cease to be operative after 

December 31, 2017.  By that date, the Commission shall file a report with the General Assembly 

detailing the change in “the average amount per kilowatthour paid by residential customers 

between June 1, 2011 and May 31, 2017.”  In the event that Rate DSPP remains in effect after 

December 31, 2017, then it becomes inoperative after December 31, 2022 for every participating 

utility. 


