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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company   ) 

       ) 

Approval of Multi-Year Performance Metrics ) Docket No. 11-0772 

Pursuant to Section 16-108.5(f) and (f-5) of the  ) 

Public Utilities Act      )  

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

AND AARP’s INITIAL BRIEF  

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”), and AARP, by its attorneys, pursuant to Part 280.800 of the 

Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill.Adm.Code Part 

200.800, hereby file their Initial Brief in this proceeding. 

I. INTRODUCTION 

 

On November 8, 2012, following last year’s passage by the General Assembly of 

statutory provisions permitting formula rate regulation of electric utilities in Illinois, 

Commonwealth Edison Company (“the Company”) filed a performance-based formula rate 

tariff, Rate DSPP – Delivery Service Pricing and Performance (“Rate DSPP”) under new Section 

16-108.5 of the Public Utilities Act, and committed to undertake the investments described in 

Section 16-108.5 of the Act.  Those investments include, over a five-year period, $1.3 billion in 

“electric system upgrades, modernization projects and training facilities” and, over a ten-year 

period, $1.3 billion to “upgrade and modernize its transmission and distribution infrastructure 

and in Smart Grid electric upgrades”, including, inter alia, additional automated metering 

infrastructure, otherwise known as AMI or smart meters.  220 ILCS 5/16-108.5(b)(1)(A) and 
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(B).  Under the new statute, a utility seeking formula rate regulation must file within 30 days of 

filing Rate DSPP, multi-year performance metrics with the Commission that are designed to 

achieve improvement over baseline values in nine target areas, including reliability and customer 

service performance metrics.  220 ILCS 5/16-108.5(f).   

ComEd is requesting approval of a “Multi-Year Performance Metrics Plan”
1
 and a tariff

2
, 

entitled Rate DSPP, for nine performance metrics, including reliability and customer 

performance measures, tied to the Company’s request for formula rate regulation.  Of the nine 

metrics proposed, four of them relate directly to the Company’s deployment of AMI, namely 

Reduction in Estimated Electric bills, Consumption on Inactive Meters, Unaccounted for Energy 

and Uncollectible Expense, and will be implemented beginning 14 months after the 

Commission’s approval of ComEd’s AMI Plan.  ComEd Ex. 2.0 at 11. 

ComEd has proposed these four customer service metrics under the assumption that the 

current premise visit requirement prior to disconnection for nonpayment of a utility bill in Part 

280.130(d) of the Commission’s rules either does not apply absent a technical need to visit a 

customer’s premise or will be repealed or waived for ComEd.  The current version of this rule 

states that a utility shall advise a customer that service is being discontinued by attempting to 

make direct contact with that customer “at the time service is being discontinued”.
3
   However, 

of these four metrics, it is most likely that the Uncollectible Expense metric is the only one most 

likely to be impacted.   

The important consumer protection justifications for the current rule are set forth in the 

record of the pending Part 280 rulemaking docket, ICC Docket No. 06-0703, and await 

                                                           
1
 ComEd Exhibit 1.0, p. 27. 

2
 ComEd Exhibit 1.1 TB, Proposed Sheet No. XX+11. 

3
 83 Ill.Admin.Code Part 280.130(d). 



3 
 

Commission action.  While different versions of this requirement may yet be adopted by the 

Commission, the parties do not yet know whether the current in-person notification requirement 

will be eliminated, weakened, or in fact, strengthened as a result of the resolution of that docket.  

(Party positions in that docket run the gamut from eliminating to strengthening the current 

premise visit requirement.)  No action has yet been taken to modify the current version of Part 

280.130(d), and may not be made for many months.  It is possible that no rule modifying the 

existing Part 280.130(d) premise requirement will take effect before ComEd is well into its 

metrics measurement period, given the notification and comment requirements inherent in the 

Joint Committee on Administrative Rules process.  Regardless of when the new Part 280 rules 

take effect, ComEd has an obligation to comply with the current regulation and to take such 

actions as necessary to modify its Multi-Year Performance Metrics Plan to comply with that 

regulation and any Commission order interpreting that regulation.   

To be clear, AG/AARP are not attempting to re-litigate the safety and public policy 

issues associated with the premise visit requirement in the instant case.  But it is important to 

highlight the current status of the Part 280.130(d) rule, so that the Commission in this case can 

establish performance metrics that indeed reflect the current rule, and not a version of the rule 

that ComEd prefers. While new Section 16-108.5(f) of the Public Utilities Act (“the Act”) 

provides that the metrics and performance goals set forth in the statute are “based on the 

assumptions that the participating utility may fully implement the technology described in 

subsection (b) of this Section, including utilizing the full functionality of such technology and 

that there is no requirement for personal on-site notification”
4
, the statute also provides electric 

utilities with the opportunity to seek a waiver from the Commission of a performance metric 

                                                           
4
   220 ILCS 5/16-108.5 
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requirement, and disqualification from the penalty assessment provided for in Section 16-

108.5(f-5), “but only to the limited extent achievement of the affected metrics and performance 

goals was hindered by the less than full implementation.”  220 ILCS 5/16-108.5(f).  Accordingly, 

the “limited extent” achievement of the affected performance goals are hindered by less than full 

implementation should be identified and clarified in this proceeding so that the Commission can 

evaluate specifically the connection between non-compliance and the site visit the current 

Commission rules require.   

ComEd clarified in its testimony that their proposed customer service metrics (5 though 

8) assume the activation of the remote disconnect switch of the AMI meter.  ComEd Ex. 2.0 at 

11.  This remote disconnect switch can be activated under a number of circumstances that would 

be lawful under current Illinois regulations, such as disconnecting service between tenants when 

a building is not inhabited, when theft of service or dangerous conditions are detected or when 

the customer requests disconnection of service. However, as discussed below, ComEd’s 

proposed uncollectibles performance metric and tariff Rate DSPP do not reflect the current status 

of the Commission’s Part 280.130(d) rule pertaining to the disconnection of customers from 

utility service for nonpayment.  The Commission should reject ComEd’s Rate DSPP tariff to the 

extent that it presumes that the current rule concerning the on-site visit requirement included in 

Part 280.130(d) does not exist.  ComEd should then be directed to provide specific information 

to the Commission and stakeholders identifying how and to what degree the retention of the 

current premise visit requirement associated with disconnection of utility service for nonpayment 

for residential customers would impact the Company’s ability to achieve its required 

performance standards for each of the AMI-related metrics during the 10-year plan, if any, but in 

particular, for the Uncollectible Expense metric.   As noted by AARP/AG witness Barbara 
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Alexander, the alternative is to allow ComEd to make allegations about noncompliance without 

any firm basis or understanding how the premise visit requirement when disconnecting 

customers impacts performance metrics.  AARP/AG Ex. 1.0 at 8.  The Commission cannot 

approve a tariff, and indeed a performance plan, that presumes a state of the law that does not 

exist. 

II. OVERVIEW OF SECTION 16-108.5(f) & (f-5) OF THE PUBLIC UTILITIES 

ACT 

Section 16-108.5(f) requires that within 30 days of filing a formula rate tariff, a company 

must also file multi-year performance metrics with the Commission that are “designed to achieve, 

ratably over a 10-year period, improvement over baseline performance values as follows: 

 

(1) Twenty percent improvement in the System Average  

 

Interruption Frequency Index, using a baseline of the average of the 

data from 2001 through 2010. 

 
 

(2) Fifteen percent improvement in the system  

 

Customer Average Interruption Duration Index, using a baseline of the 

average of the data from 2001 through 2010. 
 

 

(3) For a participating utility other than a  

 

combination utility, 20% improvement in the System Average 

Interruption Frequency Index for its Southern Region, using a 

baseline of the average of the data from 2001 through 2010. For purposes 

of this paragraph (3), Southern Region shall have the meaning set forth in 

the participating utility's most recent report filed pursuant to Section 16-

125 of this Act. 
 

 

(3.5) For a participating utility other than a  

 

combination utility, 20% improvement in the System Average 

Interruption Frequency Index for its Northeastern Region, using a 

baseline of the average of the data from 2001 through 2010. For purposes 

of this paragraph (3.5), Northeastern Region shall have the meaning set 

forth in the participating utility's most recent report filed pursuant to 

Section 16-125 of this Act.  
 

 

(4) Seventy-five percent improvement in the total  
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number of customers who exceed the service reliability targets as set forth 

in subparagraphs (A) through (C) of paragraph (4) of subsection (b) of 83 

Ill. Admin. Code Part 411.140 as of May 1, 2011, using 2010 as the 

baseline year. 
 

 

(5) Reduction in issuance of estimated electric  

 

bills: 90% improvement for a participating utility other than a 

combination utility, and 56% improvement for a participating utility that is 

a combination utility, using a baseline of the average number of estimated 

bills for the years 2008 through 2010. 
 

 

(6) Consumption on inactive meters: 90% improvement  

 

for a participating utility other than a combination utility, and 56% 

improvement for a participating utility that is a combination utility, using 

a baseline of the average unbilled kilowatthours for the years 2009 and 

2010. 
 

 

(7) Unaccounted for energy: 50% improvement for a  

 

participating utility other than a combination utility using a baseline of the 

non-technical line loss unaccounted for energy kilowatthours for the year 

2009. 
 

 

(8) Uncollectible expense: reduce uncollectible  

 

expense by at least $30,000,000 for a participating utility other than a 

combination utility and by at least $3,500,000 for a participating utility 

that is a combination utility, using a baseline of the average uncollectible 

expense for the years 2008 through 2010. 
 

 

(9) Opportunities for minority-owned and female-owned  

 

business enterprises: design a performance metric regarding the creation 

of opportunities for minority-owned and female-owned business 

enterprises consistent with State and federal law using a base performance 

value of the percentage of the participating utility's capital expenditures 

that were paid to minority-owned and female-owned business enterprises 

in 2010. 
 

 

220 ILCS 5/16-108.5(f).  Under the statute, ComEd must propose annual goals that are designed 

to achieve the performance metrics ratably (i.e., in equal segments) over the relevant 10-year 

period from the baseline established for each metric.  Id.  The statute specifically provides that 

“[t]he metrics shall include incremental performance goals for each year of the 10-year period, 

which shall be designed to demonstrate that the utility is on track to achieve the performance goal 
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in each category at the end of the 10-year period.”  Id.   Accordingly, the Commission is charged 

in this docket with approving (1) the Company’s calculation of the performance metric baselines 

proposed; (2) the incremental performance goals for each year of the 10-year period; and (3) the 

performance metric tariffs themselves.   

 

Consistent with Section 16-108(f), ComEd’s performance metrics plan creates two 

separate 10-year evaluation tracks.  Under the statute, ComEd can select when the 10-year period 

begins for the metrics, as long as the start date is no later than (1) 14 months following the date 

on which the utility begins its infrastructure investment program pursuant to 16-108.5(b) of the 

Act for the aforementioned metrics related to reliability (metrics 1 through 4) and the Minority 

and Female-Owned Business spend (metric 9); and (2) 14 months following the date on which 

the Commission enters its order approving the utility’s Automated Metering Infrastructure 

(“AMI”) Deployment Plan, pursuant to Section 16-108.6 of the Act for the four metrics related to 

customer service (metrics 5 through 8).  These customer service metrics – Estimated Electric 

Bills, Consumption on Inactive Meters, Unaccounted for Energy and Uncollectible Expense – 

each rely on the installation of AMI.  220 ILCS 5/16-108.5(f), 16-108.6.  In addition, Section 16-

108.5(f) provides that the metrics and performance goals set forth in the statute are “based on the 

assumptions that the participating utility may fully implement the technology described in 

subsection (b) of this Section, including utilizing the full functionality of such technology and 

that there is no requirement for personal on-site notification.”  220 ILCS 5/16-108.5.  ComEd 

clarified in its testimony that their proposed customer service metrics (5 though 8) assume the 

activation of the remote disconnect switch of the AMI meter, and no on-site notification 

requirement prior to disconnection of customers for nonpayment.  ComEd Ex. 2.0 at 11. 
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III. DEVELOPMENT OF THE SECTION 16-108.5(f) PERFORMANCE METRICS 

AND TARIFF MECHANISM 

 

A. Calculation of the Reliability-Related Metrics 

 

AG/AARP is not contesting the Company’s calculation of the baseline and annual 

performance metrics for the reliability metrics delineated in parts A and B below. 

 

1. System Average Interruption Frequency Index (“SAIFI”) Metric 

2. Customer Average Interruption Duration Index (“CAIDI”) Metric 

3. Regional SAIFI Metrics 

a. Southern Region 

b. Northeastern Region 

 

B. Calculation of the Service Reliability Targets Metric Related to Part 

411.140 

 

C. Calculation of the Customer Benefits Metrics 

 

ComEd has proposed customer service metrics that assume activation of the remote 

disconnect switch in the AMI meters installed over the relevant 10-year performance metric 

period, “and that there is no requirement for personal on-site disconnection notification.”  

ComEd Ex. 2.0 at 11; Tr. at 24.  ComEd’s proposed performance metric tariff, Rate DSPP, too, 

incorporates language that assumes no on-site visit.  ComEd Ex. 1.1 TB, ILL.CC. No. 10, 

Original Sheet No. XX +11.  Accordingly, each annual performance metric incorporates this 

same assumption. 

As noted in AARP/AG testimony of Barbara Alexander, the Commission’s current Part 

280.130(d) clearly states that the utility shall attempt to advise the customer that service is being 

discontinued by making contact “at the time service is being discontinued.”   AARP/AG Ex.1.0 

at 5, citing 83 Ill.Admin.Code Part 280.130.  This important requirement for an attempt at in-
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person notification is in addition to a requirement that if disconnection cannot be accomplished 

"during a call made at the customer's premise," the utility shall attempt to leave a notice "at the 

premise or billing address" informing the customer that disconnection was attempted and their 

service continues to be subject to disconnection.  Id.   

As noted in Ms. Alexander’s testimony, the retention of the premise visit requirement for 

disconnection for nonpayment for residential customers would not likely impact the savings 

associated with the move-in/move-out function, connection of service, reconnection of service, 

or other connection and disconnection activities other than those relating to nonpayment for 

residential customers.  In addition, neither ComEd’s proposed performance relating to estimated 

bills nor the Company’s ability to detect theft or other unauthorized use of electricity should be 

impacted by the premise visit requirement related to disconnections.  It should be noted that the 

Company would be able to disconnect remotely and without notice even under the existing Part 

280.130(d) for dangerous conditions or evidence of tampering.  Finally, the premise visit 

requirement should not result in any impact on savings associated with Unaccounted for Energy, 

which is primarily a function of ComEd’s current practice of leaving meters on in between 

customers or tenants.  Accordingly, the only metric that will likely be affected by adherence to 

the Commission rule requiring the premise visit associated with disconnection for nonpayment is 

the Uncollectible Expense metric.   

 

1. Reduction of Estimated Electric Bills Metric 

 

2.   Unaccounted for Energy Metric 

 

3.   Consumption on Inactive Meters Metric 

 

4.   Uncollectible Expense Metric 
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ComEd proposes an Uncollectibles Expense metric that would reduce its uncollectibles 

expense by $30,000,000, ratably, over the applicable 10-year period beginning 14 months after 

the Commission approves ComEd’s AMI Plan.  Uncollectible expense is the amount of expense 

associated with bad debt that ComEd records in its Federal Energy Regulatory Form 1 (“FERC 

Form 1”) Account 904.  ComEd Ex. 3.0 Corrected at 16.  The uncollectible expense baseline 

value is the average uncollectible expense set forth in Account 904 in ComEd’s 2008 through 

2010 FERC Form 1 submittals.  Based on this calculation, the Company testified, the baseline 

value for the metric is $67,637,205.  ComEd Ex. 1.0 at 20.  In order to achieve a $30,000,000 

improvement in uncollectible expense over the baseline value of $67,637,205, ComEd testified 

that it must reduce uncollectible expense to $37,637,205 by the end of the 10-year period.  Thus, 

the Company proposes ten annual performance goals designed to decrease uncollectible expense 

by $3 million each year to achieve the required reduction.  ComEd Ex. 3.0 Corrected at 17. 

As noted above, the Uncollectible Expense annual and ten-year metrics proposed by 

ComEd assume utilization of the remote disconnect capability inherent in AMI technology.  

ComEd Ex. 2.0 at 11.  The problem is, both the annual and 10-year metrics incorporated in the 

ComEd plan assume the implementation of a policy (remote disconnect of uncollectibles 

accounts) that is contrary to existing Commission rules and orders.  Moreover, the calculation of 

the baseline metric, which again averages uncollectibles figures from the 2008 through 2010 

time period – largely reflects a period in which no remote disconnect capability existed and 

premise visits and on-site notifications were required.  Tr. at 40, 50.  Admittedly, the on-site 

notification requirement delineated in Part 280.130(d) was drafted and has been implemented 

during an era when the customer’s meter could not be physically disconnected or connected 

without a premise visit and mechanical action taken with respect to the meter itself.  However, 
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the Commission has made clear that regardless of the technical capabilities of a meter, the on-site 

contact and premises visit shall be retained, given the existing language of Part 280.130(d) and 

the important consumer protections associated with this premise visit and final attempt to contact 

the customer prior to disconnection for nonpayment of a utility bill.  In short, the Rate DSPP, as 

proposed for the Uncollectibles Expense metric, is inconsistent with this obligation.  The 

Commission’s most recent finding concerning the necessity of the on-site visit prior to customer 

disconnection came in ICC Docket No. 09-0263, Commonwealth Edison Company – Petition to 

approve an Advanced Metering Infrastructure Pilot Program and associated tariffs,   in which 

the Commission established the financial and policy parameters of ComEd’s AMI pilot first 

approved generally in Docket No. 07-0566. In its Order in Docket No. 09-0263, the Commission 

specifically directed ComEd to continue the practice of premise visits and customer contact, 

despite the installation of technology (AMI) that enabled remote disconnection, thereby 

reinforcing the importance of on-site visit and in-person contact at the time of disconnection for 

nonpayment of a utility bill.  In doing so, the Commission denied ComEd's explicit request in its 

Brief on Exceptions in the case to make a contrary interpretation on this point.  In that pleading, 

ComEd asked that the ICC strike language from the final order which recognized that a site visit 

is required in part because of its value in detecting safety issues.
5
  In its Final Order, the 

Commission rejected ComEd's request to strike that language, choosing to explicitly continue its 

interpretation of the premise visit requirement as requiring an attempt at in-person contact, 

despite the technical capability for remote disconnection AMI created: 

Commission Analysis and Conclusions  

We agree with the AG/AARP, CUB and the IBEW insofar a 

remote disconnection should occur in a manner that is consistent 

with current Illinois law, the regulation cited above. The 

                                                           
5
 Docket 09-0263, ComEd BOE at 34 (Exception #7). 
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regulation, cited above, clearly contemplates a site visit by a utility 

employee upon disconnection. While we acknowledge that the 

language in this regulation may have contemplated the world as it 

existed before AMI technology, a site visit upon disconnection 

affords a valuable service to consumers, and, in certain 

circumstances, (e.g., when a safety issue is detected upon the site 

visit) to ComEd. ComEd shall not remotely disconnect a program 

participant unless such disconnection is in accordance with 83 Ill. 

Adm. Code 280.130(d) and any other pertinent laws that are in 

effect at the time of disconnection. 
6
 

 

Even though this rule was drafted at a time when a customer’s electric service could not 

be discontinued without a premise visit, the purpose of the rule is greater than recognition of 

mere technical limitations.  The Commission’s restatement of the vital public health and safety 

goals that are furthered by maintaining the premise visit/in-person contact rule were clearly 

recognized in the Docket No. 09-0263 Order.  AARP/AG witness Alexander highlighted these 

important safety and public policy goals, too, in her direct testimony in this case.
7
  The health 

and safety consequences of disconnection of energy service can severely adverse health 

consequences for older consumers, including death due to hypothermia or exposure to extreme 

heat.  The “knock on the door” is important because phone calls and letters may not reach all 

customers who are vulnerable and who are facing potential disconnection.   

Incredibly, despite the clear ruling of the Commission in the Docket 09-0263 Order, 

ComEd witness and Vice-President of Regulatory Policy & Strategy Ross Hemphill testified that 

there is no regulatory requirement for an on-site visit prior to customer disconnections beyond 

the technical requirement.  Tr. at 75.  Mr. Hemphill, who likewise testified in the 09-0263 AMI 

pilot docket, asserted that he was unaware of his company’s current practices with regard to 

premise visits at the time of the disconnection of service. Tr. at 53-54.   Mr. Hemphill, who is 

sponsoring the Rate DSPP tariff being proposed in this docket, further testified that he does not 

                                                           
6
 Docket 09-0263, Order of October 14, 2009 at 34. 

7
 AARP/AG Ex. 1.0 at 5-6. 
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know what data the Company is collecting that would allow ComEd to evaluate how the on-site 

notification requirement affects its ability to achieve the uncollectibles performance metrics 

(both annual and 10-year) being proposed.  Tr. at 32.     

ComEd is alone, however, in interpreting Part 280.130(d) in this way.  At the hearing in 

Docket No. 06-0703, for example, an Ameren Utilities of Illinois witness testified that Ameren 

interprets Part 280 as requiring both a premise visit and a knock on the customer’s door in a final 

attempt to notify a payment-challenged customer that disconnection is about to occur.  ICC 

Docket No. 06-0703, Tr. at 378-379.
8
   ComEd, on the other hand has been interpreting the 

premise visit requirement to merely require an employee to “announce their presence when they 

enter onto a customer’s property”
9
 without making a knock on the customer’s door and without 

attempting a face-to-face notification.
10

   AARP/AG have a very different interpretation of the 

current rule, and thus is it important to clarify in this order what specific action ComEd is 

required to engage in at the time of a customer disconnection for nonpayment given the 

Commission’s clear directive to ComEd in the 09-0263 AMI pilot docket and the safety and 

public policy goals at issue.
11

   

Given the clear language of the Commission – both in its prior approval of Part 

280.130(d) and in the final order in Docket No. 09-0263 -- the Company’s proposed Rate DSPP 

is inconsistent with Commission rules and cannot be approved as drafted.  In addition, the 
                                                           
8
 AG/AARP request that the Commission take administrative notice of this testimony pursuant to 83 Ill.Admin.Code 

Part 200.640. 
9
 Docket 06-0703, Tr. 378-379.  AG/AARP request that the Commission take administrative notice of this testimony 

pursuant to 83 Ill.Admin.Code Part 200.640. 
10

 Docket 06-0703, Attachment to Musser Revised Rebuttal, AARP Ex. 2.0.  AG/AARP request that the 

Commission take administrative notice of this testimony pursuant to 83 Ill.Admin.Code Part 200.640. 
11 As Ms. Alexander explained at the hearing of Docket 06-0703, consumers may suffer from an inability to 

comprehend or respond to phone calls and written notifications. Docket No. 06-0703, Tr. at 275-278.  She further 

relayed the story of a customer in Michigan who froze to death after he was remotely disconnected.  This is the type 

of tragedy that AG/AARP hope will be avoided through retention of the in-person contact requirement.  Id. at 277.  

Again, the People and AARP request that the Commission take administrative notice of this testimony pursuant to 

83 Ill.Admin.Code Part 200.640 
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Commission must require ComEd to specifically identify the impact of the on-site premise visit 

requirement in this proceeding.  As noted above, Section 16-108.5 contemplates the situation in 

which the Commission retains the current obligation by the utilities to implement a premise visit 

prior to disconnection of service for nonpayment for residential customers.  However, the statute 

does not give ComEd carte blanche release from meeting the performance standards if the 

premise visit requirement of the current law is maintained.  Rather, ComEd is excused from 

compliance “only to the limited extent achievement of the affected metrics and performance 

goals was hindered by the less than full implementation.”  220 ILCS 5/16-108.5(f).   

Accordingly, it is important to determine the exact connection between these performance 

metrics and this consumer protection policy so there is no argument about the impact of premise 

visits on future compliance claims.  The alternative is to allow ComEd to make allegations in the 

future about noncompliance without any firm basis for understanding how the premise visit 

requirement will impact these performance metrics.   

While the Commission will resolve the underlying policy dispute about the current 

premise visit requirement and its implications in AMI deployment in the Docket 06-0703 

proceeding, it is important to note that the Commission would not be alone in rejecting a tariff 

that assumes or permits remote disconnections of payment-troubled customers in an AMI 

environment.  As noted by Ms. Alexander, several states have rejected proposals to eliminate 

important consumer protections associated with disconnection of service for nonpayment for 

residential customers even while approving the installation of AMI.  For example, a  2007 

decision of the New York Public Service Commission explicitly provided that current consumer 

protections relating to disconnection would be retained in the event that smart metering was 
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implemented, thus preventing New York utilities from relying in any savings associated with 

remote disconnection of service.
12

  AARP/AG Ex. 1.0 at 9-10. 

 In Ohio, Duke Energy filed for a series of waivers from Ohio’s consumer protection rules 

to accommodate its smart grid pilot.  The Company requested exemption from the rules requiring 

a premise visit from company personnel on the day of disconnection for nonpayment.  The rules 

require a written notice be delivered to the named customer or an adult at the home, or posting of 

a notice providing information on assistance programs and other options to delay disconnection.  

Most importantly, the utility representatives are required to accept payment on the account in 

order to stop the disconnection.  The latter requirement is also a part of Ohio statutory law.  The 

Ohio commission responded by denying this waiver request:   

In considering Duke's request, the Commission is aware of the 

purpose of Rule 4901:1-18-05(A)(5), O.A.C, which is to notify the 

occupants at the premise of the pending disconnection and allow 

the customer one last chance to prevent disconnection by making 

payment. Without personal notification, or the display of notice, it 

is possible that customers may be unaware of the pending 

disconnection, or may believe that the lack of service is the result 

of an outage. Moreover, the Commission agrees with OPAE's 

concern that customers who have not paid their utility bill may not 

have immediate access to text or electronic messaging, despite 

their selection of such means of notification at an earlier date. 

Therefore, while the Commission may be willing to discuss 

alternative notice processes in the future, at this time, the 

Commission finds that the processes set forth in this rule should 

remain in force. Accordingly, the Commission finds that Duke's 

                                                           
12

 The New York Commission stated, “Finally, we remind the companies that termination of service for nonpayment 

is subject to Home Energy Fair Practices Act (HEFPA) regardless of whether that disconnection is performed by 

physical (on site) or electronic (remote) service shut off.  No utility may utilize AMI for remote disconnection of 

service for nonpayment unless it has taken all of the prerequisite steps required by HEFPA, including the 

requirement of 16 NYCRR §11.4(a)(7) that customers must be afforded the opportunity to make payment to utility 

personnel at the time of termination. This process requires a site visit, even where a remote device is utilized.”  See 

Order Requiring Filing of Supplemental Plan, Case Nos. 94-E-0952, 00-E-0165, and 02-M-0454 (December 17, 

2007).    AARP/AG Ex. 1.0 at 10. 
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request for a waiver of Rule 4901:1-18-05(A)(5), O.A.C, should be 

denied.
13

 

  

In Maryland, both Baltimore Gas & Electric and Pepco and Delmarva filed applications 

for AMI deployment and included the potential savings from relying on remote disconnection for 

nonpayment in their business cases to support this investment.  The Maryland Public Service 

Commission rejected this proposal and required the utilities to continue to conform to the current 

regulation that requires the utilities to conduct a premise visit and attempt to contact the 

customer (and accept payment where offered via credit card) to avoid disconnection where 

possible.
14

  AARP/AG Ex. 1.0 at 11. 

As noted by AARP/AG witness Alexander, these states have rejected proposals to 

eliminate these consumer protections even though such rejection may result in lower operational 

savings associated with AMI on the grounds that the disconnection of residential customers may 

result in dangerous health and safety conditions due to the loss of essential electricity service.  

Indeed, the very foundation of the current consumer protection rules is the notion that 

disconnection of electricity carries important health and safety consequences.  State commissions 

have routinely adopted consumer protections and policies designed to make disconnection the 

last resort and not the first resort to respond to nonpayment.  Id.  The Commission should follow 

the lead of these states and deny any AMI-related tariff that assumes a remote disconnection 

                                                           
13

 Public Utilities Commission of Ohio, In the Matter of the Application of Duke Energy Ohio, Inc. for a Waiver of 

Certain Sections of the Ohio Administrative Code for Smart Grid1 Pilot Programs, Case No. 10-249-EL-WVR, 

Entry, June 2, 2010.  AARP/AG Ex. 1.0 at 10-11. 

 
14

 In approving BGE’s AMI proposal, the Maryland Commission stated, “We note that we have not approved any 

exemption from our regulations concerning termination of service for non-payment, and that nothing in this Order 

should be construed as changing this Commission’s policies or regulations regarding termination of service for non-

payment.”  Order No. 83531, Case No. 9208, August 13, 2010, at 19.  AARP/AG Ex. 1.0 at 11. 
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environment, particularly because ComEd has failed to even identify and take into account the 

current premise visit rule.   

5. AG/AARP Proposal for ComEd to Identify How On-Site Notification 

Requirement Impacts the Proposed Customer Benefit Metrics 

 

Neither of the ComEd witnesses who testified in this proceeding discuss in their pre-filed 

testimony which of the performance metrics might be impacted by the retention of the current 

regulation in Part 280 that requires a premise visit prior to disconnection for nonpayment.   

Likewise, the Company failed to discuss or identify in testimony the degree to which the current 

regulatory obligation for a premise visit and attempt to contact the customer might impact one or 

more of the required metrics.   

ComEd witness Hemphill testified that whether an on-site notification of a customer 

about to be disconnected is performed impacts the Company’s ability to achieve the 

Uncollectibles Expense metric.  Tr. at 55.  Mr. Hemphill, however, could not say how significant 

the impact would be, and had no idea of what kind of data the Company would need to collect in 

order to evaluate the effect of the on-site notification requirement on achievement of this 

performance metric.  Id. at 55-56. Until the Commission has information from the Company as 

to how the on-site notification requirement impacts ComEd’s ability to achieve the annual and 

overall 10-year uncollectibles performance metrics being proposed in this case, it will be unable 

to assess the appropriateness of the metrics being proposed in this docket or any potential request 

by ComEd to be excused from compliance with an annual metric.   

The degree to which its performance will be impacted, however, is primarily a function 

of ComEd’s efficiency in debt collection and targeting customers who could pay and who do not 

pay for stricter collection actions allowed under the current regulations, according to Ms. 

Alexander’s unrebutted testimony. AARP/AG Ex. 1.0 at 8-9.  Yet ComEd witness McMahan, 
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who heads the Company’s smart grid implementation plans, testified that he was not aware of 

any specific Company plans to monitor how the on-site notification requirement and other 

factors, such as debt collection practices, impact the ComEd’s ability to achieve the 

Uncollectible Expense performance metrics being proposed in this docket.  Tr. at 108-110.   

The Commission should  require ComEd to identify in this case how and to what degree 

the retention of the current premise visit requirement associated with disconnection of service for 

nonpayment for residential customers would impact the Company’s ability to achieve its 

required performance standards for each of the AMI-related metrics during the 10-year plan, as 

well as the data it will collect to document the ongoing connection, if any, between each of these 

metrics and associated performance standards and the premise visit requirement of the current 

Commission Part 280 rule. Once such information has been identified and proposed by ComEd, 

other parties and the ICC Staff should have an opportunity to review and comment on the 

Company’s estimated impacts.  The Commission could then issue an order making findings of 

fact and conclusions with respect to this matter.   ComEd has proposed that the AMI-related 

customer service metrics will take effect 14 months after the Commission approves an AMI 

deployment plan.  As a result, there is sufficient time to determine how and to what degree the 

retention of the premise visit requirement would impact these proposed performance metrics. 

This information should then be linked to the degree to which its promised performance to 

comply with Part 280’s disconnection rules will impact the Uncollectibles Expense metric, in 

particular.   

 

D. Design and Calculation of the Opportunities for Minority-Owned and 

Women-Owned Business Enterprises (“MWBE”) Metric 

 

E. Rider DSPM and Penalty Calculations 
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1. Tariff Language 

 

As highlighted earlier in this Brief, ComEd’s proposed Uncollectibles Expense 

performance metric and tariff Rate DSPP do not reflect the current status of the Commission’s 

Part 280.130(d) rule pertaining to the disconnection of customers from utility service for 

nonpayment, nor the specific directive of a Commission Order (Docket No. 09-0263).  The 

Commission should reject ComEd’s Rate DSPP tariff to the extent that it presumes that the on-

site visit requirement included in Part 280.130(d) does not exist.   

In addition, ComEd’s Rate DSPP includes language that references a penalty of “zero” 

should the Company “be found exempt from the requirement to meet such target level of 

achievement in accordance with the provisions of Section 16-108.5(f) of the Act… .”  ComEd 

Ex. 1.1 TB, Ill.C.C.No. 10, Original Sheet No. XX+11.  This reference to “zero” penalty implies 

that the continuation of the on-site visit requirement would insulate the Company from any 

financial penalty as a result of failure to achieve the Uncollectibles Expense annual metrics. That 

implication is inconsistent with the language in Section 16-108.5(f)  that states that a utility shall 

be excused from compliance with the metric (and penalty) “only to the limited extent 

achievement of the affected metrics and performance goals was hindered by the less than full 

implementation.”  220 ILCS 5/16-108.5(f).  ComEd’s Rate DSPP should be rejected in this 

regard.       

 

2. ComEd and Staff Agreement Relating to Addition of Clarifying 

Language in Rider DSPM 

 

3. Annual Reporting on Metrics, Including ComEd’s Agreement to 

Report on Action Taken in Response to Any Failure to Achieve an 

MWBE Goal 

 

IV. CUB PROPOSED WORKSHOP PROCESS TO IDENTIFY ADDITIONAL 

METRICS 
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V. CONCLUSION 

 Wherefore, the People of the State of Illinois and AARP urge the Commission to enter an 

order in this proceeding in accordance with the arguments presented in this Brief.  
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