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I. INTRODUCTION 

 Among the newly-enacted provisions of the Energy Infrastructure and Modernization Act 

(“EIMA”) is the establishment of Section 16-108.5 of the Public Utilities Act (“Act”), which 

provides that an electric utility having at least 1,000,000 customers may elect to become a 

“participating utility” and voluntarily undertake the investments described therein.  Such a 

participating utility may also elect to establish a performance-based formula rate tariff that 

mathematically calculates its Illinois-jurisdictional revenue requirement and corresponding 

delivery service charges.  On November 8, 2011, Commonwealth Edison Company (“ComEd”) 

filed its performance-based formula rate tariff, Rate DSPP – Delivery Service Pricing and 

Performance (“Rate DSPP”), with the Illinois Commerce Commission (“ICC” or “Commission”) 

and committed to undertake the investments described in Section 16-108.5 of the Act.  See ICC 

Docket No. 11-0721. 

 Under EIMA’s framework, ComEd must also file with the Commission, within 30 days 

of filing Rate DSPP, (i) multi-year performance metrics that are designed to achieve 

improvement over baseline values in various performance categories over the relevant 10-year 

period and (ii) a tariff mechanism that applies any penalties for a failure to achieve the annual 

performance goals.  Accordingly, on December 8, 2011, ComEd filed in this docket its Multi-

Year Performance Metrics Plan (“Plan”) (ComEd Ex. 1.0 Corrected), which sets forth the 

baseline values and annual performance goals for each of the 10 metrics, as well as its proposed 

tariff mechanism, Rider DSPM – Delivery Service Performance Metrics (“Rider DSPM”) 

(ComEd Ex. 1.1 TB).  Importantly, no witness disputes the validity of the baseline values or 

annual performance goals proposed in ComEd’s Plan.  Moreover, because ComEd accepted Staff 

witness Ms. Ebrey’s proposal to clarify certain language in Rider DSPM, the tariff is also 

uncontested.  Thus, the Commission should approve ComEd’s Plan and Rider DSPM as filed. 
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 With the statutory requirements fully reflected and satisfied in ComEd’s Plan and tariff, 

the only contested issues concern irrelevant subject matter that the General Assembly either 

directed to be considered in a future docket, if at all, or did not grant the Commission the 

authority to consider in this docket.  Specifically, the joint proposal of the Attorney General 

(“AG”) and AARP (together, “AG/AARP”) set forth in the testimony of Ms. Alexander would 

have the Commission now engage in speculation and hypothetical analyses regarding the 

possibility that ComEd might seek to be excused from a future annual performance goal in the 

event the Commission’s Rules require an on-site notification requirement relative to service 

disconnections during the 10-year Plan.  However, ComEd has not requested to be excused from 

any performance goals in this docket.  In the event it were to make such a request in the future 

following a performance year, that petition would be subject to notice and hearing as required by 

Section 16-108.5(f).  The Commission should decline AG/AARP’s invitation to speculate 

regarding future contingencies that may never even occur. 

 Equally misplaced is the Citizens Utility Board’s (“CUB”) proposal set forth in the 

testimony of Mr. Thomas that the Commission order future workshops to identify additional 

metrics related to an “enhanced customer experience”.  Nowhere in Section 16-108.5(f) did the 

General Assembly authorize the Commission to consider additional metrics associated with 

ComEd’s status as a participating utility under Section 16-108.5.  To the contrary, the 

Legislature specifically limited the Commission’s authority in this docket to “approving, or 

approving with modification, a participating utility’s tariff or mechanism to satisfy the metrics 

set forth in subsection (f) of this Section.”  220 ILCS 5/16-108.5(f-5) (emphasis added).  Because 

CUB inappropriately asks the Commission to order a workshop process to identify metrics not 

set forth in Section 16-108.5(f), CUB’s proposal should be rejected.  
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II. OVERVIEW OF SECTION 16-108.5(f) & (f-5) OF THE PUBLIC UTILITIES ACT 

This section provides a summary of the metrics statutory scheme set forth in subsections 

(f) and (f-5) of Section 16-108.5 of the Act.1  As explained below, these provisions describe the 

10 metrics identified in the statute, including the calculation of baseline values and annual 

performance goals, explain the tariff mechanism designed to implement any penalties assessed 

by the Commission for a failure to achieve an annual performance goal, summarize the filing and 

approval requirements applicable to ComEd’s filing in this docket, and describe annual reporting 

requirements and future Commission proceedings.   

Identification of the Metrics, Including the Calculation of Baseline Values and 

Annual Performance Goals.  The statute specifies the metrics and the required improvement 

over baseline values (for a utility such as ComEd that is not a combination utility) as follows:   

(1) System Average Interruption Frequency Index (“SAIFI”):  Improvement of 
system-wide SAIFI (“System SAIFI”) by 20% using a baseline of the average of the 
data from 2001 through 2010. 

(2) Customer Average Interruption Duration Index (“CAIDI”):  Improvement of 
system-wide CAIDI (“System CAIDI”) by 15% using a baseline of the average of 
the data from 2001 through 2010. 

(3) Southern Region SAIFI:  Improvement of SAIFI for the utility’s Southern Region 
by 20% using a baseline of the average of the data from 2001 through 2010. 

(4) Northeastern Region SAIFI:  Improvement of SAIFI for the utility’s Northeastern 
Region by 20% using a baseline of the average of the data from 2001 through 2010. 

(5) Service Reliability Targets:  Improvement of the total number of customers who 
exceed the service reliability targets by 75% using 2010 as the baseline year. 

(6) Estimated Electric Bills:  Reduction of the number of estimated electric bills by 
90% using a baseline of the average number of estimated bills for the years 2008 
through 2010. 

                                                 
1 Section 16-108.5 of the Act was enacted as part of EIMA, which took effect on October 26, 2011 as Public Act 97-
0616.  Section 16-108.5 of the Act was later modified by a “trailer” bill, which the Governor signed on December 
30, 2011 and became effective that same day as Public Act 97-0646. 
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(7) Consumption on Inactive Meters (“CIM”):  Reduction of CIM by 90% using a 
baseline of the average unbilled kilowatthours for the years 2009 and 2010. 

(8) Unaccounted for Energy (“UFE”):  Reduction of UFE by 50% using a baseline of 
the non-technical line loss unaccounted for energy kilowatthours for the year 2009. 

(9) Uncollectible Expense:  Reduction of uncollectible expense by $30,000,000 using a 
baseline of the average uncollectible expense for the years 2008 through 2010. 

(10) Opportunities for Minority-Owned and Women-Owned Business Enterprises 
(“MWBE”):  The utility must design a performance metric regarding the creation of 
opportunities for MWBE consistent with State and federal law using a base 
performance value of the percentage of its capital expenditures that were paid to 
MWBE in 2010. 

220 ILCS 5/16-108.5(f)(1)-(9).  In general, this brief refers to metrics (1) through (4) as the 

“reliability-related metrics”, metric (5) as the “service reliability targets metric”, metrics (6) 

through (9) as the “customer benefits metrics”, and metric (10) as the “MWBE metric.”   

 The simple mathematical computations of the baseline values are subject to only one 

adjustment.  Specifically, a utility may exclude up to nine “extreme weather event days”, as that 

term is defined in Section 16-108.5(f), from each baseline year for the calculation of baseline 

values for metrics (1) through (4), to the extent nine such days exist.  The statute does not permit 

any other adjustments to the baseline values, and otherwise assumes for metrics (6) through (9) 

“that the participating utility may fully implement the technology described in subsection (b) of 

[Section 16-108.5], including utilizing the full functionality of such technology and that there is 

no requirement for personal on-site notification.”  220 ILCS 5/16-108.5(f).  Put another way, the 

law requires the utility to submit a robust Plan that proposes the most aggressive metrics 

contemplated by Section 16-108.5(f), which means the Plan and metrics do not assume or 

speculate as to what, if any, limitations may be encountered in the future.  

Following the computations of these baseline values, the utility must propose annual 

performance goals for each year of the relevant 10-year period that are designed to demonstrate 

the utility is on track to achieve the performance goal in each category at the end of the 10-year 
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period.  The utility’s annual performance goals must be designed to achieve the 10-year goals 

ratably (i.e., in equal segments) over the 10-year period.  Section 16-108.5(f) creates two 

separate 10-year tracks – (i) for metrics (1) through (5) and (10), the utility must elect when the 

10-year period will commence, provided that it begins no later than 14 months following the date 

on which the utility begins its investments under Section 16-108.5(b), and (ii) for metrics (6) 

through (9), the utility must elect a start date that is no later than 14 months following the date on 

which the Commission enters its order approving the utility’s Advanced Metering Infrastructure 

Deployment Plan (the “AMI Plan”) pursuant to Section 16-108.6(c) of the Act.  See 220 ILCS 

5/16-108.5(f). 

Proposed Tariff Mechanism to Implement Any Penalties.  Section 16-108.5(f-5) 

further requires that the utility propose a tariff mechanism to implement any penalties owed by 

the utility for a failure to meet an annual performance goal under the first nine metrics described 

above, and specifies that the penalties shall be imposed as an adjustment to the participating 

utility’s return on equity.  The penalties applicable to ComEd under Section 16-108.5(f-5) are as 

follows: 

System SAIFI – failure to achieve the annual goal shall result in a 5 basis points (“bps”) 
reduction for years 1 through 3; a 6 bps reduction for years 4 through 6; and a 7 bps 
reduction for years 7 through 10. 

System CAIDI – failure to achieve the annual goal shall result in a 5 bps reduction for years 
1 through 3; a 6 bps reduction for years 4 through 6; and a 7 bps reduction for years 7 
through 10. 

SAIFI for ComEd’s Southern Region and SAIFI for ComEd’s Northeastern Region – 
failure to achieve both annual goals shall result in a 5 bps reduction for years 1 through 3; a 6 
bps reduction for years 4 through 6; and a 7 bps reduction for years 7 through 10. 

Customers Exceeding Service Reliability Targets – failure to achieve the annual goal shall 
result in a 5 bps reduction for years 1 through 3; a 6 bps reduction for years 4 through 6; and 
a 7 bps reduction for years 7 through 10. 
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Reduction in Issuance of Estimated Electric Bills – failure to achieve at least 95% of the 
annual goal shall result in a 5 bps reduction. 

Consumption on Inactive Meters, Unaccounted for Energy, and Uncollectible Expense – 
each of the three goals shall be calculated in terms of the percentage of the goal achieved.  
The percentages shall be aggregated and averaged; if the utility does not achieve an 
aggregated average percentage value of at least 95% in a given year, then the return on equity 
shall be reduced by 5 bps. 2  

Penalties are applied only for the 12-month period in which the deficiency occurred.  The 

maximum basis points at stake in each of the first 3 years is a total of 30 bps; no more than a 

total of 34 bps in each of the 3 years thereafter; and no more than a total of 38 bps in each of the 

4 years thereafter.  220 ILCS 5/16-108.5(f-5). 

Plan and Tariff Filing Requirements for Commission Approval.  As previously 

noted, a utility must develop and file with the Commission the multi-year metrics and tariff 

described above within 30 days of the utility’s filing of its performance-based formula rate tariff.  

Section 16-108.5(f-5) provides that the Commission shall, after notice and hearing, enter an 

order within 120 days after the Plan is filed approving, or approving as modified, the utility’s 

tariff mechanism designed to satisfy the metrics set forth in subsection (f) of Section 16-108.5.  

220 ILCS 5/16-108.5(f-5). 

Annual Reporting and Future Commission Proceedings.  Each utility subject to the 

metrics requirements must file a report with the Commission on June 1 of each subsequent year 

following Commission approval of the Plan.  The report must include, among other things, a 

description of how the utility performed under each metric and identify any extraordinary events 

that adversely impacted its performance.  In the event that the utility fails to satisfy the metrics, 

the Commission shall, after notice and hearing, enter an order approving the financial penalties 

                                                 
2 For example, if ComEd’s percent of goal achieved in a given year is 95% for CIM, 97% for UFE, and 96% for 
uncollectible expense, then the aggregate average percent achievement of these three goals would be (0.95 + 0.97 + 
0.96) divided by 3, or 96%.  In this example, the aggregate average percentage value of 96% achieves and exceeds 
the 95% requirement. 
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in accordance with subsection (f-5), and the Commission-approved penalties shall be applied 

beginning with the next rate year.  220 ILCS 5/16-108.5(f-5). 

However, if the utility is unable to meet the customer benefits metrics (metrics (6) 

through (9)) performance goals because it was unable to “fully implement the technology 

described in subsection (b) of [Section 16-108.5(b)], including utilizing the full functionality of 

such technology and that there is no requirement for personal on-site notification”, and the 

Commission so finds after notice and hearing, then the utility shall be excused from compliance, 

provided, however, that this waiver shall only be to the limited extent that the achievement of the 

affected metrics and performance goals was hindered by the less than full implementation.  220 

ILCS 5/16-108.5(f). 

III. DEVELOPMENT OF THE SECTION 16-108.5(f) PERFORMANCE METRICS 
AND TARIFF MECHANISM 

A. Calculation of the Reliability-Related Metrics   

1. System Average Interruption Frequency Index (“SAIFI”) Metric  

2. Customer Average Interruption Duration Index (“CAIDI”) Metric 

3. Regional SAIFI Metrics 

a. Southern Region 

b. Northeastern Region 

B. Calculation of the Service Reliability Targets Metric Related to Part 411.140 

The reliability-related metrics and service reliability targets metric relate to ComEd’s 

provision of reliable electric service to its customers.  Neither Staff nor any intervenor takes 

issue with the calculations of the baseline values or the annual performance goals for any of 

these metrics.  In fact, ICC Staff witness Mr. Stutsman performed his own calculations of the 
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reliability-related metrics’ baseline values and annual performance goals reflected in the Plan 

and confirmed their accuracy.  Stutsman Dir., Staff Ex. 1.0, at 5:88-91.    

C. Calculation of the Customer Benefits Metrics 

1. Reduction of Estimated Electric Bills Metric  

2. Unaccounted for Energy Metric 

3. Consumption on Inactive Meters Metric 

4. Uncollectible Expense Metric 

The customer benefits metrics are those metrics designed to reduce ComEd’s costs of 

providing electric service through achievement of reductions in the issuance of estimated electric 

bills, consumption on inactive meters, non-technical line loss unaccounted for energy, and 

uncollectible expense.  Consistent with Section 16-108.5(f)’s directive, the customer benefits 

metrics “are based on the assumptions that the participating utility may fully implement the 

technology described in subsection (b) of [Section 16-108.5], including utilizing the full 

functionality of such technology and that there is no requirement for personal on-site 

notification.”  220 ILCS 5/16-108.5(f).  In other words, the customer benefits metrics do not 

assume or speculate as to whether ComEd will be subject to future limitations, and therefore 

reflect the most aggressive and robust goals that can be proposed under Section 16-108.5(f).   

Like the reliability-related metrics, neither Staff nor any of the intervenors proposes any 

alternate values or methodologies relating to the proposed baseline values and annual 

performance goals for the customer benefits metrics. 

5. AG/AARP Proposal for ComEd to Identify How On-Site Notification 
Requirement Impacts the Proposed Customer Benefit Metrics 

Because the customer benefits metrics are based on the assumptions that ComEd can 

fully implement and fully utilize the technology described Section 16-108.5(b) of the Act, the 
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General Assembly recognized and provided for a situation in which those assumptions prove to 

be incorrect: 

If the utility is unable to meet the metrics and performance goals set forth in 
subparagraphs (5) through (8) of this subsection (f) for such reasons [i.e., the 
utility is unable to fully implement and fully utilize the technology], and the 
Commission so finds after notice and hearing, then the utility shall be excused 
from compliance, but only to the limited extent achievement of the affected 
metrics and performance goals was hindered by the less than full implementation. 

220 ILCS 5/16-108.5(f).  In other words, the General Assembly has left it up to the utility to 

decide whether it will seek to be excused from a customer benefits-related annual performance 

goal in the future following the end of a performance year.  If the utility decides to request a 

waiver, the burden will be on the utility to demonstrate that “achievement of the affected metrics 

and performance goals was hindered by the less than full implementation.”  Id.  AG/AARP 

witness Ms. Alexander takes issue with the General Assembly’s directive, however, and instead 

proposes that the parties and Commission engage in a speculative and hypothetical inquiry now 

(or in the near future)3 regarding whether ComEd will ever seek to be excused from an annual 

performance goal due to an on-site notification requirement.  Alexander Dir., AG/AARP Ex. 1.0, 

at 8:158-64; 12:255-66.  Because it cannot be known at this time whether ComEd will ever fail 

to achieve its annual performance goals or whether there will be an on-site notification 

requirement during the 10-year metrics period, the Commission should decline AG/AARP’s 

invitation to pre-litigate or pre-excuse ComEd’s future performance now based only on 

inappropriate speculation and assumptions about conditions that might exist in the future.     

                                                 
3  Citing to the commencement of the first performance year for the customer benefits metrics as a date that is 14 
months after Commission approval of the AMI Plan, Ms. Alexander posits that “there is sufficient time to determine 
how and to what degree retention of the premise visit requirement would impact [ComEd’s] proposed performance 
metrics.”  Alexander Dir., AG/AARP Ex. 1.0, at 2:45-3:47.  This ignores, however, that the Commission must enter 
an order in this docket approving, or approving with modification, ComEd’s proposed metrics and tariff within 120 
days of filing, or by April 6, 2012.  220 ILCS 5/16-108.5(f-5). 
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As an initial matter, AG/AARP do not propose any different values or methodologies 

regarding the calculations of the customer benefits-related baseline values and annual 

performance goals.  Indeed, as ComEd witness Mr. McMahan testified during the evidentiary 

hearing, these values and goals are based on simple mathematical computations: 

Our goal in filing the metric testimony was as faithfully as we could reproduce the 
statute.  The statute laid out how to calculate the baseline.  We did that, and it laid 
out what the [ratable] improvements were over 10 years.  We did that.   

There was no linkage to on-site notification or not on-site notification.  It was just 
simply math, the way the statute’s laid out. 

Tr. at 115:12-21.  In summary, ComEd calculated the baseline values in accordance with Section 

16-108.5(f)’s specific directives, determined the 10-year goals pursuant to the statutorily-

mandated improvements, and proposed annual performance goals designed to achieve the 10-

year goals ratably.  

Rather, AG/AARP propose that ComEd identify how the current disconnection rules set 

forth in Part 280 of the Commission’s Rules “would impact the Company’s ability to achieve its 

required performance standards for each of the AMI-related metrics during the 10-year plan.”  

Alexander Dir., AG/AARP Ex. 1.0, at 2:38-40.  This proposal, however, is irrelevant to both the 

historic baseline values and annual performance goals proposed in this docket, and instead seeks 

to engage the parties and the Commission in speculation regarding future and unknown 

performance and how that future performance might be limited.  As summarized below, the 

structure set up by the General Assembly in subsections (f) and (f-5) of Section 16-108.5 is 

designed to consider issues of waiver only after all of the relevant facts can be gathered.  In 

general, the chain of events leading up to a waiver determination based on an on-site notification 

requirement would include the following steps: 
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 Identification of a Relevant Performance Year for the Assessment of a Customer 
Benefits-Related Goal:  Although ComEd has not yet elected when the customer 
benefits metrics will begin, the statute requires that they commence no later than 14 
months following the Commission’s order approving the AMI Plan.  220 ILCS 5/16-
108.5(f).  ComEd must file the AMI Plan within 180 days of the effective date of 
Public Act 97-0616, which means by April 23, 2012, and the Commission must issue 
its order within 60 days of that filing.  220 ILCS 5/16-108.6(c).  Assuming that the 
Commission takes the full 60 days and ComEd takes the full 14 months, the first 
performance year would commence in August 2013 and end in August 2014.  

 Identification of a Failure to Achieve a Customer Benefits-Related Annual 
Performance Goal:  Following the end of a performance year, the utility will file its 
annual report by June 1 regarding, inter alia, whether it achieved each of its customer 
benefits-related annual performance goals.  Of course, if the utility reports that it has 
achieved such goals, the issue of waiver is irrelevant. 

 Identification of Whether an On-Site Notification Requirement was in Effect 
During the Performance Year:  The Commission is currently considering in the Part 
280 rulemaking docket whether the new rules will impose an on-site notification 
requirement.  See ICC Docket No. 06-0703.  Therefore, it is not known at this time 
what on-site notification requirement, if any, might be in effect during any of the 10 
performance years.   

 Determination of Whether the On-Site Notification Requirement Caused the 
Failure to Achieve the Annual Performance Goal:  In the event an on-site 
notification requirement was in effect during a performance year in which ComEd 
failed to achieve a customer benefits-related annual performance goal, ComEd must 
determine whether that requirement was the reason it failed to achieve the annual 
performance goal.   

 Utility Election of Whether to Seek a Waiver from an Annual Performance Goal:  
If ComEd determines that an on-site notification requirement was responsible for its 
failure to achieve an annual performance goal, then it may petition the Commission to 
be excused from compliance with that goal. 

 ICC Determination of Whether to Permit a Waiver After Notice and Hearing:  
Following an evidentiary hearing during which Staff and intervenors can present 
evidence rebutting ComEd’s request to be excused from an annual performance goal, 
the Commission will make a determination as to whether the on-site notification 
requirement hindered ComEd’s ability to meet one or more of the annual performance 
goals, and to what extent, and whether ComEd should be excused from compliance. 

In sum, not one of these events has occurred.  ComEd is not requesting to be excused (or pre-

excused) from any performance goal in this docket, and therefore the issue of waiver is irrelevant 

in this docket.  Moreover, it is wholly unknown (i) when the customer benefits metrics will 
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commence, (ii) whether ComEd will ever fail to achieve a customer benefits-related annual 

performance goal, (iii) whether an on-site notification requirement will be imposed during any 

year of the 10-year metrics period, (iv) if ComEd fails to achieve a customer benefits-related 

annual performance goal, whether that failure was caused by any on-site notification requirement 

that existed, and (v) assuming a failure to achieve such a goal due to such a requirement, whether 

ComEd would in fact petition the Commission for a waiver. 

D. Design and Calculation of the Opportunities for Minority-Owned and 
Women-Owned Business Enterprises (“MWBE”) Metric 

Section 16-108.5(f)(9) directs ComEd to design a performance metric regarding the 

creation of opportunities for MWBEs consistent with State and federal law.  As with the other 

metrics, neither Staff nor intervenors contested the design of this metric or the calculation of the 

baseline value and annual performance goals. 

E. Rider DSPM and Penalty Calculations 

1. Tariff Language 

With the exception of the clarifying language for Rider DSPM agreed to by Staff and 

ComEd (see Section III.E.2., infra), no party proposed any alternative tariff mechanism or 

alternative language for proposed Rider DSPM.   

However, during the February 17, 2012, evidentiary hearing, certain questions posed to 

ComEd witnesses by intervenors’ counsel suggested that some intervenors may take issue with 

the language in Rider DSPM related to how the penalty is determined in the event of a waiver 

request.  Although ComEd believes that the language of the tariff reflects an accurate and faithful 

interpretation of the statute and does not limit the Commission’s authority in any way, the 

following changes could be made to the tariff during the compliance filing to alleviate any 

concern: 
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Notwithstanding the previous provisions of this Determination of the Penalty 
section, in the event the Company does not meet the target level of achievement 
provided in the definition of an aforementioned penalty, but the Company is 
found to be exempt requests to be excused from the requirement to meet such 
target level of achievement in accordance with the provisions of Section 16-
108.5(f) of the Act, then such penalty, if any, is equal to such amount as 
determined by the ICC in accordance with such section of the Actzero (0.0). 

ComEd circulated these proposed changes to counsel for Staff and intervenors on February 24, 

2012.  Counsel for Staff indicated that it had no edits to the proposed language. 

2. ComEd and Staff Agreement Relating to Addition of Clarifying 
Language in Rider DSPM 

In ComEd’s currently pending formula rate case in ICC Docket No. 11-0721, Staff 

proposed a new workpaper to include the Performance Metrics Penalty that will be incorporated 

into ComEd’s performance-based formula rate, Rate DSPP.  ComEd did not object to this 

proposal.  Accordingly, Staff witness Ms. Ebrey proposed in the present docket that a reference 

to this workpaper be included in Rider DSPM (Ebrey Dir., Staff Ex. 2.0, at 3:47-50), and ComEd 

did not object.  Staff and ComEd therefore agree that if the Commission approves the proposed 

workpaper in ICC Docket No. 11-0721, ComEd will implement the change through a 

compliance filing following the issuance of the Commission’s order in ICC Docket No. 11-0721.  

The proposed change is reflected in the attachment to ComEd’s Response to Staff Data Request 

TEE 1.07, labeled as TEE 1.07_Attach 1 and attached to Ms. Ebrey’s direct testimony as 

Attachment B. 

3. Annual Reporting on Metrics, Including ComEd’s Agreement to 
Report on Action Taken in Response to Any Failure to Achieve an 
MWBE Goal 

Although Staff witness Ms. Ebrey recognizes that Section 16-108.5(f-5) does not assess a 

penalty for a failure to meet the MWBE annual goals (Ebrey Dir., Staff Ex. 2.0, 2:32-33), she 

requested that ComEd “address in its rebuttal testimony any actions it will take in the event that 
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it fails to meet the MWBE performance metrics (other than the reporting of such failure).”  Id. at 

2:37-39.4  While ComEd agrees with Ms. Ebrey that Section 16-108.5(f-5) does not assess a 

penalty for a failure to meet an MWBE annual performance goal, ComEd notes that it will 

nevertheless report any shortfall related to an MWBE annual performance goal in its annual 

report to the Commission.  See 220 ILCS 5/16-108.5(f-5) (each year on or before June 1 ComEd 

must “file a report with the Commission that includes, among other things, a description of how 

the participating utility performed under each metric….”).  To further address Ms. Ebrey’s 

concerns, for a year in which ComEd does not meet the annual MWBE performance goal, 

ComEd voluntarily agrees to include in its annual report for that year a description of actions 

taken in response to the shortfall.  McMahan Reb., ComEd Ex. 4.0, at 5:89-92. 

IV. CUB PROPOSED WORKSHOP PROCESS TO IDENTIFY ADDITIONAL 
METRICS 

While AG/AARP witness Ms. Alexander inappropriately proposes to pre-litigate waiver 

issues that have not been (and may never be) raised, CUB witness Mr. Thomas improperly asks 

the Commission to order a separate workshop process to identify additional metrics that “can be 

used to evaluate whether or not ComEd’s investments are in fact delivering an ‘enhanced 

customer experience’.”  Thomas Dir., CUB Ex. 1.0, at 4:68-5:71.  As explained below, however, 

the Commission only has authority to consider the metrics described in Section 16-108.5(f).   

Section 16-108.5(f) unambiguously sets forth the 10 metrics that a participating utility 

must develop and file with the Commission, and specifies penalty provisions related to nine of 

those metrics.  Moreover, after notice and hearing, the Commission must enter an order within 

120 days after these metrics are filed.  The subject of that order is limited to “approving, or 

                                                 
4  Unlike the other metrics, Section 16-108.5(f)(9) uniquely directs the utility to design the MWBE metric 
“consistent with State and federal law using a base performance value of the percentage of the participating utility’s 
capital expenditures that were paid to [MWBEs] in 2010.”  220 ILCS 5/16-108.5(f)(9).  In response to this directive, 
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approving with modification, a participating utility’s tariff or mechanism to satisfy the metrics 

set forth in subsection (f) of this Section.”  220 ILCS 5/16-108.5(f-5) (emphasis added).  It is well 

established that “‘[t]he Commission, because it is a creature of the legislature, derives its power 

and authority solely from the statute creating it, and its acts or orders which are beyond the 

purview of the statute are void.’ The Commission's authority to enter [an] order … must, 

therefore, find its source in the Act.”  Commonwealth Edison Co. v. Ill. Commerce Comm’n, 332 

Ill. App. 3d 1038, 1048 (2d Dist. 2002) (quoting City of Chicago v. Ill. Commerce Comm'n, 79 

Ill. 2d 213, 217-18 (1980)).  Accordingly, because the undefined and unidentified metrics 

suggested by Mr. Thomas are neither contemplated by nor described in Section 16-108.5(f), the 

Commission does not have authority to consider them in this docket or order their consideration 

in a separate docket or workshop process.5     

To the extent CUB seeks additional metrics related to the deployment of AMI (Thomas 

Dir., CUB Ex. 1.0, at 6:112-117), ComEd will file its AMI Plan by April 23, 2012, which will 

contain “annual milestones and metrics for the purposes of measuring the success of the AMI 

Plan in enabling Smart Grid functions; and enhancing consumer benefits from Smart Grid AMI.”  

220 ILCS 5/16-108.5(c)(4).   

 

 

 

 

                                                                                                                                                             
ComEd calculated the baseline value and set an overall performance goal, which will be achieved ratably (i.e., in 
equal segments) through 10 annual performance goals. 
5  CUB’s proposal for a separate workshop process does not overcome the legal obstacles to its request.  The 
Commission’s authority in this docket is limited to considering the 10 metrics described in Section 16-108.5(f).  It is 
not within the scope of this docket to decide whether there is authority to consider additional metrics, much less 
order a workshop process to identify additional metrics. 
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CONCLUSION 

WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission issue an order on or before April 6, 2012 approving ComEd’s Multi-Year 

Performance Metrics Plan and its proposed penalty mechanism, Rider DSPM. 

Dated this 28th day of February, 2012.  
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