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BRIEF OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission (“Commission”), respectfully submits its brief in the 

above-captioned matter. 

 

I. INTRODUCTION 

On December 8, 2011 Commonwealth Edison Company (“ComEd” or the 

“Company”) filed a petition with the Commission pursuant to subsections (f) and (f-5) of 

Section 16-108.5 of the Illinois Public Utilities Act (“PUA”, 220 ILCS 5/16-108.5(f), (f-5)), 

for the Commission to issue an order on or before April 6, 2012 approving ComEd’s 

Multi-Year Performance Metrics Plan (“Plan”) and its proposed penalty mechanism, 

Rider DSPM – Delivery Service Performance Metric (“Rider DSPM”). (“ComEd Petition”)  

Along with its petition, ComEd filed its Multi-Year Performance Metrics Plan, the Direct 
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Testimony of Ross C. Hemphill, PhD. and the Direct Testimony of Michael B. McMahan, 

P.E. 

The following parties intervened in this matter: the People of the State of Illinois 

by Lisa Madigan the Attorney General of the State of Illinois (“AG”), the Illinois Industrial 

Energy Consumers (“IIEC”), the Building Owners and Managers Association of Chicago 

(“BOMA/Chicago”), the Citizens Utility Board (“CUB”) and AARP. 

A status hearing was held on January 4, 2012 at which time the Administrative 

Law Judge (“ALJ”) approved a schedule in this matter to fit within the 120-day 

timeframe  provided for by Section 16-108.5 tha included: (1) Staff and Intervenor 

testimony in reply to the Company’s prefiled direct testimony; (2) Company rebuttal 

testimony; (3) a hearing; (4) simultaneous briefs; and (5) briefs on exception to the 

ALJ’s proposed order. 

Testifying for Staff in this matter was John Vance Stutsman, P.E. and Theresa 

Ebrey, CPA.  Testifying for the AG and AARP was Barbara Alexander.  Testifying for 

CUB was Christopher C. Thomas.  Testifying for the Company in response to the Staff 

and Intervenor testimony was Michael B. McMahan, P.E. 

On February 17, 2012, an evidentiary hearing was held in this matter at which 

time the prefiled testimony of the Company, Staff, AG/AARP and CUB was admitted 

into evidence.  The record was not marked heard and taken but was continued 

generally at the request of counsel for the AG pending the possible filing by the AG of a 

motion to take administrative notice of certain material. Tr, February 17, 2012, p. 121.  

As of the date of the filing of this brief no motion has been filed by the AG and the 

record remains open. 
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II. OVERVIEW OF SECTION 16-108.5(f) & (f-5) OF THE PUBLIC UTILITIES ACT 

Section 16-108.5 of the PUA provides that an electric utility or combination utility 

serving more than one million customers may elect to become a “participating utility” 

and voluntarily undertake an infrastructure investment program as described in the 

Section.  A participating utility is allowed to recover its expenditures made under the 

infrastructure investment program through the ratemaking process, including, but not 

limited to, the performance-based formula rate and process set forth in the Section. 

220 ILCS 5/16-108.5(b). 

 On November 8, 2011 ComEd filed its performance-based formula rate tariff, 

Rate DSPP – Delivery Service Pricing and Performance (“Rate DSPP”) and committed 

to undertake investments set forth in Section 16-108.5 of the PUA.  ComEd is seeking 

approval of Rate DSPP in ICC Docket No. 11-0721. ComEd Petition, p. 2. 

 Under Section 16-108.5(f) ComEd must achieve improvements over baseline 

performance values “ratably i.e. in equal segments” (220 ILCS 5/16-108.5(f)) for the 

following ten metrics over a ten year period:1: 

1. Twenty percent improvement in the System Average Interruption Frequency 
Index (SAIFI) using a baseline of the average of the data from 2001 through 
2010; 

2. Fifteen percent improvement in the system Customer Average Interruption 
Duration Index (CAIDI) using a baseline of the average of date from 2001 
through 2010; 

3. Twenty percent improvement in the System Average Interruption Frequency 
Index for its Southern Region (SAIFI-Southern) using a baseline of the 
average of data from 2001 through 2010; 

                                            
1 The ten year period for items 1, 2, 3, 3.5, 4, and 9 starts no later than 14 months following 
when ComEd begins its investments.  The ten year period of items 5, 6, 7 and 8 starts no later 
than 14 months following when the Commission approves the Company’s advanced metering 
infrastructure deployment plan, pursuant to 16-108.6 of the PUA. 
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3.5 Twenty percent improvement in the System Average Interruption Frequency 
Index for its Northeastern Region (SAIFI-Northeastern) using a baseline of 
the average of data from 2001 through 2010:2 

4. Seventy-five percent improvement in the service reliability targets set forth in 
subparagraphs (A) through (C) of paragraph (4) of subsection (b) of 83 Ill. Admin 
Code Part 411.140 as of May 1, 2011, using 2010 as the baseline; 

5. Ninety percent improvement in reducing the number of estimated electric 
bills issued using a baseline of the average number of estimated bills for the 
years 2008 through 2010; 

6. Ninety percent improvement in the consumption of electricity on inactive 
meters using a baseline of the average unbilled kilowatt hours for the years 2009 
through 2010; 

7. Fifty percent improvement in unaccounted for energy using a baseline of the 
non-technical line loss unaccounted for energy kilowatt hours for the year 2009; 

8. Thirty million dollar reduction in uncollectible expense using a baseline of the 
average uncollectible expense for the years 2008 through 2010; and 

9. Set a goal3 for creating opportunities for minority-owned and female-owned 
business enterprises consistent with state and federal law using a base 
performance value of the percentage of ComEd’s expenditures paid to minority-
owned and female-owned business enterprises in 2010.  
 

Under Section 16-108.5(f-5), there are financial penalties imposed on the 

Company for failing to meet improvements on the first nine metrics listed above (i.e 

items 1, 2, 3, 3.5, 4, 5, 6, 7, and 8).  The specific penalties for failing to meet the 

improvements required under the law are imposed by the Commission on the Company 

as a basis point reduction to the Company’s return on equity through a tariff (Rider 

DSPM) which is separate from ComEd’s formula rate (Rate DSPP).  The basis point 

reduction can vary depending upon which annual goal is not achieved and the specific 

year within the ten year period when the goal(s) is/are not achieved. See, 16-108.5(f-5). 

                                            
2 Metric 3.5 was added to the prior existing nine improvement metrics with the passage of Public 
Act 097-0646. 

3 ComEd set as its ten year goal a fifteen percent improvement in the amount of expenditures 
paid to minority-owned and female-owned enterprises. ComEd Ex. 2.0, p. 5. 
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If the Company fails to make improvement on metrics 1, 2, 3, 3.5 and 4 the 

Commission’s authority to reduce or obviate the penalty for that failure apparently is 

prohibited given that 16-108.5(f-5) provides that “[n]othing in this Section shall authorize 

the Commission to reduce or otherwise obviate the imposition of financial penalties for 

failing to achieve one or more of the metrics established pursuant to subparagraph (1) 

through (4) of subsection (f) of this Section.”  With respect to metrics 5, 6, 7 and 8, the 

imposition of a penalty for failing to meet a goal apparently is subject to the following 

language from section (f): 

The metrics and performance goals set forth in subparagraphs (5) through (8) of 
this subsection (f) are based on the assumptions that the participating utility may 
fully implement the technology described in subsection (b) of this Section, 
including utilizing the full functionality of such technology and that there is no 
requirement for personal on-site notification.  If the utility is unable to meet the 
metrics and performance goals set forth in subparagraphs (5) through (8) of this 
subsection (f) for such reasons, and the Commission so finds after notice and 
hearing, then the utility shall be excused from compliance, but only to the 
limited extent achievement of the affected metrics and performance goals 
was hindered by the less than full implementation. 

 

220 ILCS 5/16-108.5(f) (emphasis added). Finally, if the Company fails to make 

improvements on metric 9, expenditures for minority-owned and female-owned 

businesses, there appears to be no language in the section providing the Commission 

with authority to impose a penalty on the Company for a failure to make improvement 

on the metric. 
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III. DEVELOPMENT OF THE SECTION 16-108.5(f) PERFORMANCE METRICS 
AND TARIFF MECHANISM 

A. Calculation of the Reliability-Related Metrics 

1. System Average Interruption Frequency Index (“SAIFI”) Metric 

As set forth in Staff witness John V. Stutsman’s testimony, Mr. Stutsman 

determined that the Company’s calculations and baseline values for this metric are 

correct and consistent with the statute.  Mr. Stutsman reviewed the Company’s 

worksheets and his analysis and review yielded the same annual and baseline values 

that the Company presented in its Exhibit 1.0 Corrected.  As part of his analysis, Mr. 

Stutsman also confirmed that the Company’s daily service interruption data which 

impacts the calculations did in fact reflect the actual data occurring over the relevant 

time period. Staff Ex. 1.0, p. 4. 

 

2. Customer Average Interruption Duration Index (“CAIDI”) Metric 

As set forth in Staff witness John V. Stutsman’s testimony, Mr. Stutsman 

determined that the Company’s calculations and baseline values for this metric are 

correct and consistent with the statute.  Mr. Stutsman reviewed the Company’s 

worksheets and his analysis and review yielded the same annual and baseline values 

that the Company presented in its Exhibit 1.0 Corrected.  As part of his analysis, Mr. 

Stutsman also confirmed that the Company’s daily service interruption data which 

impacts the calculations did in fact reflect the actual data occurring over the relevant 

time period. Staff Ex. 1.0, p. 4. 
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3. Regional SAIFI Metrics 

a. Southern Region 

As set forth in Staff witness John V. Stutsman’s testimony, Mr. Stutsman 

determined that the Company’s calculations and baseline values for this metric are 

correct and consistent with the statute.  Mr. Stutsman reviewed the Company’s 

worksheets and his analysis and review yielded the same annual and baseline values 

that the Company presented in its Exhibit 1.0 Corrected.  As part of his analysis, Mr. 

Stutsman also confirmed that the Company’s daily service interruption data which 

impacts the calculations did in fact reflect the actual data occurring over the relevant 

time period. Staff Ex. 1.0, p. 4. 

 

b. Northeastern Region 

As set forth in Staff witness John V. Stutsman’s testimony, Mr. Stutsman 

determined that the Company’s calculations and baseline values for this metric are 

correct and consistent with the statute.  Mr. Stutsman reviewed the Company’s 

worksheets and his analysis and review yielded the same annual and baseline values 

that the Company presented in its Exhibit 1.0 Corrected.  As part of his analysis, Mr. 

Stutsman also confirmed that the Company’s daily service interruption data which 

impacts the calculations did in fact reflect the actual data occurring over the relevant 

time period. Staff Ex. 1.0, p. 4. 
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B. Calculation of the Service Reliability Targets Metric Related to Part 
411.140 

With regard to the Company’s service reliability targets, metric 4, Staff witness 

John Stutsman reviewed ComEd’s 2010 Supplemental Reliability Report.  Based upon 

his review, Mr. Stutsman determined that the Company’s service reliability target 

metrics meet the requirements of Section 16-108.5(f)(4) of the PUA. Staff Ex. 1.0, p. 3. 

 

C. Calculation of the Customer Benefits Metrics 

1. Reduction of Estimated Electric Bills Metric 

2. Unaccounted for Energy Metric 

3. Consumption on Inactive Meters Metric 

4. Uncollectible Expense Metric 

5. AG/AARP Proposal for ComEd to Identify How On-Site 
Notification Requirement Impacts the Proposed Customer 
Benefit Metrics  

D. Design and Calculation of the Opportunities for Minority-Owned and 
Women-Owned Business Enterprises (“MWBE”) Metric 

E. Rider DSPM and Penalty Calculations 

1. Tariff Language 

With the exception of the proposed revision to Rider DSPM by Staff witness 

Theresa Ebrey discussed below, Staff did not propose any other language changes to 

Rider DSPM in its testimony.  However, at the evidentiary hearing in this matter, it 

became apparent that certain language in Original Sheet No. XX+11 may be subject to 

different interpretations. Tr., February 17, 2012, pp. 84-85 and 90-94.  The language at 

issue is the following: 
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Notwithstanding the previous provisions of this Determination of the Penalty 
section, in the event the Company does not meet the target level of achievement 
provided in the definition of an aforementioned penalty, but the Company is 
found to be exempt from the requirement to meet such target level of 
achievement in accordance with the provisions of Section 16-108.5(f) of the Act, 
then such penalty is equal to zero (0.0). 

 

Rider DSPM, Original Sheet No. XX+11.  The issue with this language is whether it is 

consistent with the following language of Section 16-108.5(f): 

The metrics and performance goals set forth in subparagraphs (5) through (8) of 
this subsection (f) are based on the assumptions that the participating utility may 
fully implement the technology described in subsection (b) of this Section, 
including utilizing the full functionality of such technology and that there is no 
requirement for personal on-site notification.  If the utility is unable to meet the 
metrics and performance goals set forth in subparagraphs (5) through (8) of this 
subsection (f) for such reasons, and the Commission so finds after notice and 
hearing, then the utility shall be excused from compliance, but only to the 
limited extent achievement of the affected metrics and performance goals 
was hindered by the less than full implementation. 

 

220 ILCS 5/16-108.5(f) (emphasis added). 

Given that under 16-108.5(f) the Commission will ultimately determine whether 

the Company is excused from compliance with the goals set forth in (5) through (8) but 

only after the Company seeks such relief after notice and hearing, Staff recommends 

that in that proceeding the Commission also address the issue of the amount of the 

penalty.  Consistent with Staff’s position, Staff has reached agreement with the 

Company on certain revisions to Rider DSPM, Original Sheet No. XX+11 to address the 

possible inconsistency between the language in the tariff and the relevant language in 

Section 16-108.5(f).  Staff and the Company have agreed to the following changes to 

Original Sheet No. XX+11: 

Notwithstanding the previous provisions of this Determination of the Penalty 
section, in the event the Company does not meet the target level of achievement 
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provided in the definition of an aforementioned penalty, but the Company is 
found to be exempt requests to be excused from the requirement to meet such 
target level of achievement in accordance with the provisions of Section 16-
108.5(f) of the Act, then such penalty, if any, is equal to such amount as 
determined by the ICC in accordance with such section of the Actzero (0.0). 

 

Based upon the above, this issue is uncontested between Staff and the 

Company.  Staff recommends the Commission adopt the language revisions as set forth 

above. 

 

2. ComEd and Staff Agreement Relating to Addition of Clarifying 
Language in Rider DSPM 

Staff proposed certain limited language changes to Rider DSPM.  For 

consistency and sake of clarity purposes Staff witness Ebrey testified that Rider DSPM 

should include language indicating how any penalty determined under the Rider would 

be reflected in the annual reconciliation of under the Company’s formula rate, Rate 

DSPP. Staff Ex. 2.0,p. 3.  Ms. Ebrey testified that in ComEd’s formula rate docket, 

Docket No. 11-0721, she proposed that with respect to Rate DSPP, an additional 

workpaper be provided by the Company to reflect the calculation of the penalty under 

Rider DSPM.  Ms. Ebrey proposed specific language for Rider DSPM to be included in 

the “Implementation of Penalty” section of Rider DSPM. See, Staff Ex. 2.0, Attachment 

B. 

In the Company’s rebuttal testimony, Mr. McMahan testified that if the 

Commission approves the workpaper proposed by Ms. Ebrey in Docket 11-0721, which 

the Company does not oppose, ComEd will implement the change proposed by Ms. 



Docket No. 11-0772 
Staff Brief 

11 

Ebrey, through a compliance filing following the issuance of an order in this docket. 

ComEd Ex. 4.0, pp. 3-4. 

Based upon the above, this issue is uncontested.  Staff recommends the 

Commission adopt Ms. Ebrey’s recommendation on this issue. 

 

3. Annual Reporting on Metrics, Including ComEd’s Agreement to 
Report on Action Taken in Response to Any Failure to Achieve 
an MWBE Goal 

Staff witness Ebrey addressed metric 9 in her testimony.  With regard to metric 9, 

expenditures for minority-owned and female-owned businesses, Staff witness Ebrey 

expressed concern about the lack of incentive for the Company to meet the 

performance goal given that there appears to be no authority for the Commission to 

impose a penalty on the Company for not meeting its goal. Staff Ex. 2.0, p. 2.  Ms. 

Ebrey further testified that the Company in its rebuttal testimony should address any 

actions it would take in the event it fails to meet the goal. Id. 

In his rebuttal testimony, ComEd witness Mr. McMahan testified that if the 

Company fails to reach the goal it has set for its self on this metric as required under the 

PUA, in particular 16-108.5(f-5), it will include that failure its report to the Commission 

and will also include in that report the corrective action taken by the Company to 

address its failure to meet the goal. ComEd Ex. 4.0, p. 5. 

Staff does not take issue with the Company’s proposal on this issue, therefore 

this issue is uncontested.  Staff recommends the Commission adopt the Company’s 

proposal. 
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IV. CUB PROPOSED WORKSHOP PROCESS TO IDENTIFY ADDITIONAL 
METRICS 

 

V. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
MEGAN C. MCNEILL 
JOHN L. SAGONE 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardone@icc.illinois.gov 
jfeeley@icc.illinois.gov 
mmcneill@icc.illinois.gov 
jsagone@icc.illinois.gov 
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