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RESPONDENT'S RESPONSE TO AMCOR'S MOTION IN LIMINE 
TO PROHIBIT COMED FROM SUPPORTING CERTAIN CLAIMS 

Now comes the Respondent, Commonwealth Edison Company ("Respondent" or 

"CornEd"), by and through its attorney, Mark L. Goldstein, and files this Response to 

Amcor's Motion in Limine to Prohibit CornEd from Supporting Certain Claims. 

("Motion") 

OVERVIEW 

In April 2009, CornEd removed the subject meter of this complaint from the 

Amcor Flexible, Inc. ("Complainant" or "Amcor") premises and tested it in September 

2009. Amcor filed an Informal Complaint with the Illinois Commerce Commission 

("Commission") on October 4, 2010. It then waited until January 12, 2011 to file the 

above-captioned Formal Complaint. 

On September 24, 2009, Thomas R. Rumsey, a meter testing expert of CornEd 

tested the subject meter. In simple terms, his recorded meter testing results indicated that 

the subject meter was recording Complainant's electric usage too slowly. More 

specifically, Mr. Rumsey's meter test revealed that the subject meter was only recording 



one-third of Complainant's actual electric usage at the Amcor Mundelein Plant. 

(Stipulation No. 37). 

On December 8, 2009, CornEd sent a letter to Amcor (Exhibit 8) explaining 

CornEd's findings with respect to the subject meter and requesting that the Complainant 

pay a back-bill of $62,000.00. The back-bill, or re-bill, is in accordance with the 

Commission's Rules, 83 Ill. Adm. Code 280.100. 

While it is true that one day after the Informal Complaint was closed by the 

Commission, i.e., October 25,2010, the meter was discarded, it is likewise true that the 

subject meter, after it was tested, remained in CornEd's possession for thirteen (13) 

months. During that entire period, no one from Amcor, its attorneys or representatives 

made application for referee testing as is allowed for customers. Thus, CornEd was given 

no notice to retain the meter. What is available to the Complainant, however, are the 

records from the meter testing performed on September 24, 2009. 

ARGUMENT 

I. The Complainant Failed to Apply for Referee Testing Within a Reasonable Time. 

A. The Commission's Rules Govern Customer-Requested Meter Tests. 

The Complainant supports its Motion by relying on a number of case law and 

other authorities that are irrelevant to the matter at hand. That is because the Commission 

has itself established rules that bear directly and expressly on what the Complainant 

appears to have desired here, i.e., a test of the meter different from the test that CornEd 

performed on September 24, 2009. 

Section 410.190(d) of the Commission's rules provides for referee testing of a 

customer's meter. 83 Ill. Adm. Code 410.190 (d). This rule requires a customer to make 
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"written application" to the Commission for such a test and attach a $20 fee. Id. at 

410.190 (d)(I). The rule provides that, upon such request, a Commission representative 

will "notify" the entity providing the metering service. Id. at 410.190 (d)(2). After the 

entity receives such "notice" of the request for a referee test, it is put under a duty to "not 

disturb the meter in any way," unless the customer or the Commission gives written 

pennission. rd. at 410.190 (d)(2). The rule further specifies that the entity shall conduct 

this test "under the supervision of a representative of the Commission" and within 30 

days after receiving notice of the customer's written request from the Commission 

representative. Id. at 410.190 (I). There is no provision in the rule for any other 

independent-or third-party customer testing. 

B. Amcor Failed to Act Diligently in Requesting a Referee Meter Test 

Unwarranted delay in pursuing rights raises all sorts of problems. Witnesses die, 

or retire, or move out of the state. Evidence gets misplaced, lost or discarded. This is not 

the result of anything untoward, but simple reality from which springs the rule and the 

attribute of due diligence. 

At page 9 of the Motion, Amcor contends that it has acted diligently in raising the 

issue of spoliation and objecting to the proffered testimony. While it may be true that the 

Complainant has raised the issue prior to the evidentiary hearing, it has not acted 

diligently in requesting the meter be referee-tested. 

It is obvious from the Rule 410. 190 (d) above that once the Complainant knew 

that there was a billing issue allegedly tied to a meter situation, it was incumbent upon 

Complainant to pursue its right to request referee testing. In the CornEd letter dated 

December 8, 2009, Complainant was infonned that the incorrect scaling factors meant 
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that the meter was not registering all of the usage. This letter further made clear that the 

under-billing gave rise to a back billing of the Complainant in the amount of $62, 190.67. 

(See, Stipulation, Exhibit B). Thus, the Complainant was effectively put on notice that, if 

it had a question about the meter readings and wanted a re-test, it needed to exercise its 

rights under the Commission's Section 41O.l90(d) rules. 

A reasonable complainant receiving such letter, and not confident in CornEd's 

testing, would have soon thereafter invoked the opportunity provided for under Section 

41 0.190 (d) and asked for referee testing. The Complainant here, however, did nothing 

from the time that it received CornEd's letter on December 8, 2009 letter until February 

17, 20 II when, at a status hearing, it first expressed interest in the meter. Having 

received no notice of an application for referee testing for thirteen (13) months after 

performing its tests on September 24, 2009, CornEd discarded the meter on October 25, 

2010 and for no other reason than department practice. See Affidavit of Thomas Rumsey 

attached hereto. 

Rule 41 0.190 (d) does not itself specify any time by which a Complainant is 

required to ask for referee testing. But, in such an instance, the "rule of reasonableness" 

applies. In other words, what is a reasonable time depends on the unique factual situation 

at hand. Here, where the Complainant assuredly knew of the meter condition being the 

source of its back-bill on December 8, 2009, it was not reasonable for the Complainant to 

wait past the time that the meter was discarded on October 25,2010, i.e., 10 months to 

request the referee testing of the meter. Had the Complainant asked for the referee 

testing even on the date concurrent with the filing of its informal complaint, i.e., October 

4,2010, (when presumably all negotiations had broken down), CornEd would have had 
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notice timely enough to protect the meter. But, in actuality, the Complainant waited until 

February 17, 20 II to inquire about the meter. 

All of this shows the Commission that the Complainant failed to exercise due 

diligence in the matter. Its own failure to request timely referee testing has created the 

situation of which it complains in the instant Motion. 

C. CornEd's Discarding of the Meter 13 Months after Testing was Reasonable. 

Complainant's assertion that CornEd preserved the meter in question solely for its 

own testing lacks merit. The meter in question here was not disposed of the day after 

testing. Nor was it destroyed a week or month later. It was stored in CornEd's facility for 

thirteen (13) months. In all that time, Complainant took no action in asking for referee 

testing. Without question, CornEd would have taken all necessary steps to retain and "not 

disturb" the meter had the Complainant timely pursued its rights. Indeed, CornEd has 

participated in such referee testing. See Affidavit of Thomas Rumsey at Item 5. 

It is true that the meter in question is no longer in the possession of CornEd. It 

was discarded on October 25,2010. There are no rules, however, indicating how long a 

meter is to be retained. As the affidavit of Mr. Rumsey shows, it is common practice for 

the meter department to discard shelved meters after twelve months. See Affidavit of 

Thomas Rumsey, Item 6. That practice, CornEd respectfully submits, meets the "rule of 

reasonableness." When no notice of referee testing has been provided in a 12-month 

period, other practical considerations such as shelf space, come into play and must be 

provided for. Having already held the meter in question for 13 months after testing with 

no notice of referral testing being provided in all that time, CornEd should be found to 

have acted reasonably in discarding the meter. 
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In conclusion, Complainant never requested the Rule 410 referee test, as was its 

right, in a timely manner. For its part, CornEd acted reasonably in keeping the meter 13 

months after its testing and 10 months after the Complainant had knowledge of the source 

of the billing error. Clearly, the Complainant's lack of due diligence in the matter should 

not prevent CornEd from defending the complaint. In other words, the Motion in Limine 

must be denied. 

II. CornEd's Meter Test is a Business Record and Must be Made Part of the Record 
in this Proceeding 

Amcor's Motion further must be denied, on a wholly independent basis, because 

the September 24, 2009 test of the subject meter resulted in CornEd making and retaining 

a business record of the test results as Section 410.110 of the Commission's rules require. 

These meter test results meet all of the requirements of a business record. The key 

element is that the test results were kept in the ordinary course of CornEd's business. 

This essential element was recognized by the Illinois Supreme Court as far back as the 

tum of the twentieth century. Chicago & A. R. Co v. American Strawboard Co., 190 Ill. 

268,60 N.E. 518 (1901) Mr. Rumsey, was the custodian of the meter, performed the test 

of the subject meter and recorded the results shortly after the test. As such, the meter test 

must be admitted in evidence in this proceeding. 

III. Conclusion 

For the reasons set out above, the Respondent, Commonwealth Edison Company 

respectfully requests the Illinois Commerce Commission to deny the instant Motion in 

Limine outright. In the alternative, if the Commission considers it useful, Respondent 

asks that that the motion proceed to an evidentiary hearing. 
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Mark L. Goldstein 
Eve Moran, Of Counsel 
Attorneys for Respondent 
3019 Province Circe 
Mundelein, IL 60060 
(847) 949-1340 
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Respectfully submitted, 
Commonwealth Edison Company 

BY:fl~~~ 
Mark L. Goldstein, Its Attorney 



AFFIDAVIT 

THOMAS R. RUMSEY, being first duly sworn on oath, states that 

1) that he is employed by Commonwealth Edison Company as a Meter Mechanic 
Special and has tested over 60,000 meters during that time and not only tested the subject 
meter, Meter No. 140384879 on September 24, 2009, but was the meter custodian to and 
including October 25, 2010; 

2) that on September 24, 2009, he tested the subject meter and found that it was 
running within ICC limits and had a scaling factor that resulted in one-third of the 
electricity passing through the meter to be billed; 

3) the diagnostic register reading I performed shows the scaling factor and the date 
and time are recorded "time stamped" on the report I made; thus when a diagnostic 
register reading was performed on the meter, such diagnostic register reading displays the 
program parameters in the meter; 

4) Based upon how the meter test readings would have been billed as set forth in 
Paragraph 2, any independent meter test and diagnostic register reading of the subject 
meter performed after September 24, 2009 would have revealed the same results as my 
test and diagnostic register reading. 

5) I have performed a number of referee tests with ICC and customers present. 

6) That it has been our practice of holding complaint tested meters for the period of 1 
year since I joined the Dept. in July of 1985. 

7) At the time Meter No. 140384879 was tested, there was room for approximately 
400 complaint tested meters on the shelving unit. Based on available shelf space, meters 
are discarded after they are checked to make sure they have been held for at least 1 year. 

Subscribed and Sworn to before me 

this~day of February, 2012. 

OFFICIAL SEAL 
DENISE ALEXANDER.CLARK 
NOTARY PUBLIC, STAlE OF IWNOIS 
MY CONMISSIOH EXPIRES 4-94012 

Thomas R. Rumsey 



STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Amcor Flexibles, Inc. ) 
-vs- ) 11-0033 

Commonwealth Edison Company ) 
) 

Complaint pursuant to Section 9-250 and 10-108 ) 
of the Illinois Public Utilities Act and Section ) 
Section 200.170 of the Rules of Practice. 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

PLEASE TAKE NOTICE that on February 24, 2012, I filed with the Chief Clerk 

of the Illinois Commerce Commission Respondent's Response to Amcor's Motion in 

Limine to Prohibit CornEd from Supporting Certain Claim a copy of which is attached 

hereto, and are hereby served upon you. 

MarkLGO{dstein 
Attorney for Respondent 
3019 Province Circle 
Mundelein, IL 60060 
(847) 949-1340 



CERTIFCA TE OF SERVICE 

I hereby certify that on February 24, 2012, I served a copy of the attached 

Respondent's Response in the above-captioned docket, by causing a copy thereof to be 

placed in the U.S. Mail, first class postage affixed, addressed to each of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul Neilan, Esq. 
55 W. Monroe St., Suite 3950 
Chicago, IL 60603 
(Also via Facsimile) 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 
(Also via Facsimile) 

Ms. SonyaJ. Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 6060 I 

h~'J~/s. 
Mark L. Goldstein 
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