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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

_____________________________________________________________________ 
Illinois Commerce Commission    ) 
On its Own Motion      ) 
       ) 
Audit of Just Energy Illinois Corp.   ) Docket No. 10-0398 
d/b/a Just Energy d/b/a     ) 
U.S. Energy Savings Corp.    ) 
 
 
 

STAFF’S RESPONSE TO CUB’S MOTION  
FOR PROTECTIVE ORDER AND JUST ENERGY’S COMPLIANCE FILING 

AND DRAFT PROPOSED ORDER AND MOTION FOR LEAVE TO RESPOND TO 
JUST ENERGY’S COMPLIANCE FILING 

 
 
 

NOW COMES the Staff (“Staff”) of the Illinois Commerce Commission 

(“Commission”), pursuant to Sections 200.190 and 200.310 of the Commission’s Rules 

of Practice and the Notice of Administrative Law Judge’s Ruling issued February 16, 

2012, and hereby submits this (i) brief responding to the Compliance Filing and Draft 

Order filed by Just Energy Illinois Corp. (“Just Energy” or the “Company”) on February 

14, 2012 and the Citizens Utility Board’s (“CUB”) Motion for Protective Order and 

Access to Unredacted Audit Report filed on February 2, 2012; and (ii) motion for leave 

to respond to Just Energy’s Compliance Filing.  

 
Background 
 
 On June 23, 2010, the Commission issued an Initiating Order (the “Initiating 

Order”) establishing this docket, setting forth procedures for the conduct of the Audit 

required by the Commission’s Order in Docket 08-0175 (the “08-0175 Order”) and for 
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the Company’s response to the Audit.  On January 2, 2012, pursuant to the 08-0175 

Order, Northstar Consulting Group filed a Compliance Audit and Management 

Assessment of the Business and Sales Practices of Just Energy (the “Audit’) in this 

Docket 10-0398.   On February 2, 2012, CUB filed a Motion for Protective Order and 

Access to Unredacted Audit Report (“CUB’s Motion for Protective Order”).  On February 

14, 2012, Just Energy filed a Compliance Filing, a Response to CUB’s Motion for 

Protective Order and a Draft Proposed Order.  The Administrative Law Judge in this 

Docket (“ALJ”) filed an Administrative Law Judge’s Notice of Ruling dated February 16, 

2012 indicating that the due date for briefs responding to CUB’s Motion for Protective 

Order and the Company’s Draft Proposed Order was February 27, 2012.  This ALJ 

ruling did not indicate any due date for a brief responding to the Company’s Compliance 

Filing.  On February 22, 2012, the ALJ issued a Notice of Administrative Law Judge’s 

Ruling granting CUB’s Motion for Protective Order. 

 

Staff Reply 

 

A. CUB Motion for Protective Order 

 In Staff’s view, the ALJ’s Ruling of February 22, 2012 granting CUB’s Motion for 

Protective Order would normally obviate the need for a Staff reply to the CUB Motion for 

Protective Order.  However, the Company, through its attorneys, has indicated that it 

may seek an Interlocutory appeal of the ALJ ruling.  Consequently, Staff hereby 

indicates its support of the ALJ Ruling.  The Company has not provided a cognizable 
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rationale for denying CUB access to the Audit report ordered by the Commission 

pursuant to a CUB initiated complaint.    

 The Company argues that CUB has no right to the confidential information in the 

Audit for two reasons.  First, the Company argues that the 08-0175 Order and the 

Initiating Order in this Docket denied CUB access to such information.  As the ALJ 

correctly pointed out in its Ruling, this is a misreading of the Commission’s Orders.  The 

Commission directed Staff to manage the Audit and denied CUB a right to participate in 

that management.  At no time, however, did the Commission indicate that CUB would 

not have any involvement in this docket where the Audit was to be made available to 

the public and which provided a procedure for the Company to indicate its compliance 

with the Audit.  Initiating Order at 3. (“The final Audit report shall be made publicly 

available on e-Docket under the docket number of the instant Order.”)  Further, CUB 

intervened in this Docket on June 28, 2010.  Just Energy opposed CUB’s Petition to 

Intervene on a variety of grounds.  CUB’s petition was granted on September 1, 2010.  

See ALJ Ruling, Sep. 1, 2010.  Therefore, CUB, as a party to this Docket, should have 

full and complete access to anything filed, provided they agree, as they have, to abide 

by a Protective Order. 

 In Staff’s view, it is in the public’s interest to have the Audit as publically available 

as possible in order to provide:  (i) other alternative gas providers with management 

recommendations designed to reduce complaints and to avoid violations of law; and (ii) 

the public with notice of potential issues with door-to-door sales representations.  By 

declaring much of the Audit report as confidential, the Company has undermined the 

ability of the public to have access to this Audit.  By seeking to deny CUB access to the 
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confidential information in the Audit report, even though CUB has properly intervened in 

this docket and has agreed to be bound by a protective order, the Company further 

attempts to limit access to its Audit.  .   

 It must be remembered that the Commission’s 08-0175 Order required the Audit 

to be undertaken as one of several corrective measures to be implemented by the 

Company with the aim of reducing complaints and preventing future violations of law.  

08-0175 Order at 48- 52.  The Commission specifically indicated that the Audit was to 

provide recommendations geared toward reducing consumer complaints.  08-0175 

Order at 49-50.  Nevertheless, the Commission in the 08-0175 Order was cognizant of 

the fact that even complete and perfect compliance with the required corrective 

measures, including the Audit’s recommendations, did not guarantee that complaints 

would be reduced or violations of law avoided.  Consequently, the Commission 

reiterated that the Company remained responsible for reducing complaints and 

violations of law.  08-0175 Order at 50. (“Notwithstanding the audit requirement 

established here, [Just Energy] remains responsible for substantially reducing customer 

complaints and violations of the AGSL.”) 

  Furthermore, CUB has requested, and been granted, intervenor status in 

this Docket 10-0398 and has agreed to abide by the terms of a protective order.  It 

would be unprecedented for the Commission to deny an intervening party access to 

confidential information under such circumstances.   

 The Company also argues that the acceptance by the Company of the Audit 

recommendations, as evidenced by its Compliance Filing, concludes the matter, leaving 

nothing to do but close the docket.  Company Response at 7.  In this instance, the 
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Company misinterprets the Initiating Order and the purpose of this docket.  The 

Initiating Order clearly states that if the Company does not agree to comply with the 

Audit’s recommendations, “a new docket” will be opened.  Initiating Order at 3.  (“Unless 

Respondent voluntarily agrees to implement the Audit’s recommendations, a new 

docket shall be promptly opened to review the Audit’s recommendations, Respondent’s 

responses to those recommendations, and to enter an appropriate implementation 

Order.”)  Staff would agree that if the Company’s compliance filing was complete and 

thorough, a new docket would not need to be opened but that does not mean that this 

docket should necessarily be closed.  Staff will be recommending, and the Commission 

may well agree, that the Company be required, before this Docket is closed, to comply 

with an approved schedule for compliance and submittal of status reports to Staff 

indicating its compliance with the Audit.  Finally, the Company does not determine when 

a docket is closed, that is for the Commission to decide when it issues its Final Order.  

Staff recommends that the Commission’s Final Order address the important issues of 

status reports and approved implementation dates before this Docket is closed.  

 

B. Just Energy’s Compliance Filing. 

 

 Because the ALJ’s ruling of February 16, 2012 did not indicate a due date for 

responses to the Company’s Compliance Filing, it was unclear to Staff if such 

responses were contemplated.  Consequently, Staff requests leave to respond to the 

Company’s Compliance Filing.  In particular, Staff requests leave in order to point out 

certain deficiencies in the Company’s Compliance Filing.  The Compliance Filing stated 



 

6 
 

that Just Energy “agrees to implement the Audit Report’s recommendations as set forth 

in the second column of Exhibit II-3 of the Audit Report.”  Compliance Filing of Just 

Energy Illinois Corp. at 2.  While Staff notes that the second column of Exhibit II-3 of the 

Audit Report does indeed set forth the Audit’s recommendations, the Compliance Filing 

does not include an agreement by the Company to comply with the Audit’s 

recommended implementation timeframes and designated priorities for such 

compliance. See, Audit, Third and Fourth columns of Exhibit II-3 at pages II-16 – II-22.  

Indeed, the Company’s carefully worded agreement to comply omits compliance with 

the designated timeframes and priorities included in Exhibit II-3. 

 Because neither of the Commission’s Orders in Docket No. 08-0175 or in this 

Docket provide a compliance timeline, and because it is in the public interest that these 

recommendations be implemented as quickly as is practical and in order of priority, if 

such recommendations cannot be implemented concurrently, Staff recommends that 

the Company either voluntarily agree to comply with such recommended 

implementation priorities and timeframes set forth in the Audit or the Commission 

should order the Company to comply with the Audit’s recommended implementation 

timeframes and priorities.  In either case, Staff further recommends that the Company 

file a schedule of compliance dates, including dates for progressive and concurrent 

implementation of all Audit recommendations, including interim and final estimated 

dates for implementation.  In the event the Company believes it cannot implement all 

Audit recommendations concurrently, Staff recommends that the Company be required 

to file a pleading in this docket stating its reasons why such concurrent implementation 

cannot occur and indicating its proposed plan of action.  Staff also recommends that the 
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parties be given an opportunity to respond to the Company’s proposed schedule and 

pleading regarding the Company’s proposed plan of action, and that the Commission or 

ALJ approve such schedule and plan of action before this Docket is closed.  

 In addition, the Company’s Compliance Filing does not provide for any reporting 

by the Company as to its progress complying with the Audit recommendations.  Staff 

recommends that Just Energy be required to submit to Staff a monthly status report 

outlining the Company’s progress made implementing the Audit’s recommendations and 

the approved schedule of estimated completion dates.  In the event the Company is 

unable to meet interim or final completion dates in accordance with an approved 

schedule, Staff recommends that the Company identify any impediments to meeting 

implementation timeframes established in the Audit report as soon as reasonably 

practical after the Company becomes aware of its inability to meet the approved 

schedule and provide a response on how it intends to address the issue.  In addition, 

Staff recommends that the Company status reports to Staff continue after an approval 

of the implementation plan and a subsequent closing of the docket until all 

recommendations are implemented. 

 Finally, Staff recommends that the Commission suspend the daily complaint 

reporting by the Company in order to allow the Company to use its resources to 

implement the Audit’s recommendations.  In Staff’s view, the monthly complaint reports 

are sufficient during this period of implementation because the monthly reports 

aggregate the daily complaint report information and are sufficiently timely during this 

period.  Upon the Company’s full compliance with the Audit recommendations and a 

demonstrated reduction in complaints, Staff recommends that the Commission permit 
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the Company to petition for relief from the monthly complaint reporting and quarterly 

cancellation reporting required by the Commission in Docket No. 08-0175 to the extent 

the Company’s performance justifies such relief.  

 

C. Draft Proposed Order. 

 

 As an initial matter, Staff requests that the ALJ reject any consideration of the 

Company’s Draft Proposed Order.  Staff notes that none of the parties in this Docket 

have been given an opportunity to work with the Company regarding the Draft Order, 

and that it is a document that serves only the interests of the Company.  For that reason 

alone, the Draft Order should be rejected.   

 In addition, Staff believes that the consideration of a Draft Proposed Order at this 

time is premature for three reasons.  First, as CUB has indicated in its pleadings, CUB, 

as an intervening party, has not been given access to the full Audit Report and is 

therefore hampered in any review of the Compliance Filing or the Draft Proposed Order.  

Second, as Staff has indicated above in connection with its comments to the 

Compliance Filing, the Draft Order does not address the schedule for implementation of 

the Audit recommendations, the feasibility of adhering to the Audit’s recommended 

implementation dates nor any progress reporting by the Company with respect to any 

approved schedule of implementation.  In Staff’s view, developing an acceptable 

schedule of compliance will require some time either through agreement of the parties 

or by Commission resolution.  Third, the Company’s Compliance Filing should be fully 

vetted before any consideration of a Proposed Draft Order, as any changes in the terms 



 

9 
 

and conditions surrounding compliance should be addressed in any Proposed Order.  

Consequently, for all of these reasons, the Draft Proposed Order is premature and 

should be rejected. 

 As the ALJ Ruling of February 16, 2012 anticipates comments to the Draft 

Proposed Order, Staff also provides the following comments in the event the ALJ does 

not reject the Draft Proposed Order as Staff has requested.   

 First, the Background section of the Draft Proposed Order should be revised to 

indicate the complaint history that led to the requirement of an Audit of Just Energy’s 

business and sales practices and the initiation of this Docket.  This background is 

crucial to understanding the purpose of the Audit recommendations and the Company’s 

agreement to comply with such recommendations. 

 Second, the First Ordering paragraph of the Draft Proposed Order should be 

revised to delete the last phrase, specifically the clause “or to take further action and 

that this proceeding is therefore concluded.” Similarly, the Second ordering paragraph 

of the Draft Proposed Order should be deleted in its entirety.  Contrary to the 

Company’s characterization of the Initiating Order and the 08-0175 Order, this docket 

should ensure, and it is fully within its scope, that implementation of the Audit’s 

recommendations are completely and timely fulfilled.  This docket should not be 

concluded on the mere promise of the Company to comply with the Audit’s 

recommendations without any reference to recommended timeframes for compliance, 

reporting or other aids to monitoring such compliance.  Further, as Staff has already 

pointed out in this pleading, the Commission should ensure that an appropriate 
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schedule of implementation is developed and approved and that progress reports are 

submitted by the Company to permit Staff to  monitor such compliance. 

 

CONCLUSION 

 Staff respectfully requests the Commission (i) grant Staff leave to respond to the 

Company’s Compliance Filing, (ii) accept Staff’s recommendations and comments 

made herein; (iii) reject the Company’s Draft Proposed Order or alternatively, order that 

it be revised in accordance with Staff’s comments set forth above. 

     Respectfully submitted,  
 
     /s/____________________  

February 27, 2012     Jessica L. Cardoni 
       Nora A. Naughton 
      
      Counsel for the Staff of the  
      Illinois Commerce Commission  
       
      Office of General Counsel 
      Illinois Commerce Commission 
      160 N. LaSalle, Ste. C-800 
      Chicago IL 60601 
      312-793-2877 


