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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 
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____________________________________________________________________ 
 

STAFF MOTION TO STRIKE PORTIONS OF THE AG’S INITIAL BRIEF 
____________________________________________________________________ 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Motion To Strike (“Motion”). 

I. Introduction 

 On June 29, 2011, Charmar Water Company (“Charmar”), Cherry Hill Water 

Company (“Cherry Hill”), Clarendon Water Company (“Clarendon”), Killarney Water 

Company (“Killarney”), Ferson Creek Utilities Company (“Ferson Creek”), and Harbor 

Ridge Utilities Company (“Harbor Ridge”) (collectively, “UI”, “Utilities, Inc.” or “the 
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Companies”) filed tariffs seeking a general increase in water and sewer rates.1

 The People of the State of Illinois (“AG”) intervened on September 8, 2011 and 

filed Direct and Rebuttal Testimony.  On October 3, 2011, Antioch Golf Club Community 

Association intervened, but did not file testimony.          

  On 

August 2, 2011, the Commission entered Suspension Orders commencing the 

investigation concerning the propriety of the Companies’ request for rate increases and 

on November 2, 2011 entered a Resuspension Order extending the suspension through 

May 27, 2012.  At a status hearing on September 1, 2011, the Administrative Law 

Judge (“ALJ”) assigned to this proceeding granted Staff’s request to consolidate the six 

dockets.  The ALJ established a schedule for the submission of pre-filed testimony, 

hearings, and briefs (Tr., Sep. 1, 2011, p. 6-7).    

 At the January 25 and 26, 2012 evidentiary hearing in this matter, witnesses for 

Utilities, Inc., Staff, and the AG testified.  The Companies, Staff, and the AG filed Initial 

Briefs (“IB”) on February 22, 2012.  Staff asks that portions of the AG’s IB be stricken 

because it includes public comments which are not part of the evidentiary record in 

Docket No. 11-0561(cons.) and are hearsay. 

II. The AG Inappropriately Mixes Public Commentary With The Record For 
Decision 

 
 Staff requests that certain portions of the AG’s Initial Brief, which directly quotes 

public comments filed on e-docket, be stricken from the record.  AG Initial Brief, at 20-

22.  The AG’s Initial Brief inappropriately mixes public comments with the record for 

decision in violation of Section 10-103 of the Illinois Public Utilities Act (the “Act” or 

“PUA”) and Section 10-35 of the Illinois Administrative Procedure Act (the “APA”), both 
                                                 
1 Only Ferson Creek and Harbor Ridge filed tariffs for rate increases in sewer rates.  
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of which specifically require any Commission decision to be based exclusively upon the 

record for decision in the proceeding.  220 ILCS 5/10-103; 5 ILCS 100/10-35.  Section 

10-35(a) of the APA enumerates those things that constitute the record for decision.  

See 5 ILCS 100/10-35(a)(1)-(8).  Public comments, such as those that the AG quotes in 

its Initial Brief, are not included in the list of items that constitute the record for decision 

in this proceeding.   

The specifics of these public comments are neither competent evidence nor a 

cognizable part of the record for decision.  The AG, by quoting these public comments 

in its Initial Brief, attempts to inappropriately bring such comments into the record for 

decision.    

III. The PUA Provides For The Public To Comment On Matters Before The 
Commission 

 
The Act requires that the Commission provide a web site and a toll-free 

telephone number to accept comments from Illinois residents.  220 ILCS 5/2-107.  

Section 2-107 provides, in relevant part, that: 

The Commission shall provide a web site and a toll-free telephone number 
to accept comments from Illinois residents regarding any matter under the 
auspices of the Commission or before the Commission. The Commission 
staff shall report, in a manner established by the Commission that is 
consistent with the Commission's rules regarding ex parte 
communications, to the full Commission comments and suggestions 
received through both venues before all relevant votes of the Commission. 
 
220 ILCS 5/2-107. 

For water utilities, a provision added to the Act in 2006 establishes specific 

requirements for public forums and states that reports and comments made during each 

public forum must be made available to the hearing officials and reviewed when drafting 

a proposed order.  220 ILCS 5/8-306(n).  The AG, however, only quotes public 
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comments filed on e-docket under section 2-107, so section 8-306(n) is not invoked in 

this instance.   

Under neither provision, however, is there a statute or rule that entitles the AG or 

anyone as a matter of right, to cite to extra-record, unsworn comments as part of their 

post-hearing briefs.   

IV. The Commission Has Held That Public Comments Are Not Part Of The 
Record For Decision 

 
Whether quoting public comments in a post-hearing brief inappropriately mixes 

public comments with the record for decision was addressed recently by the 

Commission in Utilities, Inc. Rate Case (Apple Canyon and Lake Wildwood), Docket 

Nos. 09-0548/0549 (cons.).  In that proceeding, two Intervenor Associations, like the AG 

in this proceeding, quoted public comments in their Initial Brief.  Staff moved to strike 

the inappropriate language.  The Administrative Law Judge’s (“ALJ”) Ruling granted the 

Staff motion.  See Notice of ALJ’s Ruling (June 25, 2010).  The Association took an 

Interlocutory appeal to the Commission.  The AG was granted intervention in the 

proceeding on July 8, 2010 for the limited purpose of addressing the Association’s 

petition for interlocutory review.  The Commission sustained Staff’s motion to strike by 

denying the interlocutory appeal.2

Likewise, in the even more recent case of Utilities, Inc. Rate Case (Great 

Northern, Camelot and Lake Holiday), Docket Nos. 11-0059/11-0141/11-0142 (cons.), 

  See also Commonwealth Edison, Docket 96-0410, 

1998 Ill. PUC LEXIS 341 (Ill. PUC 1998). 

                                                 
2  This issue is currently before the Illinois Appellate court.  Ironically, the parties to the appeal 
argued their positions at oral argument this very week.  The Commission staked out a position in this 
appeal similar to Staff’s position in this Motion.  See Apple Canyon v. ICC, Docket nos. 3-10-0832 & 3-10-
0898 (Cons.), Ill. App. Ct. Third Judicial District, Response Brief of the Illinois Commerce Commission 
(August 9, 2011).   
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the AG’s insistent efforts to unlawfully expand the record for decision (or evidentiary 

record) to include the non-evidentiary public comments was again rejected by the 

Commission.  In a Notice of Administrative Law Judge’s Ruling, dated August 17, 2011, 

the ALJ granted Staff’s Motion to Strike Portions of the AG’s Initial Brief.  The ALJ 

succinctly and accurately concluded that: 

Notice is hereby given by the Administrative Law Judge that Staff’s Motion 
to Strike Portions of the AG’s Initial Brief is granted. Public comments 
posted on the Illinois Commerce Commission’s website must be made 
available to the Administrative Law Judge and reviewed when rendering a 
decision. However, the availability of the comments and review thereof by 
the Administrative Law Judge does not, in and of itself, make the 
comments evidence. 
 
The tenacity of the AG in pursuing this by now clearly quixotic mission is an utter 

waste of Commission resources. 

V. The PUA, APA, And Commission Rules All Require That Findings Shall Be 
Based Exclusively On The Record For Decision 

 
Hearings are conducted before the Commission in accordance with the APA and 

the Commission’s rules at 83 Ill. Adm. Code Part 200. See 220 ILCS 5/10-101.  Section 

10-103 of the Act mandates that:  

In all proceedings, investigations or hearings conducted by the 
Commission, except in the disposition of matters which the Commission is 
authorized to entertain or dispose of on an ex parte basis, any finding, 
decision or order made by the Commission shall be based exclusively on 
the record for decision in the case, which shall include only the transcript 
of testimony and exhibits together with all papers and requests filed in the 
proceeding, including, in contested cases, the documents and information 
described in Section 10-35 of the Illinois Administrative Procedure Act.  

 
220 ILCS 5/10-103 (emphasis added). 

Section 10-35 of the APA enumerates those things that constitute the record for 

decision.  Likewise, the APA expressly states that “findings of fact shall be based 
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exclusively on the evidence and on matters officially noticed.”  5 ILCS 100/10-35 

(emphasis added). 

Nowhere, however, under either the Act, the APA or under Commission rules are 

unsworn statements filed on e-docket included in the record for decision, on which the 

Commission may rely in reaching is decision.   

VI. Illinois Courts Require That Findings Of The Commission Must Be Based 
Solely On The Record Of “Evidence” 
 
Illinois courts, moreover, have long held that findings of the Commission in rate 

and other proceedings must be based solely on the record of “evidence” in the 

proceeding.  Business & Prof. People for the Public Interest v. Illinois Commerce 

Comm’n, 136 Ill. 2d 192, 227 (1989).  The Illinois Supreme Court explained:  “that the 

commissioners are not allowed to act on their own information but must base their 

findings on evidence present in the case.”  Island Lake Water Co. v. Illinois Commerce 

Comm’n, 65 Ill. App. 3d 853, 859 (Ill. App. Ct. 1978) (“Island Lake Water”).  The 

Commission’s decision is thus limited to the record for decision.  Moline Consumers' Co. 

v. Illinois Commerce Comm’n, 353 Ill. 119, 129 (Ill. 1933), Fleming v. Illinois Commerce 

Comm’n, 388 Ill.138, 149 (1944) quoting Atchison, Topeka & Santa Fe Railway Co. v. 

Illinois Commerce Comm’n, 335 Ill. 624 (Ill. 1929).  In other words, the Court held: 

Commission . . . findings must be based on evidence presented in the 
case, with an opportunity to all parties to know of the evidence to be 
submitted or considered, to cross-examine witnesses, to inspect 
documents and to offer evidence in explanation or rebuttal, and nothing 
can be treated as evidence which is not introduced as such. 

 
Fleming v. Illinois Commerce Comm’n, 388 Ill.138, 149 (1944).   

The public comments filed on e-docket and quoted by the AG are clearly not 

“evidence,” parties have had no opportunity “to cross-examine witnesses, to inspect 
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documents and to offer evidence in explanation or rebuttal.”  Moreover, the public 

comments have not been admitted into the record for decision and thus should be 

stricken from the AG’s Initial Brief.   

VII. The Public Comments Are Hearsay 
 

It is a fundamental principle of American jurisprudence that hearsay is not 

evidence.  U.S. v. International Harvester Co., 274 U.S. 693, 703 (1927) (finding that 

treatment of hearsay as “substantive evidence…violates the fundamental rules of 

evidence entitling the parties to a trial of issues of fact, not upon hearsay, but upon the 

testimony of persons having first-hand knowledge of the facts, who are produced as 

witnesses and are subject to the test of cross examination”).  Further, it has also long 

been settled in Illinois that hearsay statements cannot properly be considered as 

evidence.  Marshall v. Chicago & G. E. R. Co., 48 Ill. 475, 476-477 (Ill. 1868); People v. 

Bryant, 105 Ill. App. 3d 285, 291 (Ill. App. Ct. 1982) (witness statements not made 

under oath and with no guarantees of trustworthiness is improper hearsay); People v. 

Williams, 85 Ill. App. 3d 850, 855 (Ill. App. Ct. 1980) (“testimony, in court, of a statement 

made out of court, by a declarant who did not testify at trial and was not subject to 

cross-examination, and the statement being considered for the truth of the matter 

asserted therein constituted objectionable hearsay”).   

Accordingly, it is clear that unsworn statements at public hearings are not 

evidence.  Because such communications are not evidence, they are not part of the 

record for decision and cannot be relied on by the Commission as the basis for its 

decision in this proceeding.  Consequently, specific public comments, like those quoted 
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by the AG, are not a cognizable part of the record for decision and thus have no place in 

an Initial Brief and should be stricken. 

VIII. The Commission Has Promulgated Rules That Specifically Address Public 
Comments, Which Recognize They Are Not Evidence 

 
The Commission, moreover, has promulgated rules that specifically address the 

process by which public comments are received, processed, and displayed.  Regarding 

public comments made through the Internet, the comments are accepted through a 

template on the Commission’s web site. See 

http://www.icc.illinois.gov/docket/comment/.  They are first reviewed by the agency’s 

Consumers Services Division (“CSD”) to ensure that the content is suitable for public 

posting, and then, if the comments pertain to a docketed proceeding, “will be publicly 

posted in the section of e-Docket designed to display public comments.”  2 Ill. Admin. 

Code § 1700.20(b).  Regarding public comments made through the Commission’s toll-

free telephone number, the verbal comments are transcribed and also reviewed by CSD 

to ensure that the content is suitable for public posting, and then, if the comments 

pertain to a docketed proceeding, “will be publicly posted in the section of e-Docket 

designed to display public comments.” Id. § 1700.20(c).  In either case, public 

comments are “posted” to the “Public Comments” tab of e-Docket in the docketed case.   

The Commission has also established by rule the procedure for responding to 

public comments.  Id. § 1700.20(d).  Rule 1700.20(d) provides: 

In formal proceedings before the Commission in which public comments 
have been posted on e-Docket, the Administrative Law Judge in the case 
or another Commission employee designated by the Executive Director 
will report the comments that have been posted to the full Commission, 
before the Commission votes on the matter. Parties to a formal 
proceeding before the Commission may respond to public comments by 
filing their own comments in the same section of e-Docket.  
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Thus, the procedure for addressing comments is for parties to post their own comments 

in the same section on e-docket.  Nowhere do these Commission rules provide for 

public comments to be admitted into the record for decision.   

The AG attempts to circumvent theses procedures by quoting public comments 

in its Initial Brief.  The public comments, whether made in public forums, by telephone to 

Commission consumer counselors, or through the Commission’s web site are not 

evidence, are not part of the record for decision and should not be contained in the AG’s 

post-hearing briefs.  

For all of the reasons articulated above, Staff requests that the following portions 

of the AG Initial Brief containing direct quotes from public comments on pages 20-22 be 

stricken: 

In response to Charmar’s proposed 280% increase, one customer 

stated that: 

If my Mother has to pay that high of a rate she would not be 
able to buy food, she is on a fixed income and if she can't 
afford the water bill, it would then fall on my shoulders, I also 
am on a fixed income and on a very strict budget, I also 
would not be able to afford food or medications. I am asking 
the, ICC to deny this exorbitant increase. 
 
Albert Scott, public comment filed September 21, 2011 under 

Docket No. 11-0561. Another Charmar customer noted that, “WE 

CANNOT AFFORD THIS INCREASE. MOST OF THE RESIDENTS IN 

THIS NEIGHBORHOOD ARE ELDERLY AND ON FIXED INCOMES. WE 

HAVE BEEN HERE SINCE THE NEIGHBORHOOD WAS DEVELOPED, 

FOR 57 YEARS.  WE ARE OPPOSED TO AN INCREASE FOR 



10 
 

CHARMAR WATER COMPANY.” Marie Miller, public comment filed 

August 16, 2011 under Docket No. 11-0561.  

* * * 

One Cherry Hill customer stated that: 

The proposed increase of 100% is going to come at such a 
time as to put many families over the [edge] as far as 
finances are concerned . . . In such hard economical times 
as the public is facing it would be fair to the public if an 
increase was spread over a longer period of time . . . . A 
100% increase all at once would be a disaster to many 
families already facing financial hardships.  
 

Thomas Nolan, public comment filed October 31, 2011 under Docket No. 

11-0562. A Killarney customer voiced a similar concern, noting that the 

company should “compromise with your customers....yes you are working 

for us and providing a service. Earn it and our respect by cutting down the 

amount requested or at the very least in smaller increments over a few 

years.”  Cheryl Brockhoeft, public comment filed January 27, 2012 under 

Docket No. 11-0564. 

* * * 

As one Clarendon customer noted, “The per month increase the 

Clarendon Water Company is asking for is simply OUTRAGEOUS. The 

water is terrible. You cannot drink it, it tastes AWFUL. It has ruined my 

pipes, sinks, toilet, etc. I have a water softener and it STILL doesn't help 

the quality of this water.” Sue Williams, public comment filed November 

29, 2011 under Docket No. 11-0563. A family of Killarney customers 

stated that: 
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The water quality they supply is sub-standard and is often a 
visibly brown from the high content of iron and other 
pollutants and it should be boiled to be safe for consumption. 
The water requires the use of water softeners and filtering 
and it can damage clothes washed in it if not treated 
properly. The Killarney Water Company frequently issues 
boil orders to protect our health. 
 

Dennis and Kathy Oleksy, public comment filed January 30, 2012 under 

Docket No. 11-0564.  Another Killarney customer argued that: 

I can testify to the fact that the Killarney Water Co. has been 
delivering an extremely poor quality product for years . . . . 
I'm forced to pay for a water softener, salt, an R/o unit and 
filters just to make the water usable and drinkable.  In this 
economy to expect senior citizens and others to pay an 
unjustified increase of 248% is outrageous and unbelievable. 
Please don't let this increase happen!  

 
Victoria Etters, public comment filed January 30, 2012 under Docket No. 

11-0564.   

One Ferson Creek Water customer stated: “What a shame. You 

haven't asked for an increase since 1984, so now you want to make up for 

lost time. As a senior living on social security & a small pension I find it 

very hard to digest this.” Gregory Mittman, public comment filed October 

31, 2011 under Docket No. 11-0565. Another stated that, “Under the 

current economic conditions an increase of this magnitude is ridiculous. 

The company maintains that it has had no increases in its rate since 1984. 

If this is the case why were previous application[s] for an increase not 

made[?]” Joe Renwick, public comment filed October 25, 2011 under 

Docket No. 11-0565. 

 
IX. Conclusion 
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WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

request that the quoted public comments identified above be struck from the AG’s Initial 

Brief and that any such other further relief as is found to be equitable be granted. 

 
Respectfully submitted, 

      ____________________________ 

             
      MICHAEL J. LANNON  

JESSICA L. CARDONI 
Illinois Commerce Commission 

      Office of General Counsel 
      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
February 24, 2012    Counsel for the Staff of the  
      Illinois Commerce Commission 
 
 
 
 


