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ORDER ON REMAND 

I. PROCEDURAL HISTORY 
On October 17, 2007, Commonwealth Edison Company (“ComEd” or 

“Company”) filed tariff sheets requesting a general increase in rates for delivery services 
and revisions to other terms and conditions of service.  On November 28, 2007, the 
Commission suspended the tariff sheets and initiated this docket (“2007 Rate Case”).  A 
re-suspension order was issued on February 27, 2008.  On September 10, 2008, the 
Commission issued its final order in the 2007 Rate Case. On June 30, 2010, ComEd 
filed a subsequent rate case (“2010 Rate Case”) in which the Commission issued a final 
order on May 24, 2011 in Docket 10-0467. 

Various parties including the Attorney General (“AG”), the Illinois Industrial 
Energy Consumers (“IIEC”), the Building Owners and Managers Association (“BOMA”), 
the Citizens Utility Board (“CUB”) and ComEd filed applications for rehearing.  ComEd’s 
application for rehearing was granted in part and denied in part and the other parties’ 
applications were denied in their entirety.  On November 30, 2008, an Amendatory 
Order, relating to ComEd’s application for rehearing, was issued.  Various parties 
including ComEd, AG, IIEC, BOMA and CUB filed petitions for review to the Appellate 
Courts of Illinois.  

After briefing and oral argument, the Appellate Court issued its opinion on 
September 30, 2010.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. 
App.3d 389 (2d Dist. 2010) (“ComEd”).  The court affirmed the Commission in part, 
reversed the Commission in part, and remanded the matter to the Commission for 
further proceedings consistent with its opinion.  After additional appellate procedures, 
the mandate of the Court in ComEd was issued on May 13, 2011.  Pursuant to Section 
10-201(e)(vi) of the Public Utilities Act (“PUA”), the Commission must issue an order in 
a remand proceeding within six months after issuance of the remand.  A five month 
extension is allowed for the taking of additional evidence. 220 ILCS 5/10-201(e)(vi).  On 
October 24, 2011, the Commission through its counsel filed an Unopposed Motion of 
the Illinois Commerce Commission for an Extension of Time to Enter a Final Order on 
Remand with the Second District Appellate Court.  In that motion the Commission 
requested that the time for the Commission to enter its final order on remand be 
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extended to February 23, 2012.  The Appellate Court granted the motion on November 
4, 2011.  The Commission entered an Interim Order on November 8, 2011. 

On July 16, 2011 an initial status hearing in the remand proceeding was held.  A 
schedule was set with the understanding that it could be revisited after the parties had a 
chance to review ComEd’s pre-filed direct testimony.  On August 4, 2011 ComEd filed 
its direct testimony on remand.  ComEd filed the Direct Testimony on Remand of 
Kathryn M. Houtsma, CPA; Michael B. McMahan, P.E. and Charles S. Tenorio.  On 
August 11, 2011 a second status hearing was held.  The focus of discussion at the 
second status hearing was on the issue of the scope of the remand proceeding and 
relevance of testimony filed to date by ComEd in this remand proceeding.  After 
consideration of the parties’ positions, the Administrative Law Judge (“ALJ”) decided to 
address the legal scope of the proceeding upfront through motions rather than 
addressing them in brief as Staff and ComEd suggested.  After the ALJ made that 
decision the parties subsequently agreed to a revised schedule which provided among 
other things for the parties to address the scope of the proceeding and relevance of 
testimony through the filing of motions before any additional testimony was filed. 

On August 25, 2011, Staff filed a motion in limine requesting the ALJ exclude 
from evidence and/or consideration any testimony/exhibits or evidence concerning (1) 
ComEd’s third quarter 2008 additions to Plant in Service (both forecasted and actual), 
(2) ComEd’s return on common equity during 2008, 2009 and 2010, and (3) ComEd’s 
distribution net plant costs for the fourth quarter of 2010 and the first two quarters of 
2011.  The AG/CUB filed a similar motion. 

On September 8, 2011 the Company filed a consolidated response to the Staff’s 
and AG/CUB’s Motions.  On, September 15, 2011, Staff and the AG/CUB filed separate 
replies to the Company’s consolidated response. 

On September 16, 2011, the ALJ issued a ruling granting Staff’s and the 
AG/CUB’s motion in limine in part.  The ALJ Ruling granted the motions with respect to 
striking testimony addressing (1) ComEd’s return on common equity during 2008, 2009 
and 2010, and (2) ComEd’s distribution net plant costs for the fourth quarter of 2010 
and the first two quarters of 2011.  The ALJ Ruling did not strike ComEd’s forecasted or 
actual third quarter 2008 additions to plant in service.  

On September 23, 2011, Staff and the AG/CUB submitted prefiled direct 
testimony based upon the ALJ’s ruling on their motions in limine.  Staff filed the direct 
testimony of Mike Ostrander, accountant, and Cheri L. Harden, rate analyst.  The 
AG/CUB filed the direct testimony of David J. Effron. 

On September 27, 2011, the Company filed a Petition for Interlocutory Review of 
portions of the ALJ’s September 16, 2011 ruling granting in part Staff’s and the 
AG/CUB’s motion in limine.  On September 30, 2011, Staff and AG/CUB filed responses 
to ComEd’s Petition for Interlocutory Review.  On October 5, 2011, the Commission by 
a 5-0 vote denied ComEd’s Petition for Interlocutory Review.  

On October 7, 2011 ComEd filed its rebuttal testimony.  Rebuttal witnesses for 
the Company were Ms. Houtsma and Mr. Tenorio. 
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On October 18, 2011 an evidentiary hearing was held at which time the prefiled 
testimony of Staff, the AG/CUB and ComEd (as appropriately revised based upon the 
ALJ’s ruling) were admitted into evidence. In lieu of cross examination of witnesses, 
Staff, ComEd and the IIEC offered into evidence cross exhibits which consisted of Staff 
and ComEd responses to certain data requests. 
II. Background 

On October 17, 2007, ComEd filed tariff sheets requesting, among other things, 
increased rates for delivery services based on an adjusted 2006 historical test year.  
ComEd sought to recognize a pro forma adjustment for distribution plant placed in 
service through September 30, 2008, as it was entitled to do under the Commission’s 
rules.  In calculating its revenue requirement, ComEd matched the total plant 
investment that existed during the 2006 test year with the accumulated depreciation on 
that existing plant as of 2006.  ComEd also matched pro forma adjustments reflecting 
new plant investment anticipated in the post-test-year period with post-test-year 
accumulated depreciation on that anticipated new plant investment.   

During the original ratemaking review, the issue was raised whether ComEd 
needed to account for post-test-year accumulated depreciation of existing plant (i.e., the 
plant in existence at the time of the historical test year).  Subsequently, ComEd and 
Staff entered into a proposed Stipulation concerning a package of individual issue 
resolutions supported by evidence.  Among other things, ComEd and Staff conditionally 
agreed that if the Commission excluded post-test-year accumulated depreciation of 
existing plant, then ComEd would agree in exchange not to seek the inclusion of third-
quarter 2008 plant additions in its rate base.  The Stipulation stated that ComEd and 
Staff’s agreement “is expressly limited to acceptance by the Commission of the totality 
of the agreement set forth herein.  If the agreements set forth herein are not accepted in 
their totality, then ComEd and Staff each reserve their respective rights to continue to 
advocate other positions.”  Stipulation at 6-7.  The Stipulation further stated that 
“ComEd and Staff each acknowledges that each of the stipulated resolutions of issues 
herein … is supported by the record … but that based on the record, the Commission 
could have reached a different determination.”  Stipulation at 7.  On September 10, 
2008, the Commission issued its final Order consistent with the terms of the Stipulation 
on those issues.   

Various parties appealed and the Appellate Court held that the Commission’s 
methodology for accounting for accumulated depreciation of existing plant in relation to 
pro forma capital additions risked overstating ComEd’s revenue requirement by 
overstating the rate base.  According to the Appellate Court, when a utility proposes pro 
forma adjustments for new plant additions to rate base, the utility must also “account for 
the way the existing embedded plant would accrue additional accumulated depreciation 
during the post-test-year period.” ComEd at 403.  Thus, plant already in place at the end 
of the historical test year should not be matched to accumulated depreciation at the end 
of the historical test year, but instead must be matched to accumulated depreciation as 
of the end of the post-test-year period. Id. at 405.  Not doing so, the Appellate Court 
held, would result in a deviation from “basic matching principles.”  Id. at 407.   
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The Appellate Court recognized that ComEd and Staff had agreed to a proposed 
Stipulation on that issue and that, “[b]y its terms, the stipulation was effective only if the 
Commission approved all of its provisions.” Id. at 403.  The Court further recognized 
that “unilaterally altering the ComEd/Staff stipulation would be manifestly unfair to 
ComEd.” Id. at 408.  The Court stated that the Commission had not had “the opportunity 
to make findings of fact regarding the third-quarter 2008 plant additions,” and it 
therefore ordered the Commission on remand to “allow[] ComEd to petition for their 
inclusion in the rate base.” Id. at 409.  The Appellate Court directed the Commission “to 
revisit the accumulated depreciation issue, including allowing ComEd to request 
recovery of the aggregate cost of the third-quarter 2008 plant additions.”  Id.

While this case was pending before the Appellate Court, ComEd filed new tariffs 
seeking to raise delivery service rates based on an adjusted 2009 test year.  Those 
tariffs were suspended and the Commission opened Docket 10-0467 (“2010 Rate 
Case”).  The Commission’s final Order in that case was issued on May 24, 2011.  The 
contribution of accumulated depreciation to those new rates was calculated in a manner 
consistent with the Appellate Court’s opinion in 

 at 420.   

ComEd

III. ComEd’s Position 

, and the Commission 
determined rates using a rate base that included the 2008 third-quarter plant additions.  
The rates found just and reasonable by order of the Commission on May 24, 2011 went 
into effect on May 31, 2011.  

A. The Appellate Court Decision 
For the Commission to order a refund in this case would be improper, ComEd 

maintains.  Under Illinois law, the power to order a refund is an equitable power resting 
solely with the reviewing court.  Not only did the Appellate Court never invoke that 
authority, but a refund in this case, ComEd argues, also would not accord with equitable 
principles.  The purpose of a refund is to prevent a utility’s unjust enrichment at the 
expense of its customers; but here, ComEd has not been unjustly enriched on account 
of the methodological error identified by the Appellate Court.  

The Company argues that the Commission enjoys statutory authority to order 
refunds in situations where a utility has charged customers a rate other than the one 
approved by the Commission, see 220 ILCS 5/9-252, 252.1.  However, under well-
established Illinois law, ComEd asserts, the Commission does not possess authority to 
order a refund of amounts collected consistent with a Commission-approved rate.   

As the Supreme Court has explained in a series of cases, the prohibition on 
retroactive ratemaking precludes the Commission from retroactively altering a rate it has 
approved – even when that rate is later set aside by a reviewing court.  “[P]ublic utility 
rates that have been approved by the Commission, after a finding that they are just and 
reasonable, cannot be deemed ‘excessive’ for the purposes of awarding reparations, 
even if that rate order is set aside upon judicial review.” Independent Voters of Illinois v. 
Illinois Commerce Comm’n, 117 Ill.2d 90, 96 (1987) (“IVI”); People ex rel. Hartigan v. 
Illinois Commerce Comm’n, 148 Ill.2d 348, 396 (1992) (“Hartigan II”) (“To allow the 
Commission to now order ‘reparations’ from rates that it originally set would violate the 
well-established rule against retroactive ratemaking.”) (citations omitted); Citizens 
Utilities Co. v. Illinois Commerce Comm’n, 124 Ill.2d 195, 207 (1988) (“Citizens”) (“The 
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rule prohibiting retroactive ratemaking is consistent with the prospective nature of 
legislative activity, such as that performed by the Commission in setting rates.  
Moreover, because the rule prohibits refunds when rates are too high and surcharges 
when rates are too low, it serves to introduce stability in the ratemaking process”).  
Where the utility has collected a Commission-approved rate, the Commission lacks 
“subject matter jurisdiction over the terms and implementation of [a] refund.”  Hartigan II

The Commission itself has recognized these limitations on its authority.  

, 
148 Ill.2d at 416.    

Illinois 
Commerce Comm’n v. Illinois Bell Tel. Co., Dockets 97-0601; 97-0602; 97-0516 
(consol.) (Dec. 16, 1998), 1998 Ill. PUC LEXIS 1148 at *40-*41 (recognizing that the 
Commission’s statutory authority to order just and reasonable rates does not empower 
the Commission to order refunds); Investigation into Certain Payphone Issues, Docket  
98-0195 (Nov. 12, 2003), 2003 Ill. PUC LEXIS 912 at *103-104 (stating that “[b]oth the 
United States Supreme Court and the Illinois Supreme Court have ruled that rates that 
have been reviewed and approved by the appropriate regulatory agency cannot later be 
subject to refund,” and holding that IVI

Thus, in this case, ComEd maintains, the Commission is not authorized to order 
a refund on its own initiative.  However, the Supreme Court has allowed for the 
possibility of a judicially ordered refund, where the amounts collected were authorized 
by a Commission-approved rate, “for the time that the rate order remained in effect 
following [the reviewing] court’s decision” determining that rate to be invalid.  

 “was properly cited … for the proposition that 
refunds from Commission approved rates are inappropriate.”).  

IVI

Significantly, however, the power to order a refund in such circumstances flows 
from the court’s inherent equitable authority, and not from the Commission’s statutory 
powers.  

, 117 
Ill.2d at 101.   

See id. at 104 (while “[t]he Act does not specifically provide a remedy for this 
situation,” a court “may exercise its equitable powers when an appropriate remedy is not 
provided in the Act.”).  As the Supreme Court explained in Hartigan II, with regard to the 
period “once a rate order has been set aside on review,” 148 Ill.2d at 396, “this court in 
Independent Voters exercised its inherent powers to fashion an equitable remedy and, 
for the first time, ordered a refund of overcharges collected pursuant to the invalid 
portions of the rate order,” id. at 397.  The Court underscored that this “is an equitable 
remedy made available to ratepayers pursuant to this court’s equitable powers” and “is 
not a statutorily based remedy.” Id. at 397-98.  And the Court reversed an appellate 
court decision that had upheld the Commission’s methodology for ordering a refund in 
place of the circuit court’s own methodology.  The Supreme Court explained that, “[i]n 
setting the terms of the refund, the circuit court was acting in its equitable capacity.”  Id. 
at 405.  The Court emphasized that the case involved a “judicially established refund of 
money collected pursuant to an invalid rate order.” Id.

In this case, ComEd notes, the Appellate Court nowhere invoked its equitable 
powers to order a refund, so even factual questions relating to a refund are not properly 

 at 412.  Indeed, ComEd notes, 
the AG/CUB fail to point to any decision in which the Commission claimed the power to 
order a refund in circumstances like this without affirmative direction from a court.  In 
such circumstances, the Commission’s role is limited to fact-finding in aid of the 
equitable powers invoked by the reviewing court.  
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before the Commission.  The Appellate Court’s mandate remanding this case to the 
Commission for further proceedings says nothing at all about a refund.  Nor does the 
Appellate Court’s opinion even use the word “refund.”  Accordingly, ComEd avers, it is 
improper for the Commission to inquire into the propriety of a refund on this remand.  As 
the Commission has recognized, “The “scope of any proceeding on remand is 
determined by the language in the order remanding those proceedings.  The Appellate 
Court's opinion is the law of the case; it determines the scope of any proceedings on 
remand.” Illinois. Bell Tele. Co., Docket 01-0120, 2004 Ill. PUC LEXIS 228 at *21; see 
also Foster v. Civil Serv. Comm’n

Rather than directing the Commission to consider the propriety of a refund, the 
Appellate Court’s remand order directed the Commission to revisit its ratemaking 
methodology for purposes of prospective ratemaking.  When the Appellate Court issued 
its decision, the Commission had not yet set new rates.  So there was a need at that 
time for the Commission to revisit these issues on remand as part of a prospective 
ratemaking.  However, on May 24, 2011, the Commission issued a final Order in 
ComEd’s 2010 Rate Case setting new prospective rates.  That Order incorporates the 
method for matching accumulated depreciation that the Appellate Court’s decision 
requires, and it also reflects ComEd’s third-quarter 2008 plant additions.  Thus, there is 
no longer any reason for the Commission to revisit the issues identified in the Appellate 
Court’s remand.  

, 255 Ill. App. 3d 30, 36 (1st Dist. 1994) ( “When a 
reviewing court remands a matter with specific instructions, the trial court is powerless 
to undertake any proceedings beyond those specified therein.”). 

See City of Alton v. Alton Water Co.

B. Equity  

, 25 Ill.2d 112, 115 (1962) (remand 
to the Commission “does not automatically require additional hearings or evidence.  The 
question in each case is whether additional hearings or evidence are necessary to 
enable the Commission to comply with the rulings of [the] court”).  

ComEd alleges that even if the Appellate Court had remanded the case for the 
Commission to find facts bearing on the equity of a refund, the facts show that a refund 
would be inequitable and therefore inappropriate.  As the Supreme Court has explained, 
the purpose of refunding amounts collected under a Commission-approved rate is to 
redress a utility’s unjust enrichment. See IVI

The equitable judicial power to order a refund for the period between the court’s 
decision invalidating a rate order and the Commission’s approval of new rates lies in the 
equitable concept of restitution, which in turn is based on unjust enrichment. 

, 117 Ill.2d at 98.  Here, ComEd states that 
it was not in fact enriched on account of the Commission’s methodological error.  
Rather, as the Commission’s Order in the 2010 Rate Case demonstrates, ComEd 
asserts that it under-recovered its costs during the putative refund period.  (Staff refers 
to this as the period of excessive rates.) 

IVI, 117 
Ill.2d at 98.  As the Supreme Court explained:  “Restitution is an equitable remedy that 
is sought before a court, and the basis of such liability is unjust enrichment to the 
defendant.”  Id.

Under Illinois law, a party has been unjustly enriched as a result of an order or 
judgment that is later ruled invalid only if the party has received benefits that belong to 
another.  

   

See Village of Oak Lawn v. Faber, 378 Ill. App.3d 458, 469 (1st Dist. 2007) 
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(defining “unjust enrichment” as “the retention of a benefit conferred by another, without 
offering compensation, in circumstances where compensation is reasonably expected” 
(quoting Black’s Law Dictionary

In the context of an invalid rate order, the question whether the utility has been 
unjustly enriched is to be determined by comparing (a) the amounts collected by the 
utility under the invalid rate order with (b) the amounts the utility would have collected 
had the rate been just and reasonable.  

 (8th ed. 2004)).  If the party has received no 
undeserved benefit, however, then the party has not been unjustly enriched, and there 
is no restitution to be made.   

See Hartigan II, 148 Ill.2d at 412 (defining a 
refund as equal to the “difference between the money collected pursuant to the invalid 
rate and the money that would have been collected pursuant to a just and reasonable 
rate.”).  That approach for measuring the amount of a refund accords with the principle 
that a utility is entitled to a just and reasonable recovery on its investment.  See West 
Ohio Gas Co. v. Public Utility Comm’n of Ohio

Applying the standard laid out in 

, 294 U.S. 63 (1935).  So long as the 
utility has not in fact received more than a just and reasonable return on account of an 
error in calculating a rate, it has not been unjustly enriched by that error: it has not 
received any undeserved benefit belonging to customers.    

Hartigan II

That no refund is warranted here follows directly from 

, ComEd argues, a refund would not 
be equitable because ComEd was not unjustly enriched by the Commission’s 
“matching” error.  ComEd had filed for a rate increase to take effect prior to the putative 
refund period.  The Commission ultimately found a rate increase to be just and 
reasonable in the 2010 Rate Case.  Thus, ComEd argues, the Commission concluded 
that ComEd was entitled to increase its rates because the rate order in force at that time 
– the very rate order at issue here – did not provide ComEd with a sufficient return on its 
investment.  Thus, ComEd suggests, a just and reasonable rate for the putative refund 
period would have been higher than the invalid rate actually charged.  It would be 
manifestly inequitable, according to ComEd, to require it to refund monies collected 
during the period from October 2010 through May 2011 under a rate structure that, as 
the Commission itself has found, already had charged ratepayers too little.   

Hartigan II

One refund period in 

, a case that 
also involved a methodological error.  There, the courts had invalidated ComEd’s “Rate 
Order I” on the ground that the Commission had erroneously presumed the 
reasonableness of ComEd’s costs rather than conducting its own analysis.  In 
determining the “just and reasonable” rate that “would have been collected” during two 
separate refund periods, the Supreme Court looked to subsequent rate orders by the 
Commission.  148 Ill.2d at 362-63, 409, 413.  

Hartigan II ran from the time that the courts struck down 
Rate Order I through the end of 1988, and was governed by the terms of a “Rate Order 
II” issued by the Commission in August/September 1989. Id. at 363, 409.  As ComEd 
understands the theory espoused by AG/CUB and Staff, Rate Order II should be 
irrelevant to the calculation of a refund, because “the fact that a subsequent rate order 
has been issued by the Commission” cannot “erase or negate the need for the 
Commission” to issue a refund.  AG/CUB Br. at 17.  AG/CUB cannot legitimately 
advocate a one-way rule, with a subsequent rate order relevant only if it establishes a 
new “just and reasonable rate” below the amount charged.  To AG/CUB and Staff, a 
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refund calculation would always involve nothing more than a simple correction of a 
previous error.  But in Hartigan II

Even more to the point, 

, ComEd argues, the Supreme Court made clear that a 
new “Rate Order II” established the just and reasonable rate for a refund period that 
preceded Rate Order II.  The Court held that “the amount of money to be refunded 
consists of the difference between the rates collected pursuant to Rate Order I and the 
rates that should have been collected which were established in Rate Order II.” 148 
Ill.2d. at 409.   

Hartigan II makes clear that the Supreme Court 
understood that the Commission’s new post-remand rate order (Rate Order II) took 
account of actual cost increases during the refund period – cost data that were not 
available to the Commission when it issued Rate Order I.  In response to ComEd’s 
argument that any refund amount should “be offset by actual cost increases” 
subsequent to Rate Order I, id. at 409, the Court did not respond that such actual cost 
increases were irrelevant, but rather held that such actual cost increases “should 
already have been taken into account by the Commission at the time it determined what 
the rates should have been in Rate Order II.” Id.

A second refund at issue in 

 at 410.  In other words, what the rates 
“should have been” during the refund window were rates that took into account 
ComEd’s actual cost increases, incurred after the rates originally were set.   

Hartigan II was for the year 1989, with respect to 
which the Commission had yet to determine (as of 1992) the “proper rates that should 
have been charged.”  Id. at 412-13.  Therefore, the Court (in 1992) remanded to the 
Commission to determine the just and reasonable rate that should have been collected 
in 1989, an exercise that under the theory of AG/CUB and Staff as understood by 
ComEd would be improper.  Moreover, the Supreme Court made clear that those 
“proper rates” should include the cost of constructing three new nuclear generating 
facilities that were not included in the Rate Order I rate base.  Id. at 412-13.  That is, the 
Supreme Court again held that the Commission not only could, but must, account for 
cost increases since Rate Order I.  The Supreme Court made clear that Commission 
could “determin[e] that the proper 1989 rates are higher than the Rate Order I rates 
charged in 1989 … due to the rate-basing of three new facilities.” Id. at 413.  Including 
those facilities would result in a “higher rate base [that] could reduce the refund amount, 
if any, for the year of 1989.” Id.

Tellingly, on remand, the Commission looked to a rate order entered in 1991, 
which was based on actual 1989 data, in calculating the proper rates for 1989.  It 
concluded that the just and reasonable rate for 1989 was higher than the amount 
actually collected.  

  

Commonwealth Edison Co. Proposed General Increase in Electric 
Rates, Dockets 83-0537, 84-0555 (on second remand) (June 2, 1993), 1993 WL 
13653472 (“ComEd Second Order on Remand”).  Applying that same logic to this case, 
the Commission should look to its Order in ComEd’s 2010 rate case, which established 
that the just and reasonable rate for the refund period at issue here was higher than the 
amount actually collected.  Thus, according to Hartigan II, no refund is required.  That 
conclusion is also compelled by the Appellate Court decision at issue here, which was 
predicated upon the obligation to properly “match” revenues and costs, and therefore 
requires a proper “matching” of revenues and costs for the refund period at issue. 
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Applying that approach, ComEd asserts that the 2010 Rate Order – which 
reflected ComEd’s actual costs during the putative refund period – is the “just and 
reasonable” rate that should have been collected during that period.  Because those 
rates are higher than the invalid rates that ComEd actually collected, under ComEd’s 
interpretation of Hartigan II

The arguments previously made by Staff and the AG/CUB in this remand rested 
heavily on 

, a refund would not be proper.   

IVI – a case decided prior to Hartigan II.  To be sure, the Court in IVI refused 
to consider, in determining the propriety of a refund, the rates established in a 
subsequent rate order.  But, as just explained by ComEd, Hartigan II shows that the 
decision in IVI does not create any categorical rule rejecting such an approach.  Indeed, 
such a categorical rule would be entirely at odds with the notion of an equitable remedy, 
which empowers a court to act flexibly to do justice in the particular circumstances of 
each case.  See Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944).  For several reasons, 
the circumstances of this case are different from those in IVI

ComEd argues that the methodological error corrected by the Appellate Court in 
this case is entirely different from the kind of error at issue in IVI.  That case involved 
types of costs – such as country club dues for executives – that the Court held could 
never be properly recovered from customers.  

 and justify a different 
outcome.   

See Illinois Bell Tel. Co. v. Illinois 
Commerce Comm’n, 55 Ill.2d 461, 478-81 (1973) (“Bell

Here, by contrast, ComEd believes that every dollar it included in its rate base 
was spent on equipment and labor that actually served customers.  No one has argued 
that ComEd charged customers for non-recoverable costs.  Nor has anyone argued that 
ComEd cannot recover its reasonable and prudent investment costs, including resulting 
depreciation.  Rather, the problem identified by the Appellate Court was one of timing – 
ComEd’s revenue requirement had been miscalculated because certain recoverable 
costs were being recovered in the wrong period.  In determining whether equity requires 
a refund as a result of that kind of methodological error, it surely is relevant that, despite 
the error, ComEd nonetheless under-recovered its costs during the entire period the 
rates were in effect.   

”) (describing improper charges).  
In those circumstances, it made sense for the Court to require that those dollars be 
refunded in full to customers.   

ComEd also argues that a key factor in determining whether there has been 
unjust enrichment is the culpability of the party that has been enriched.  See McKay v. 
Kusper, 252 Ill. App.3d 450, 463 (1st Dist. 1993) (holding that unjust enrichment 
ordinarily requires some improper conduct, such as fraud, on the part of a defendant); 
Martis v. Grinnell Mutual Reinsurance Co., 388 Ill. App.3d 1017, 1024 (3d Dist. 2009) 
(same).  In IVI, the Supreme Court described Illinois Bell’s unrecoverable charges as 
“an involuntary assessment on the utility’s patrons,” and the Court went so far as to 
“question the propriety” of Bell’s attempt to “dispense largesse at [ratepayers’] 
expense.” Illinois Bell, 55 Ill.2d at 481.  Here, by contrast, ComEd argues that the 
methodology proposed by ComEd and approved by the Commission was not only 
proposed in good faith, but had been accepted by the Commission in prior, unreversed 
ComEd rate orders.  See Docket 05-0597; Docket 01-0423.    
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Further, ComEd asserts that in order to give effect to the Appellate Court’s 
concern in this case with “matching,” any refund should be calculated by matching 
revenues with costs for the same period.  It is settled, ComEd argues, that the 
calculation of a refund must be based on actual revenue data rather than projections, 
see Hartigan II

Finally, although it does not reargue those points at length consistent with the 
Commission’s decision to reject its Petition for Interlocutory Review, ComEd notes that 
it made an Offer of Proof of additional evidence showing that it was under-recovering its 
costs during the putative refund period. 

 at 408, 412, and the logic of the Appellate Court’s decision dictates that 
actual revenue data must be matched with actual cost data.  Given that the Appellate 
Court has sought to prevent the mismatching of accumulated depreciation from one 
period with gross plant investment from another period, it would be inequitable to 
require ComEd to refund the difference between its actual revenues and its projected 
costs, when the actual just and reasonable costs of providing service during the putative 
refund period are known and are reflected in the rates approved by the Commission in 
the 2010 Rate Case. 

In sum, the circumstances of this case – considering both the nature of the 
methodological error identified by the Appellate Court, as well as the nature of the 
utility’s conduct – are significantly different from the circumstances in IVI

C. Refund Calculation 

.  While equity 
may not have permitted Illinois Bell to offset a refund with increased actual costs in the 
circumstances of that case, here the circumstances and the equities are different and 
compel a different result.   

1. Pro Forma Period 
ComEd argues that if the Commission interprets the Appellate Court’s remand as 

directing the Commission to find facts supporting a refund, then by the plain terms of 
that remand the Commission must consider ComEd’s evidence showing that the third-
quarter 2008 plant additions were used and useful, prudently incurred, and known and 
measurable.  If the Commission finds that those plant additions meet the criteria for 
inclusion in the rate base – and the testimony to that effect is essentially uncontested – 
then the Commission must allow ComEd to recover the associated costs when 
calculating any refund due to customers.    

As the Appellate Court explained, ComEd agreed conditionally “not to seek 
recovery of the cost of plant additions made in the third quarter of 2008” in exchange for 
Staff recommending that “the Commission not subtract from the rate base the existing 
plant’s accumulated depreciation during the post-test-year period.  By its terms, the 
stipulation was effective only if the Commission approved all of its provisions.”  ComEd, 
405 Ill. App.3d at 403.  The Appellate Court went on to “conclude that unilaterally 
altering the ComEd/Staff stipulation would be manifestly unfair to ComEd.”  Id

The Appellate Court understood, however, that it could not direct the 
Commission to include third-quarter 2008 plant additions in the rate base, because “the 
Commission has not had the opportunity make findings of fact regarding [them], and the 
Commission is the fact-finding body.”  

. at 408.     

Id.  The Appellate Court could not supplant the 
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Commission’s authority to make those determinations in the first instance.  ComEd, 405 
Ill. App.3d at 408 (“[A] court is limited to reviewing whether the Commission set out 
adequate findings of fact supporting its decision and whether the findings are against 
the manifest weight of the evidence.”).  Thus, in its remand order, the Appellate Court 
directed the Commission “to revisit the accumulated depreciation issue, including 
allowing ComEd to request recovery of the aggregate cost of third-quarter 2008 plant 
additions.”  Id

In its testimony, ComEd put forward evidence that its third-quarter 2008 plant 
additions met the criteria for inclusion in rate base.  

. at 420.   

See

ComEd states that it should be unsurprising that Staff fails meaningfully to 
contest whether the third-quarter 2008 plant additions are known and measurable.  After 
all, ComEd asserts that no one can dispute that the investments projected by ComEd 
were actually made and did actually serve customers during the putative refund period.  
ComEd Ex. 56.0 (Revised) at 21.  It would make little sense for the Commission to blind 
itself to reality and determine that the third-quarter 2008 plant additions were too 
uncertain to be included in rate base, when those plant additions were in fact made and 
were subsequently included in rate base by the Commission in its Order just months 
ago in the 2010 Rate Case.   

 ComEd Ex. 56.0 (Revised) at 
19-20 (citing evidence before the Commission in 2008); ComEd Ex. 57.0 at 3-5; ComEd 
Ex. 57.1.  According to ComEd, Staff has presented no testimony or evidence on 
remand concerning the third-quarter 2008 plant additions, but instead has relied entirely 
on previous testimony by Staff witness Griffin that ComEd alleges took no position on 
the third-quarter 2008 plant additions.  Staff Ex. 22.0 at 6.  Thus, ComEd argues that its 
evidence concerning the third-quarter 2008 plant additions – which it believes is detailed 
and comprehensive, and is of the same type as that accepted by the Commission with 
respect to the plant additions in the first and second quarters of 2008 – is unrebutted.   

AG/CUB has suggested that the Commission has already “implicitly” rejected the 
inclusion of third-quarter 2008 plant additions in the rate base because its final Order 
included projected plant additions for the first and second quarters of 2008, but did not 
address the third-quarter 2008 plant additions.  AG Ex. 9.0 Corrected at 3.  That is 
incorrect, ComEd argues.  The Commission’s Order was silent on the third-quarter 2008 
plant additions because, as a result of the Stipulation between ComEd and Staff, the 
Commission neither addressed them nor made any findings with respect to them.  
AG/CUB’s position cannot be squared with the Appellate Court’s statement that “the 
Commission has not had the opportunity to make findings of fact regarding the third-
quarter 2008 plant additions,” ComEd at 409, nor with the Appellate Court’s direction 
that, on remand, the Commission “allow[] ComEd to petition for inclusion [of third-
quarter 2008 plant additions] in the rate base.”  Id.

When considering the third-quarter 2008 plant additions, the Commission should 
look to actual figures from 2008 rather than to ComEd’s outdated projections – even 
though the actual costs are slightly lower, and thus less favorable to ComEd, than the 
projections.  ComEd notes that in the original proceeding, it placed substantial 
testimony before the Commission establishing that its third-quarter 2008 plant additions 
met the criteria for inclusion in rate base.  Now that actual and incontrovertible data is 
also available, the Commission can and should consider it.  

 at 420.   
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In Hartigan II, the Supreme Court made clear that the calculation of a refund 
must take account of the utility’s actual, rather than projected, revenues.  Hartigan II at 
408 (“the calculation of the refund amount should be based on the actual revenue 
collected by Edison during the refund period rather than the projected revenues 
estimated in the Commission’s” rate order); id. at 412 (“The refund must be calculated 
based on the actual revenues collected by Edison.”).  The Court explained, “[t]here is no 
reason, logic or justification for continued reliance on the Commission’s … projections in 
the face of hard evidence that they are flawed.” Id.

That same logic applies to the actual costs of the third-quarter 2008 plant 
additions.  That is particularly so in light of the Appellate Court’s concern with matching.  
If the Appellate Court’s goal is to rectify the mismatching of accumulated depreciation 
from one period with gross plant investment from another period, it would make little 
sense to order a refund premised on the mismatch between actual (rather than 
projected) revenues, as must be considered for the refund period, and projected (rather 
than actual) costs for that same period.   

 at 408.   

ComEd notes that Staff points to a 1993 Commission Order as if it both binds the 
Commission here and supports Staff’s position.  See Staff Br. at 18-19.  Staff errs on 
both counts.  Commission orders are not binding precedent and the Commission can 
and should consider the facts of each case.  Mississippi River Fuel Corp. v. Illinois 
Commerce Comm’n

Moreover, the decision Staff cites, 

, 1 Ill. 2d 509, 513 (1953); 220 ILCS 5/10-103, 10-201(e)(iv)(A).  
Staff regularly argues to depart from past Commission decisions based on current facts, 
and it cannot argue against that now.   

ComEd Second Order on Remand, actually 
supports ComEd’s position.  There, ComEd argued that both actual and actual weather-
normalized data that was previously unavailable should be used in assessing whether 
assets were used and useful in 1989 as part of a refund calculation.  ComEd Second 
Order on Remand at 5.  ComEd there relied upon the U.S. Supreme Court’s decision in 
West Ohio Gas Co. v. Public Utilities Comm’n, 294 U.S. 79 (1935), which held that a 
utility regulator acted arbitrarily and unconstitutionally in evaluating a refund claim by 
relying solely on a forecast data for a period after actual data for that period had 
become available.  The Commission did not question that holding or attempt to suggest 
that it was not constitutionally binding.  Indeed, the Commission ruled that consideration 
of “Edison’s weather-normalized peak data for 1988 and 1989 is clearly required” in 
ascertaining whether assets were used and useful in 1989. ComEd Second Order on 
Remand at 11.  It further observed (in the context of a deferred charge issue) that the 
“Commission is required by Court mandate to conduct a revenue requirements analysis 
for 1989 based upon a 1989 test year using actual 1989 data ….”  Id.

ComEd acknowledges that the Commission decided not to use actual 1990 data 
in assessing whether plant was used and useful in 1989.  The Commission made that 
distinction, however, because it concluded that actual 1990 data would not properly be 
considered in determining whether plant was used and useful in 1989.  That certainly is 

 at 15.  Here too, 
in determining whether assets are properly included in rate base as of 2008 for 
purposes of calculating a refund, the Commission must consider the actual costs of the 
third-quarter 2008 plant additions, rather than projections made prior to those 
expenditures.   
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not the case here in determining the appropriate value to use for third quarter 2008 
plant additions, which generally and most appropriately is based upon the actual cost of 
such plant additions.  ComEd is not arguing that the Commission should consider actual 
data relating to periods beyond those relevant to the period relevant to the question 
before it.  To the contrary, ComEd is arguing for the Commission to consider actual data 
relevant to the proper determination of the rates that “would have been collected 
pursuant to a just and reasonable rate” (Hartigan II at 412) during the putative refund 
period.  Although the Commission declined to consider actual data relating to later 
periods, it clearly did not refuse to consider actual data relating to the periods in 
question. ComEd Second Order on Remand

In short, whether the decision in 
, at 11, 15.   

ComEd Second Order on Remand is binding or 
not, it supports ComEd’s position here, as does the Supreme Court’s decision in West 
Ohio Gas

Although Staff’s testimony expresses the view that only projections should be 
considered, Staff Ex. 22.0 at 6-7, Staff itself relies on actual figures when calculating the 
roll-forward of the depreciation reserve.  

, which unquestionably is binding.  ComEd avers that the Commission must 
consider the actual costs of the third-quarter 2008 plant additions, rather than rely solely 
on projections of now past events, in assessing 2008 plant balances. 

See

2. Period of Excessive Rates 

 ComEd Ex. 59.0 at 8 (noting that the 
depreciation roll-forward assumptions used by Staff are based on actual data provided 
in response to data requests as part of the remand proceeding); ComEd Ex. 59.2 
(comparing roll-forward of depreciation reserve based on actual and projected figures).  
If Staff is willing to have the Commission rely on actual data when calculating the roll-
forward of the depreciation reserve, there is no reason why the Commission should not 
also rely on actual data concerning the cost of third-quarter 2008 plant additions.   

Staff and AG/CUB both contend that the putative refund period should end on 
May 31, 2011, the last day before ComEd began collecting the new rates approved by 
the Commission in the 2010 Rate Case.  See

In its Order in the 2010 Rate Case, the Commission found that the rates 
established in the 2007 Rate Case – the rates invalidated by the Appellate Court due to 
the “matching” error – were too low to be just and reasonable and should be increased.  

 AG Ex. 9.0 Corr. at 4; Staff Ex. 23.0 at 9; 
Staff Ex. 22.0 at 2-3.  However, ComEd notes that the Commission issued its Order in 
the 2010 Rate Case authorizing ComEd to increase its rates on May 24, 2011.  The 
putative refund period should therefore end on May 23, 2011, the last day before the 
Commission’s Order.   

See 2010 Rate Case, Order at 316 (“ComEd’s rates which are presently in effect are 
insufficient to generate the operating income necessary to permit ComEd the 
opportunity to earn a fair and reasonable return on net original cost rate base”).  The 
Commission further stated that the previous rates “should be permanently canceled and 
annulled.”  Id.  However, due to Memorial Day weekend and the need for Staff to review 
the compliance filing, it took ComEd an additional eight days to implement the 
Commission’s Order and begin collecting the new, higher rates that the Commission 
had authorized.  See ComEd Ex. 59.0 at 9.  Equity, ComEd argues,  should not require 
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ComEd to refund amounts collected after the Commission expressly found that ComEd 
was permitted to charge higher rates.    

D. Refund Mechanics 
1. Interest on refund  

ComEd asserts that Staff erred in its proposed calculation of interest. See Staff 
Ex. 22.0 at Schedule 22.1.  Staff originally assumed that, on the first day of the refund 
period, interest began to accrue on the entire refund amount.  In reality, however, any 
refund balance would increase gradually over the refund period as customers paid their 
monthly bills that included charges subject to refund.  Interest should not accrue before 
amounts are actually owed.  Therefore, the interest calculation should reflect that 
gradual increase in the balance owed to customers, as shown in ComEd Ex. 59.1.  See

2. Section 9-253 

 
ComEd Ex. 59.0 at 10-11 & ComEd Ex. 59.1.  ComEd should not be required to pay 
interest on amounts before those amounts were actually owed to customers.  ComEd 
understands that Staff does not now take issue with that calculation methodology. 

Staff contends that, under Section 9-253 of the Public Utilities Act, ComEd must 
pay refunds to former customers.  However, ComEd argues that Section 9-253 does not 
apply to a refund in circumstances like those here, where the utility has correctly 
charged the rate then in force.  The statute speaks to the very different circumstance in 
which a utility has charged in excess of the approved rate.   

According to ComEd, Section 9-253’s use of the phrase “overcharged its 
customers” is a reference to Section 9-252.1 of the Act, which is entitled “Refunds for 
Overcharges.”  That section, in turn, refers solely to situations where “a customer pays 
a bill as submitted by a public utility and the billing is later found to be incorrect due to 
an error either in charging more than the published rate or in measuring the quantity or 
volume of service provided.”  220 ILCS 5/9-252.1.  The circumstances that result in an 
“overcharge” – that is, a charge of an amount other than the Commission-approved rate 
– are not present in this case.  Here, ComEd at all times charged the Commission-
approved rate.   

ComEd reiterates that the basis for ordering a refund in this case is equitable, not 
statutory.  And “[t]he essence of equity jurisdiction has been the power … to mould each 
decree to the necessities of the particular case.”  Hecht Co., 321 U.S. at 329.  Here, the 
necessities and practicalities of the case counsel in favor of limiting any refund to 
current customers.  ComEd would incur substantial administrative costs associated with 
paying a refund, including costs associated with notification, claims research and 
processing, check processing, addressing phone inquiries, and performing any 
necessary system changes to enable ComEd’s systems to issue checks to former 
customers. ComEd Ex. 60.0 at 3.  Indeed, in ComEd’s experience administering a 
recent refund, only 1% of the claims forms received were submitted by eligible former 
customers.  Yet ComEd would be forced to expend the resources necessary to 
investigate not only that eligible 1%, but also the ineligible 99% of claimants.  Id.  
Further, some “former” customers also turn out to be current customers who have 
recently moved to another location within ComEd’s service territory at which they would 
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receive a credit, yet submit claims forms under their former address in an effort to 
“double dip.”  Id.

At the same time, the benefits of undertaking such a task are, at best, minimal 
and quite possibly more than outweighed by the administrative costs, which reduce the 
amount of money available for refunds to other customers.  This is an especially 
important concern here.  Because the putative refund period is relatively recent, the 
overwhelming majority of current ComEd customers were undoubtedly also customers 
then.  ComEd Ex. 58.0 at 4-5.  Given the relatively small amount of any refund 
attributable to former customers, and the significant cost of administering funds set 
aside for former customers, Staff’s proposal is not cost effective and would benefit a 
small group that no longer receives service in ComEd’s service territory.  ComEd Ex. 
60.0 at 3. 

 at 4.   

Moreover, ComEd notes that limiting a refund to current customers is consistent 
with past Commission practice in cases involving the refund of amounts collected under 
Commission-approved rates.  See Illinois Commerce Comm’n v. Illinois Bell Tele. Co.; 
Docket 02-0427; Hartigan v. Commonwealth Edison Co.

If the Commission nonetheless concludes that a refund must be provided to past 
customers, the Commission should adopt the exemplar tariff provided in ComEd Ex. 
60.1, which sets forth an approach that minimizes administrative expense.  See ComEd 
Ex. 60.0 at 4.  If the Commission believes that former customers should receive a 
refund, the Commission should approve the procedure recommended by ComEd 
witness Tenorio.  Under ComEd’s proposal, (1) notification would be provided by 
newspaper, in delivery service bills, and on ComEd’s website; (2) funds would be held 
for former customers for a period of 120 days after the Commission Order on Remand 
becomes final; (3) ComEd would recover its administrative costs (just as under Section 
9-253) from this amount; (4) ComEd will develop a claim form for former customers; and 
(5) upon verification of a claim, ComEd will issue a one-time refund check to the former 
customer.  ComEd Ex. 60.0 at 4.  This procedure is reasonable and cost effective and 
should be approved, if former customers are to receive refunds. 

, Dockets 89-0001/89-0011/89-
0228 (consol.).  Accordingly, the Commission should adopt the exemplar tariff set out in 
ComEd Ex. 58.1, subject to technical corrections made in ComEd Ex. 60.2.   

3. Refund Period  
Staff urges that any refund be implemented so that the target refund for any 

given month is no less than 1.0 cent per kWh.  Staff Ex. 23.0 at 5.  ComEd recommends 
that the Commission should reject that proposal because it would arbitrarily favor 
certain customers at the expense of other customers.  

First, ComEd argues that Staff’s proposal ignores the fact that different 
customers have different seasonal loads.  The effect of targeting a monthly refund at no 
less than 1.0 cent per kWh would be to shrink the period for paying the refund to as few 
as two months.  ComEd Ex. 60.0 at 6.  However, if a refund is paid over shorter than a 
twelve-month period, customers with certain usage patterns will be favored over others.  
For example, customers with relatively heavier loads in the months following the 
Commission’s order in this remand would receive a refund that is disproportionately 
greater than the amounts they were actually charged.  And customers with relatively 
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lighter loads in those months would receive disproportionately less than the amounts 
they were charged.  It is not equitable to give some customers a windfall, while giving 
others a haircut, by ordering a refund to be paid out over only a partial year.   

Second, ComEd argues that Staff’s proposal is flawed because many customer 
classes will not receive a credit to which they are entitled, while others will receive a 
windfall as compared to their peers.  Staff’s proposal could be mathematically 
implemented in one of two ways: (1) a customer class refund in which values calculated 
at or above 0.500 cents per kWh would be rounded up to 1.0 cent per kWh for refund 
purposes, and in which values calculated below 0.500 cents would be rounded down to 
zero; or (2) a customer class refund that would be truncated or cut off at 1.0 cent per 
kWh for refund purposes, with values below 1.0 cent not receiving a refund.  Either 
methodology leads to unfair and anomalous consequences.   

In its response to Data Request IIEC 6, Staff “clarifies” that all customers should 
receive a credit of a minimum of 1.0 cent per kWh.  That clarification must be rejected, 
because it would result in a refund even larger than that contemplated even by Staff and 
the AG/CUB.  If the nine customer classes (which include some of the largest 
customers in the ComEd service territory) were all to receive a 1.0 cent per kWh credit, 
the total credits applied to customer bills would be much higher than the total amount to 
be refunded.    

ComEd asserts that its proposal to spread the refund over twelve months, with 
no minimum refund amount for any billing period, cures the disparity inherent in Staff’s 
proposal, as it ensures that the refund to each customer will be roughly proportional to 
the charges originally paid by that customer.  Further, customers are not prejudiced by 
spreading out the payment of a refund over a full annual cycle of use, because they are 
entitled to interest for the period that refunds are unpaid.  

E. Rider AMP 
ComEd notes that AG/CUB discusses two riders – ComEd’s current Rider AMP 

and AMP-CA – that are not at issue in this Docket.  Those riders were approved in 
Docket 09-0263, a different Commission case with a different record, which case is the 
subject of an appeal different from that which resulted in this remand.  Those tariffs 
were also filed on a far different day and in compliance with a different order than the 
tariffs at issue were.  The riders approved in Docket 09-0263 also accomplish different 
purposes and authorize different actions from the rider that was at issue in this Docket.  
Indeed, the AG’s previous attempt to tie them summarily, by motion in the Appellate 
Court, to the rider that was at issue in this case was rejected by the Appellate Court.  
Not surprisingly, no witness testified about those riders in this Docket.  The riders 
approved in Docket 09-0263 are, ComEd avers, not part of this proceeding.   

However, if it is not ignored, it is also devoid of merit.  Should the Appellate Court 
reverse the Commission’s decision in Docket 09-0263, it may or may not reach the 
question of whether a refund is warranted.  Unless and until that occurs, Riders AMP 
and AMP-CA remain valid as does the Commission’s order approving their filing and 
there is no basis, in any statute or decision, supporting any suggestion that retroactive 
refunds could relate back to the date of an appellate ruling on a different Commission 
order concerning a different tariff.   



07-0566 

 17 

IV. Staff’s Position 
A. The Appellate Court’s Opinion 
The Appellate Court’s opinion discussed a principle it calls the matching 

principle.  The court found that there should be a matching of the period of accumulated 
depreciation on existing plant to the period of pro forma plant adjustments. ComEd

Staff notes that ComEd argues that the Commission’s only statutory authority to 
order refunds is under Section 9-252 and Section 9-252.1 of the PUA.  ComEd goes on 
to argue that the Commission does not possess authority to order a refund of amounts 
collected consistent with a Commission approved rate.  ComEd also argues that 
because the Appellate Court never used the word “refund” it is improper for the 
Commission to order a refund in this proceeding.  Staff asserts that ComEd’s arguments 
miss the point. 

 at 
407.  What is evident to Staff and the AG/CUB from the language contained in the 
Appellate Court’s opinion, is that a refund is owed to ratepayers due to the fact ComEd 
charged an illegal rate beginning September 30, 2010 through May 31, 2011 (the period 
of excessive rates).   

ComEd completely ignores the language in the Appellate Court’s opinion that 
ComEd charged an illegal rate.  The Court found that ComEd’s reading of the test-year 
principles to exclude accumulated depreciation on existing plant during the pro forma 
period resulted in consistently and unavoidably inflated rate base and an inescapably 
inaccurate picture of ComEd’s finances. ComEd, 405 Ill. App.3d at 407.  The Appellate 
Court clearly stated that the Commission abused its discretion in excluding from the rate 
base the increase in accumulated depreciation of existing plant during the post-test-year 
period.  Once the Appellate Court found the rate approved by the Commission to be 
illegal, restitution is compelled against ComEd because, from that point on, it obtained 
money without authority and ratepayers have no adequate legal remedy available to 
them. IVI

The only available remedy to take back that money from ComEd and put it back 
into ratepayers’ pockets is for ComEd to pay a refund.  Based upon the language 
contained in the Appellate Court’s remand, Staff argues that a refund is implied and the 
Commission must order a refund in this proceeding. 

, 117 Ill. 2d at 98. 

In addition, Staff agrees with the AG/CUB argument that the fact that the 
Appellate Court in this instance did not explicitly invoke the term ‘refund’ is a red 
herring.  The AG/CUB appropriately argue that in IVI, the Supreme Court upheld the 
distribution of refunds based upon its previous holding in Illinois Bell Telephone Co. v. 
Illinois Commerce Commission, 55 Ill.2d 461(1973) (“Bell”) even though the Bell

B. Equity 

 
decision never specifically invoked the Supreme Court’s equitable jurisdiction to fashion 
a remedy for ratepayers.  

Staff notes that ComEd argues that the Commission’s recent order in ComEd’s 
2010 Rate Case show that a refund would be inequitable and ComEd relies upon 
Hartigan II to support its argument.  The Commission should reject ComEd’s arguments 
for the following reasons: (1) the aggrieved party is not ComEd and its shareholders, but 
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rather ComEd’s ratepayers; (2) consideration of the Commission’s order in the recently 
completed ComEd 2010 Rate Case to reduce the refund would be retroactive 
ratemaking; and (3) ComEd misconstrues Hartigan II

With respect to ComEd’s equity argument that a refund would be inequitable 
because there has been no unjust enrichment of ComEd, that is the same argument 
that Illinois Bell made in 

 to support its equity argument. 

IVI which the Illinois Supreme Court rejected. IVI, 117 Ill.2d at 
105.  ComEd’s argument ignores that IVI provides that once a rate order is set aside on 
appeal the utility should not continue to benefit from what has been determined to be 
unlawful portions of a rate increase. Id. at 104.  ComEd’s equity argument is focused on 
the wrong party.  The focus should be on ComEd’s ratepayers not ComEd’s 
shareholders because “the goal of equity is to make the aggrieved party whole.” 
Hartigan II

The fact that allegedly supports the Company’s equity argument is the 
Commission’s recent order in ComEd’s 2010 Rate Case, Docket 10-0467, that 
according to ComEd demonstrates that ComEd under recovered its costs during the 
period of excessive rates (which ComEd calls the putative refund period).  However, 
consideration of the Commission’s order in ComEd’s 2010 Rate Case in order to reduce 
the refund is no different and is just as illegal as considering ComEd’s return on equity 
during the period of excessive rates.  The ALJ ruling struck ComEd’s return on equity 
testimony and the Commission upheld that ruling on Interlocutory Review.  Just as 
considering the return on equity testimony would be retroactive ratemaking so to would 
be considering the Commission’s recent order in ComEd 2010 Rate Case, because 
ratemaking is legislative in nature and the Commission can only change rates 
prospectively not retroactively. 

 at 405.  Ratepayers are the ones that paid an illegal rate and ComEd and its 
shareholders were the beneficiaries of that illegal rate.  In order to make ratepayers 
whole, the Commission must order ComEd to pay a refund. 

IVI, 117 Ill.2d at 104. While the law clearly prohibits 
refunds when rates are too high and surcharges when rates are too low (Citizens

ComEd argues that its conclusion that a refund would be improper follows from 

,124 
Ill.2d at 207), ComEd is advocating the Commission do exactly that when it argues a 
just and reasonable rate for the refund period would have been higher than the invalid 
rate actually charged and therefore there should be no refund.  According to ComEd, 
the just and reasonable rate is the rate determined in Docket 10-0467; however, that 
rate can only be applied on a going forward basis from June 1, 2011 and cannot be 
applied retroactively to the period September 30, 2010 through May 31, 2011. 

Hartigan II.  According to Staff, ComEd misconstrues Hartigan II.  Citing Hartigan II, 
ComEd argues that a refund is the difference between the money collected pursuant to 
the invalid rate and the money that would have been collected pursuant to a just and 
reasonable rate.  According to ComEd, the just and reasonable rate is one that reflects 
its actual costs during the refund period as determined in Docket 10-0467.  However, 
the just and reasonable rate discussed in Hartigan II is the same just and reasonable 
rate discussed in IVI.  ComEd ignores the fact that under IVI which is still good law, the 
refund “should be comprised of the difference between the original rates … and the 
rates that would have been charged if they had been set in accordance with the views 
expressed in the previous decision …” IVI, p. 105. The “view[ ] expressed in the 
previous decision is the Second District Appellate Court’s conclusion that the rate 
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approved by the Commission in ComEd’s 2007 Rate Case was excessive since the 
Commission excluded as a deduction from rate base the increase in accumulated 
depreciation of existing plant during the post-test year period. ComEd, 405 Ill. App.3d at 
420.  Not only does ComEd misconstrue Hartigan II, ComEd ignores the fact that in 
Hartigan II the Court specifically rejected the exact same argument ComEd makes in 
this proceeding that there must be an offset to the refund for an alleged increase in 
ComEd’s actual operating costs. Hartigan II

Finally, to support its argument that it would be inequitable to impose a refund 
obligation on ComEd, the Company attempts to characterize “the problem identified by 
the Appellate Court [as] one of timing.” ComEd IB, p. 14.  ComEd argues it is a timing 
problem, because ComEd’s revenue requirement was miscalculated due to certain 
costs being recovered in the wrong period.  That is not a fair or accurate reading of the 
Appellate Court’s opinion, Staff argues.  The Court’s opinion is not about costs being 
recovered in the wrong period.  The Court’s opinion is about costs not being accounted 
for at all which led to an overstatement of rate base.  As a result the rate base approved 
by the Commission was inflated as the approved rate base exceeded “the investment 
value ComEd actually dedicates to utility services” (

, 148 Ill.2d at 410.  

ComEd, 405 Ill. App.3d at 405) 
which led to excessive rates.  The Commission should reject ComEd’s spin on the 
Appellate Court’s opinion.  Staff fails to see the difference between a utility that recovers 
costs that should never be properly recovered from ratepayers and a utility whose 
revenue requirement is based on an “inflated rate base and an inescapably inaccurate 
picture of the utility’s finances.” ComEd

C. Refund Calculation 

, 405 Ill. App.3d at 407.  In both cases, Staff 
avers, ratepayers have been harmed and are entitled to a refund so that they can be 
made whole from paying illegal rates. 

1. Pro Forma Period 
Of the two items the Appellate Court remanded back to the Commission (1) 

“revisit the accumulated depreciation issue” and (2) “allowing ComEd to request 
recovery of the aggregate cost of the third-quarter 2008 plant additions.” ComEd

The ALJ ruling is in error in its reading of the Appellate Court’s opinion with 
regard to third-quarter 2008 plant additions.  The ALJ ruling states that “... it is clear that 
complying with an Appellate Court remand to determine the proper rates to be 
calculating a refund is not retroactive ratemaking, nor would it automatically result in an 
illegal surcharge. 

 at 420.  
The first item is still relevant in this remand proceeding and the second item is not 
relevant, although the ALJ ruled otherwise, allowing ComEd the opportunity to argue 
that its third-quarter plant additions were known and measureable.  The Commission’s 
consideration of ComEd’s third quarter 2008 plant additions is no longer relevant and is 
moot because ComEd has had in effect since June 1, 2011 new tariff rates which are 
based upon a 2009 historical test year and those tariffs since they are based upon a 
2009 historical test year naturally include ComEd’s third quarter 2008 plant additions.  In 
addition, consideration of ComEd’s third quarter 2008 plant additions would be 
retroactive ratemaking 

Independent Voters, 117 Ill.2d at 105.” ALJ Ruling p. 2.  Staff agrees 
with the ALJ ruling on that broad general point.  However the ALJ ruling mistakenly 
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goes on to state “[i]t cannot be, as argued by Staff, that considering accumulated 
depreciation is not retroactive ratemaking, but considering third quarter plant is 
retroactive ratemaking.” Id.  That statement shows a critical error in the ALJ’s reading of 
the Appellate Court’s opinion.  The Appellate Court found the Commission abused its 
discretion in excluding from the rate base the increase in accumulated depreciation of 
existing plant during the post-test-year period.  However, with regard to third-quarter 
2008 plant additions the Court “express[ed] no opinion as to whether the Commission 
should include in the rate base those costs, but we note that ComEd has the burden of 
proof on remand.” Id.  In fact, the Court rejected ComEd’s proposal that the Court direct 
the Commission to include the third-quarter additions to rate base.  The Court stated 
that [t]he Commission did not enter findings of fact regarding the third-quarter 2008 
additions, and the Commission is the fact-finding body.  ComEd, 405 Ill.App.3d at 408-
409.  The above language clearly shows, Staff argues, that the Appellate Court did not 
find that third quarter 2008 plant additions should have been included in rates.  The 
Court only found that ComEd should be able to argue for their inclusion in rates.  The 
difference between how the Appellate Court handled these two issues is significant for 
the following reason.  When the Commission applies a determination made by a court 
(i.e. a court determination) that is the result of a statutory authorized review of a 
Commission order that is not retroactive ratemaking. IVI, 117 Ill. 2d at 105.  However, if 
the Commission makes a ratemaking determination, that Commission determination 
can only be applied prospectively given that “[t]he Commission is statutorily authorized 
to change rates and, because ratemaking is legislative in nature, rates can be changed 
only prospectively.” IVI

With regard to revisiting the accumulated depreciation issue which the Appellate 
Court found that the Commission abused its discretion in excluding from the rate base, 
that issue is relevant in this remand proceeding since it has a direct impact on 
determining the appropriate refund ComEd owes to ratepayers due to ComEd charging 
ratepayers a rate that the Appellate Court determined to be excessive.  Staff would 
further point out that the accumulated depreciation issue and its impact on new rates, 
just like ComEd’s third quarter 2008 plant additions, is also a moot point.  It is a moot 
point given that ComEd’s new rates that went into effect on June 1, 2011 are based 
upon a 2009 test year that included a roll forward of accumulated depreciation. Docket 
10-0467, May 24, 2011, Order at 25.  Therefore, the only relevant issues on remand are 
(1) the amount of the refund by taking into account the increase in accumulated 
depreciation on existing plant that was excluded from rate base during the post-test-
year period and (2) the appropriate manner of refunding money back to rate payers, 
both current and former customers of ComEd. 

, at 104.  Because the Commission in this proceeding would be 
making the determination of whether third quarter plant additions are or are not known 
and measureable, that Commission determination can only apply prospectively.  Since 
that Commission determination can only apply prospectively from the date of the order 
in this remand proceeding and ComEd already has in effect new rates that take into 
account third-quarter plant additions, Staff maintains that the issue is moot. 

Under the Commission’s rules, Staff states that pro forma adjustments to a 
historical test year are only allowed if they are known and measureable.  Under the 
Commission’s test year rules pro forma adjustments are known and measurable if they 
are both reasonably certain to occur and determinable. (“These adjustments shall reflect 
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changes affecting the ratepayers in plant investment, operating revenues, expenses, 
and cost of capital where such changes occurred during the selected historical test year 
or are reasonably certain to occur subsequent to the historical test year within 12 
months after the filing date of the tariffs and where the amounts of the changes are 
determinable.” 83 Ill. Admin. Code 287.40.)  Mr. Griffin in his rebuttal testimony testified 
that only ComEd’s pro forma adjustments through June 30, 2008 were known and 
measurable. Staff Ex. 15.0, Corrected, p. 6, l. 104-109.  ComEd’s third quarter plant 
additions and the second quarter plant additions were not known and measureable 
given that the additions were not reasonably certain to occur and determinable. Staff 
Ex. 2.0, Corrected, p. 7, ll. 125-134.  Mr. Griffin explained that while some of the 
projects in the pro forma additions were reasonably certain to occur in the third quarter, 
not all were reasonably certain to occur.  In addition, Mr. Griffin found that the project 
costs in the pro forma additions were not reasonably certain in amount given that the 
project costs were based upon 2007 and 2008 budgets which showed budget variances 
ranging from +29.5%, +24.3% and +0.1% for 2004, 2005 and 2006 respectively for 
distribution plant and budget variances of +52.5%, -6.7%, and -27.8% for 2004, 2005 
and 2006 respectively for general and intangible plant.  Staff Ex. 2.0 Corrected, p. 7.  
Mr. Griffin concluded that the budgets which the Company’s pro forma additions were 
based upon were insufficient to support the argument that the additions were 
“‘reasonably certain’ to occur and determinable.” 

Not only does ComEd witness Houtsma disagree with the substance of Mr. 
Griffin’s argument (ComEd Ex. 59.0, p. 5), ComEd witness Houtsma disagrees that Mr. 
Griffin even offered testimony refuting that ComEd’s third quarter plant additions were 
known and measureable. 

Id. 

Id. at 6-7.  Ms. Houtsma’s argument should be rejected.  Mr. 
Griffin’s direct testimony found both ComEd’s second and third quarter plant additions to 
not

If the Commission decides to consider ComEd’s third quarter 2008 plant 
additions, which it should not, Staff argues that only forecasted plant additions not 
actual plant additions should be considered by the Commission.  The Commission’s 
Order in Docket 83-0537/ 84-0555 (Consol.) (On Second Remand) (1993 WL 13653472 
(Ill.C.C)) supports Staff’s position.  In that Order, the Commission addressed the issue 
of the appropriate refund related to ComEd’s Byron 1 nuclear unit.  The threshold issue 
for the Commission was whether ComEd should be able to determine 1989 rates for 
purposes of determining a refund using data that would not have been available when 
the Commission would have been determining the 1989 rates.  Dockets 83-0537/ 84-
0555 (Consol.), June 2, 1993, Order at 3.  ComEd wanted to use actual data from 1990 
to make a used and useful determination for a revenue requirement determination for 
1989.  The Commission concluded that it would be improper to use actual data for 1990 
since that data would not have been available to the Commission to consider at the time 
it was setting 1989 rates. 

 be known and measurable. Staff Ex. 2.0, Corrected, p. 7, ll. 125-134.  In his rebuttal 
testimony after considering additional information, Mr. Griffin found the second quarter 
plant additions to be known and measurable but he never withdrew his position that the 
third quarter plant additions were not known and measurable.  Both Mr. Griffin’s 
corrected direct and corrected rebuttal testimony were offered and admitted into 
evidence. Tr. at 667.  

Id. at 4.  In this original proceeding at the time the 
Commission was making its original determination of what plant additions met the 
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known and measureable standard, ComEd’s third quarter 2008 actual plant additions 
were not available. The only information that was available for the third-quarter was 
ComEd’s forecasted third quarter 2008 plant additions.  Accordingly, the Commission 
should not consider in this remand proceeding ComEd’s actual third quarter 2008 plant 
additions as discussed by Ms. Houtsma and Mr. McMahan in their testimony on 
remand.   

2. Period of Excessive Rates 
The amount of the refund owed to ratepayers depends upon the period of 

excessive rates.  The period of excessive rates is the period of time ComEd charged its 
customers a rate determined by the Appellate Court to be excessive.  According to 
Staff, the period of excessive rates ran from September 30, 2010 through and including 
May 31, 2011.  Staff’s position is consistent with the language in IVI.  Under IVI, rates 
found to be improper are improper from the time the court enters its judgment until new 
rates take effect. IVI at 102-103.  Therefore a refund is owed for the time period from 
when the Appellate Court finds the rate illegal (September 30, 2010) until a new rate 
schedule is approved and takes effect (June 1, 2011). Id.

ComEd witness Houtsma is incorrect when she testifies that a refund should be 
based on the period ending on May 24, 2011.  Apparently, ComEd believes that the 
effective date of the rate order in the context of refunds under 

 at 103.  

IVI is the date of the 
Commission order.  However, given the fact tariffs authorized by the rate order are 
compliance tariffs that did not go into effect until June 1, 2011, June 1st is the effective 
date of the new rate order.  Such a position by ComEd would also completely disregard 
the language in the IVI opinion that rates found to be improper are improper from the 
time the court enters its judgment until new rates take effect. Id.

Finally, ComEd’s position makes no sense.  Despite Ms. Houtsma’s arguments 
to the contrary, it simply makes no sense for ComEd to take the position that the rate 
(the one that does not account for accumulated depreciation on existing plant) charged 
on May 23, 2011 was illegal but that same rate still being charged by ComEd to its 
customers the remaining eight days of the month, May 24

 at 102-103. 

th through May 31st

3. Refund 

, is not 
illegal.  Not surprisingly, ComEd seems to be focusing on its shareholders rather than 
its customers.  ComEd’s customers from May 24, 2011 through and including May 31, 
2011 were paying an illegal rate which did not account for accumulated depreciation on 
existing plant in service.  ComEd ignores that fact and instead advocates for the shorter 
excessive rate period which has a smaller impact on its shareholders. 

The formula to determine the refund amount is simple and is set forth in IVI.  IVI 
provides in plain simple language that the refund is “the difference between the original 
rates set … and the rates that would have been charged if they had been set in 
accordance with the views expressed in the previous decision … .” IVI at 105.  The 
“view[ ] expressed in the previous decision” is the Second District Appellate Court’s 
conclusion that the rate approved by the Commission in ComEd’s 2007 Rate Case was 
excessive since the Commission excluded as a deduction from rate base the increase 
in accumulated depreciation of existing plant during the post-test-year period. ComEd, 
405 Ill.App.3d at 420.  The Court found that by excluding as a deduction from rate base 
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the increase in accumulated depreciation of existing plant during the post test year 
period there was an improper matching of accumulated depreciation and the pro forma 
period. Id. at 407.  That improper matching led to the excessive rate which leads to a 
refund being owed to ratepayers by ComEd.  Staff witness Ostrander applied the IVI

Staff argues that the refund amount should be determined based upon actual pro 
forma adjustments and actual accumulated depreciation on existing plant through June 
30, 2008.  With that assumption Staff calculated the refund amount to be $36,701,000. 
Staff Ex. 22.0, Schedule 22.1, p. 1.  Staff’s position is consistent with the Commission’s 

 
refund formula to determine the refund amount ComEd owes to ratepayers. Staff Ex. 
22.0 at 4. 

ComEd Second Order on Remand

Staff understands ComEd to argue that the refund amount should be limited to 
data that was in evidence in the original proceeding. ComEd Ex. 59.0 at 8.  The 
Commission should reject ComEd’s argument.  Staff’s refund calculation utilized the 
following data from the original proceeding’s Order dated September 10, 2008: actual 
gross plant as of June 30, 2008 (Appendix p. 4, line 1, column d), incremental 
accumulated depreciation on actual plant additions as of June 30, 2008 and 
accumulated depreciation on existing plant as of December 31, 2006. Appendix, p. 4 
line 1, column d.  In addition, Staff’s refund calculation included the amount of 
accumulated depreciation on existing plant during the post test year period for the 
calendar year 2007 and the first six months of 2008. Staff Ex. 22.0, Attachment A, line 
4, column c.  While the actual amount of post test year period accumulated depreciation 
on existing plant at June 30, 2008 was not in evidence in the original proceeding, the 
data was available at that time of the Commission’s original order (September 10, 2008) 
and is part of the record evidence in this remand proceeding. Staff Group Ex. 1 (On 
Remand).  Therefore, the refund amount recommended by Staff is appropriate. 

, where the Commission determined that it is 
appropriate to consider in a remand proceeding only information that was available at 
the time of the original proceeding.   

Mr. Ostrander explained that the refund amount he calculated accounts for the 
impact of taking into account accumulated depreciation on existing plant during the post 
test year period.  Given that the test year was calendar year 2006 and the 
Commission’s order allowed pro forma additions to and including June 30, 2008 the 
post test year period is calendar year 2007 and the first six months of 2008 (i.e., the 
beginning date of the post test year period is January 1, 2007 and the end date of the 
post test year period is June 30, 2008).  Mr. Ostrander’s testimony is consistent with the 
refund formula.  His refund amount represents the difference between the revenues 
actually collected from ratepayers under the improper rates and what rates would have 
been if accumulated depreciation on existing plan during the post test year period (i.e., 
calendar year 2007 and the first six months of 2008) had been taken into account in 
determining rates during the period of September 30, 2010 to and including May 31, 
2011. Staff Ex. 22.0, p. 4.  The figures used in Mr. Ostrander’s calculation are from the 
Company’s response to a Staff data request.  Therefore, based upon the Company’s 
own response to a Staff data request (On Remand SAS 1.02 Supp. Corr. Attach 1 and 
Attach 4) the refund amount is $36,701,000, before interest. Staff Ex. 22.0, Attachments 
A and B. 



07-0566 

 24 

D. Refund Mechanics 
1. Section 9-253 

Staff maintains that Section 9-253 of the PUA applies to the refund to be 
determined in this remand proceeding based upon a plain reading of Section 9-253.  
Pursuant to Section 9-253(a) the section applies “if the Commission or a court 
determines that a public utility has overcharged its customers and orders that a refund 
be made to customers of the utility, …”  The 

ComEd’s argument that Section 9-253 does not apply to this proceeding is based 
upon a flawed interpretation of the law.  ComEd argues that the use of the phrase 
“overcharge” in Section 9-253 is a reference to Section 9-252.1 (Refunds for 
Overcharges).  ComEd narrowly defines overcharge (“charge of an amount other than 
the Commission approved rate”) to exclude a utility continuing to charge a rate the 
Appellate Court has determined to be excessive. 

Second District Appellate Court has found 
that the rate approved by the Commission in ComEd’s 2007 Rate Case was excessive 
because the Commission excluded as a deduction from rate base the increase in 
accumulated depreciation of existing plant during the post-test-year period.  Staff notes 
that as a result during the period of excessive rates, ComEd over charged its 
customers.  Due to ComEd charging customers an excessive rate, the necessary 
element to apply Section 9-253 of the PUA in this proceeding is present. 

Id

ComEd’s motivation for arguing Section 9-253 of the PUA does not apply in this 
proceeding apparently is the alleged difficulty, complexity and expense in tracking down 
former customers which is required under Section 9-253.  Regardless of the difficulty of 
locating former customers, Staff avers that the refund must comply with Section 9-253.  
Because Section 9-253 of the PUA applies to the refund to be determined in this 
proceeding, Staff maintains that the Commission can simply ignore ComEd’s arguments 
that awarding refunds to former customers provides minimal benefits, is not cost 
effective and would not be consistent with past Commission practice.  

.  Given that the term “overcharge” is 
not defined in Section 9-253, and the fact that the first sentence of Section 9-253 refers 
to “the Commission or a court” determining that a public utility “has over charged its 
customers” the Commission can reasonably conclude that when a public utility charges 
its customers a rate which the Appellate Court finds to be excessive the public utility has 
overcharged its customers and, accordingly, Section 9-253 applies to that situation. 

2. Interest on the refund 
Based upon prior case law and Section 9-253 of the PUA, interest is owed to 

ratepayers on the refund amount.  The Illinois Supreme Court case of Hartigan II 
addressed the issue of refunds.  The court stated that an award of interest is to 
compensate the consumer for the use of his funds. Hartigan II at 406.  The Court further 
stated that consumers are to be “compensated for any economic loss associated with 
the inability to use his money.” Id. Section 9-253(f) of the PUA further provides that 
“[i]nterest shall accrue on the funds set aside until all moneys have been paid out to 
customers.” 220 ILCS 5/9-253(f).  For the above reasons the refund to ratepayers must 
include interest. 
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Staff witness Ostrander set forth the mechanics of Staff’s position on the 
calculation of interest owed on the refund amount.  Staff’s position is that the interest 
rate should be 0.50% (the Commission’s customer deposit interest rate (Order Docket 
10-0719)). Staff Ex. 22.0, p. 4.  The rate of 0.50% is the same rate that the Company 
and AG/CUB proposed. ComEd Ex. 59.0, p. 10; AG/CUB Ex. 9.1.  In addition to Staff 
and the Company not disputing the interest rate, there is now agreement between the 
two regarding the method of calculating the interest amount and Staff does not take 
issue with ComEd witness Houtsma’s rebuttal testimony discussion of the issue.   

3. Refund Period 
Staff witness Harden addressed ComEd witness Tenorio’s proposal that the 

refund should be paid over a 12 month period. Ms. Harden explained that a refund 
period of twelve months could be reasonable or it may not be reasonable depending 
upon the circumstances.  Ms. Harden’s position is that the refund should be paid back 
to customers as soon as possible and subject to her later clarification set forth in 
response to an IIEC data request; twelve months could be too long if the refund is less 
than a penny per kWh.  Id.

Ms. Harden supports ComEd witness Tenorio’s suggestion that a refund should 
be allocated on a delivery class basis based on the approved 2007 rate case allocation 
factors and based on forecasted deliveries.  Ms. Harden explained that such a proposal 
allows the refund to be given based on the same basis that the amount was collected in 
rates. Staff Ex. 23.0, p. 6.   

  While Ms. Harden stated that the refund should be set to no 
less than 1.0 cents per kwh, she explained in response to IIEC data requests that all 
customers that paid rates found not to be just and reasonable should receive a refund 
and it was not her intention by stating the refund should not be less than 1.0 cents per 
kwh to deny a customer or customer class a refund.  IIEC Group Cross Ex. 1 On 
Remand, pp. 1, 3.  Ms. Harden further stated that “1. The refund period should be 
determined by dividing the Company’s total kWh usage into the refund amount to set 
the refund period.  The refund period should be adjusted at this step so that the target 
refund is not less than 1 cent/kWh.  2. After the refund period is determined then the 
total refund amount should be allocated on a delivery class basis, using the same class 
allocation factors as were approved by the Commission in its 2007 rate case which may 
result in an average credit of less than, or more than, 1 cent/kWh for each customer 
class.” IIEC Group Cross Ex. 1, p. 6.   

Staff witness Harden supports ComEd witness Tenorio’s suggestion that during 
the refund period there should be an adjustment by recalculating the refund credit after 
the first eight monthly billing periods have elapsed if the refund period is twelve months.  
However if the period is less than twelve months Ms. Harden recommended the 
recalculation occur three-fourths of the way into the refund period.  Ms. Harden also 
indicated that any amount remaining from funds set aside for former customers should 
be included in the recalculation. Staff Ex. 23.0, pp. 7-8.   
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V. AG 
A. The Appellate Court’s Decision 
AG/CUB notes that in rebuttal testimony, ComEd witness Houtsma complains 

that neither AG-CUB witness Effron or Staff witness Ostrander tied their testimony that 
a refund is required to specific language in the Appellate Court’s decision.  She 
complains, that “neither Mr. Effron nor Mr. Ostrander identifies any portion of the 
Second District Opinion that authorizes or directs the Commission to award retroactive 
refunds, and they do not discuss any other facts justifying such retroactive ratemaking.”  
ComEd Ex. 59.0 at 3.  ComEd’s take on what is required in this remand proceeding, 
and its implication that a refund would somehow constitute unlawful retroactive 
ratemaking, ignores the clear dictates of the Illinois Supreme Court.  

First, ComEd’s view that the word “refund” must be included in an appellate 
decision for a refund to take place overlooks the Hartigan II Court’s explicit 
pronouncement on the nature of equity.  In ruling on the terms and methodology that the 
circuit court established pursuant to that court’s retained, equitable jurisdiction over the 
refund in connection with ComEd’s Byron I nuclear plant, the Hartigan II Court was 
clear: “…the goal of equity is to make the aggrieved party whole.”  Hartigan II

Moreover, the assertion that the Appellate Court’s failure to explicitly invoke the 
term “refund” in this instance somehow precludes a refund is a red herring.  In 

 at 405.  
Neither the existence of a subsequent ComEd rate filing during the pendency of the 
Second District appeal nor the Commission’s issuance of a rate order on May 24, 2011 
transform ComEd into the aggrieved party for purposes of this Remand proceeding.  
The Second District concluded that the Commission had approved an inflated rate base 
in setting rates in its 2010 Rate Case order, a conclusion that can only point to 
ratepayers as the aggrieved party.   

IVI, the 
Supreme Court specifically upheld the distribution of refunds based on its previous 
holding in Illinois Bell Telephone Co. v. Illinois Commerce Comm’n., 55 Ill.2d 461 (1973) 
(“Bell”), that certain costs had been improperly included as operating expenses in Bell’s 
rates.  The Bell decision never specifically invoked the Supreme Court’s equitable 
jurisdiction to fashion a remedy for ratepayers.  But the Supreme Court apparently 
concluded that the absence of this language was irrelevant to the need to provide 
ratepayers with restitution, reasoning that what mattered was Bell’s holding that 
Commission-approved rates “included allowance of improper expenses and deductions 
for the utility company.”  IVI at 105.  The Court made this obvious when it admonished 
that the role of the courts would be “meaningless” if their authority was limited to merely 
pointing out errors that they were then powerless to remedy. 

B. Equity 
Id. 

The AG notes that the Company argues that the Commission should not order a 
refund because the issuance of a refund would constitute “retroactive ratemaking,” and 
that a refund “is not, as a factual matter …a necessary implication of the Second District 
Opinion.”  ComEd Ex. 59.0 at 3-4.  ComEd witness Houtsma asserts that because the 
2007 Rate Order rates were still in effect when the appellate court’s decision in ComEd 
was issued, “[t]he Court could not have known then that the Commission would later 
approve rates in the 2010 rate case higher than any recalculated 2007 rates.”  Id.  Here 
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again, despite the clear direction of the IVI

The AG/CUB argues that this argument should be rejected as contrary to law.  In 
fact, the argument is directly contradicted by the 

 Court, the Company continues to argue that 
the successor rates issued in the 2010 Rate Order (which increased ComEd’s rates) 
somehow negate the need for the Commission to correct its error in the 2007 Rate 
Order of failing to include that accumulated depreciation on embedded plant during the 
post-test-year period, and make ratepayers whole for the excessive rates that resulted 
from that error.  The reasoning seems to be twofold:  1) the fact that the new rates are 
higher than rates they replaced demonstrates that the old rates were inadequate to 
cover the utility’s costs during the refund period, and 2) that in view of the “inadequacy” 
of the old rates, the utility should not have to refund the unlawful portion of the old rates 
to customers. 

IVI decision.  The IVI Court addressed 
the very same fact situation that ComEd relies upon in opposition to the refund – that 
new rates implemented during the pendency of an appeal of an earlier rate order negate 
the need for a refund – and reached the opposite conclusion in support of a refund.  In 
IVI, Commission-approved rates were deemed by the Supreme Court to have 
improperly recovered certain costs of Illinois Bell as operating expenses.  Pending 
appeal of that order, Bell petitioned for another rate increase, just as ComEd did.  The 
first rate order was in effect during the litigation of the second rate petition and remained 
in effect until new rates under the second order became effective.  After the new rates 
went into effect, the Commission proceeded with the Court-ordered remand in 
connection with the first rate order.  During that remand, the IVI asked the Commission 
to refund those portions of the rates approved in the first order that the Court had 
declared improper.  The Commission denied that request, as did the circuit court and 
the appellate court.  In challenging IVI’s request for a refund in front of the Supreme 
Court, Illinois Bell pointed out that the Commission had granted it a $58.6 million 
increase in the second rate order.  But the Supreme Court was adamant in reversing 
the denial of the refund and made clear that the fact that a subsequent rate order has 
been issued by the Commission that increases rates above the level of the rate order 
that is the subject of a pending appeal does not erase or negate the need for the 
Commission, on remand, to (1) correct the error that resulted in excessive rates during 
the period between the issuance of the Court’s opinion and the date that new rates took 
effect as a result of the subsequent order, and (2) make ratepayers whole for the 
excessive rates that they paid during the Refund period as a result of that Commission 
error.  The AG/CUB assert that the Company’s argument on this point simply is not 
supported by Illinois law.  IVI

C. Refund Calculation 
 at 105.   

The AG notes that the Illinois Supreme Court has held that “(w)hen the 
Commission’s order is set aside or remanded, the Commission may accept additional 
evidence, reevaluate the evidence already presented, or simply reverse its original 
determination.”  People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120 at 
142-143 (1987) (“Hartigan I”).  In its consideration of the Court’s remand of the 
accumulated depreciation issue, the Commission’s task is simple and straightforward.  
The Court has held that in a remand proceeding, the money to be refunded consists of 
the difference between the rates collected under the original order and the rates that 
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would have been charged if they had been set in accordance with the view expressed in 
the Court’s opinion (the rates that should have been collected), and specifically ruled 
that actual increases in operating costs could not be used to offset the refund.   Hartigan 
II at 409-410; IVI at 105.  The IVI decision also dictates the beginning and ending dates 
of the refund period for purposes of calculating the refund owed ratepayers.  In IVI, the 
Court held that “[t]he portion of the rates that was held to be erroneously set by the 
Commission should be refunded to customers who paid them from the time of this 
court’s previous decision until the new rates took effect… .”  IVI

Accordingly, the Commission must (1) quantify the effect on the Company’s 
annual revenue requirement of adjusting the pro forma rate base found by the 
Commission in Docket 07-0566 to recognize the increase in accumulated depreciation 
on existing plant during the post-test-year period; and (2) quantify the excess revenues 
recovered by ComEd from September 30, 2010 through May 31, 2011 (the last day 
before the rates established in Docket 10-0467 went into effect) as a result of the failure 
to recognize the increase in accumulated depreciation on existing plant during the post-
test-year period.   

 at 102-103.   

Based on the record evidence, the Commission should enter an order in this 
case that orders ComEd to refund $36.7 million plus interest, calculated using the 
Commission’s approved customer deposit interest rate of 0.50%.  The payment period 
for the refund should not be spread over a 12-month period, as ComEd proposes.  
Rather, the refund amount should be distributed to the ComEd customers who paid the 
excessive rates as a one-time refund or spread over a maximum of eight months – the 
length of time (from September 30th through May 31st

1. Period of Excessive Rates 

) during which ComEd’s customers 
paid excessive rates.   

The boundaries of the refund period are clear and unambiguous under Illinois 
law.  Under the decision in IVI, the period for which the Commission must correct that 
portion of its 2007 rates is September 30, 2010 through May 31, 2011 (the “refund 
period”).  IVI, 117 Ill.2d at 102-103.  In IVI

AB/CUB note that ComEd again stretches the limits of the controlling law 
regarding the refund owed customers by arguing that the refund, if any, should be 
calculated only from the day after the 

, the Supreme Court made clear that the 
relevant consideration in evaluating the time frame with which to calculate a refund is to 
determine the difference between what customers were actually paying under the 
improper rates and what they should have paid under lawful rates. 

ComEd ruling and only until the day the 2011 rate 
order was entered, rather than the date the order was made effective by the new rates.  
ComEd witness Houtsma concluded – without reference to IVI or any other controlling 
law – that the Commission’s 2010 rate order, which was issued on May 24, 2011, ended 
the period during which ComEd was “even arguably charging rates that collected more 
than a revenue requirement found to be just and reasonable.”  ComEd Ex. 59.0 at 9.  
Ms. Houtsma dismisses the fact that it took another eight days to translate the rate 
order into new, higher rates by claiming that the “determination” regarding the new rates 
was made on May 24, 2011.   
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The AG/CUB assert that ComEd’s position flies in the face of IVI

The AG/CUB maintain that if rates had been set in accordance with the Appellate 
Court’s ruling, customers would have been paying less in rates until the new rates took 
effect – that is, until the rate change was effectuated by the filing of new tariffs on June 
1, 2011.  The new rates became “effective” by ComEd filing new tariff sheets that put in 
place new, increased rates on June 1, 2011, when the unlawful portion of the rate was 
not at issue. 

, which is directly 
on point regarding the scope of the refund that is the subject of this remand proceeding.  
In an attempt to strain the application of this decision to limit its refund exposure, 
ComEd witness Houtsma essentially posits that the “effective date” of the new rate 
order was the date the order was entered by the Commission.  ComEd Ex. 59.0 at 9.  
According to AG/CUB, the Court made clear, however, that the proper consideration is 
to provide a refund for the period customers were paying the unlawful rate.   

The AG notes that Ms. Houtsma argues that the fact that customers were paying, 
and ComEd was collecting revenues, pursuant to the 2007 rates until June 1, 2011, 
actually weighs against refunding customers for the unlawful portion of the rate from 
May 24, 2011 to June 1, 2011.  ComEd Ex. 59.0 at 10.  She reasons that, because the 
Commission’s May 24, 2011, rate order granted its rate increase request, ComEd rates 
“had already been found to be insufficient to recover ComEd’s just and reasonable 
costs of service…”  Id.  Ms. Houtsma further asserts that ComEd’s proposed scope of a 
refund is correct because it was supposedly “under-recovering” under the rates during 
the period between the date the 2010 rate order was entered by the Commission and 
the date new tariffs were filed and compliance rates were put in effect.  ComEd Ex. 59.0 
at 9.  This argument is directly contrary to the ALJ’s September 16, 2011, ruling on AG-
CUB’s and Staff’s motions in limine, is erroneous reasoning, and should be wholly 
rejected by the Commission because it is irrelevant to the Commission’s charge in this 
remand proceeding.  Pursuant to the Commission’s ruling on AG-CUB’s and Staff’s 
motions in limine, arguments regarding ComEd’s alleged “under-earning” were stricken 
because the Court in IVI declared that the refund should not be offset by the utility’s 
alleged increased operating costs in the refund period.  Sept. 16th ALJ Ruling at 2.  The 
ALJ concluded that “ComEd’s testimony pertaining to its ROE and actual costs during 
the refund period is stricken - it is not relevant to the calculation of the refund.”  Whether 
ComEd was over-or under-earning is completely irrelevant to the timing of the refund.  
The only issue to be determined with regard to the calculation of the refund is the period 
between the ComEd

2. 3rd quarter 

 ruling and the date new rates went into effect.  Thus, AG/CUB aver 
that the Commission must calculate the refund in accordance with Illinois law, as 
reflected in Mr. Effron’s Direct Testimony, which defines the refund period as 
September 30, 2010 through May 31, 2011.  AG/CUB Ex. 9.0 at 2. 

In its final Order in Docket 07-0566, the Commission included post-test year plant 
additions through June 30, 2008 in the Company’s rate base, with a historical, calendar 
year 2006 test year.  Thus the post-test-year- period consisted of the 12 months of 2007 
and the first six months of 2008.  The Commission allowed pro forma additions through 
June 30, 2008, but the rates did not account for accumulated depreciation on existing 
(embedded) plant during the post-test-year period.  The Appellate Court, however, ruled 
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that the Commission abused its discretion when, in setting ComEd’s rates in its 2008 
Rate Order, it failed to account for the accumulated depreciation of ComEd’s existing 
plant-in-service during the post test year period. ComEd, 405 Ill.App.3d at 405-407.   
The Court concluded that accumulated depreciation is subject to test-year principles 
and that the Commission’s failure to account for this depreciation resulted in an 
excessive rate base, in violation of section 9-211 of the Public Utilities Act (“Act”). Id. at 
405.  This error was inconsistent with the test year matching principle in that it  
“…artificially boosted the value of ComEd’s rate base in violation of test-year principles.”  
Id. at 407.  In reversing the Commission’s Order, the Court reasoned that the increase 
in accumulated depreciation associated with existing plant during the post-test-year 
period “…is a change that affects ratepayers and therefore must be factored into the 
rate base.” Id.

AG-CUB witness Effron, reviewed the Appellate Court’s decision as well as 
Company-supplied data for purposes of calculating a refund in accordance with the 
Court’s ruling.  He testified that the increase in accumulated depreciation on existing 
plant from the end of the 2006 test year through June 30, 2008 (the post-test-year 
period) was $498,722,000.  AG-CUB Ex. 9.0 (Remand) at 2, citing ComEd Ex. 56.3.  
The effect of adjusting the Company’s pro forma rate base to recognize this increase in 
the balance of accumulated depreciation is to reduce its annual revenue requirement by 
$57,381,000.  

 at 406.   The Court remanded the Commission’s decision “for the 
Commission to revisit the accumulated depreciation issue, including allowing ComEd to 
request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  Id. at 
420.   

See

The Commission will have satisfied the Appellate Court’s Remand directive to 
allow ComEd to petition to include third quarter plant additions in the calculation of any 
refund, by including a finding that clarifies the Commission’s conclusion in the original 
07-0566 Order that the record evidence supports inclusion of post-test-year plant in rate 
base through June 30, 2008 – not through the third quarter of 2008.  While the 
Appellate Court permitted “ComEd to petition for their inclusion in the rate base”, the 
Commission has already considered evidence on the third quarter 2008 plant additions, 
and provided specific findings in its September 10, 2008 Order that make it clear that (1) 
it did not rely on the Stipulation entered into between ComEd and Staff to support its 
conclusion that the record supported inclusion of pro forma plant additions through June 
30, 2008; and (2) the record evidence supported inclusion of the June 30, 2008 
additions and rejection of the 3

 AG/CUB Exhibit 9.1.  These calculations incorporate post-test-year 
plant additions through June 30, 2008.  AG-CUB Ex. 9.0 at 3.  According to the AG, the 
Commission’s conclusion that “ComEd’s proposed pro forma adjustments which 
included the projected 1st and 2nd quarter 2008 additions are known and measureable 
under the Commission’s test year rules for historical test years and clearly satisfy the 
requirements of 287.40 and should be included for test year rate base purposes” was 
supported by substantial evidence.  2007 Rate Order at 28.  Although the Order did not 
explicitly find that the third quarter 2008 plant additions were not includable in rate base, 
the Order did not, in fact, include those plant additions in rate base, even though there 
was evidence in the record that would have enabled the Commission to do so.  Thus, 
the Commission implicitly, but clearly, rejected the inclusion of the third quarter 2008 
plant additions in the pro forma rate base.  

rd quarter pro forma additions originally proposed by 



07-0566 

 31 

ComEd.  Evidence on that issue is already contained in the record of this case and 
need not be supplemented by any new offerings here.  Moreover, ComEd’s evidence of 
actual 2008 third quarter additions was unavailable to the Commission at the time it 
entered its order in 2008, and is not relevant to the Commission’s evaluation of the pro 
forma period in this Remand proceeding.  Both Staff witnesses and AG-CUB witness 
Effron testified that the record evidence supports inclusion of post-test-year plant 
through June 30, 2008. See

In the Second District 
 Staff Ex. 22.0 at 5-7; AG-CUB Ex. 9.0 at 2-3.  

ComEd

A review of the evidence that the Commission relied upon when it made its 
decision as to what level of plant-in-service should be included in rate base is instructive 
in this Remand proceeding, given ComEd’s request to offset any refund amount with 
actual third quarter plant additions.  In this docket, ComEd filed a 2006 historical test 
year and in its direct testimony, the Company requested inclusion of forecasted pro 
forma plant additions through September 30, 2008.  ComEd asserted that it identified 
and supported plant additions made to provide delivery services that were placed in 
service in 2007 or are reasonably expected to be placed in service by the end of the 
third quarter of 2008 and are serving retail customers now or will be serving retail 
customers within a year after filing its proposed tariffs.   

 appeal, regarding the third-quarter 2008 plant 
additions, the Court made no determination whatsoever regarding the need or quality of 
evidence at the time the Commission entered its Order on September 10, 2008.  It 
merely observed that no findings of fact had been made on this matter.  The Court did 
not suggest that existing evidence on any pro forma plant additions, including third 
quarter 2008 plant additions, was either deficient or absent from the record.  In fact, that 
opportunity was available to the Commission by virtue of the fact that the 07-0566 
record contained ComEd’s original proposal for the inclusion in rate base of three 
quarters of pro forma plant additions.  In effect, the Court endorsed only ComEd’s right 
to petition for such treatment, and left it to the Commission to enter findings of fact on 
those additions. 

In his direct testimony, Staff witness Griffin argued that pro forma additions to 
ComEd’s rate base be limited to forecasted plant additions through December 30, 2007.  
Staff Ex. 2.0 at 6-7.  Later in the case, ComEd and Staff reached agreement on a 
proposal to include pro forma plant additions through June 30, 2008.  As part of the 
Stipulation, Staff and ComEd jointly proposed to reduce the proposed pro forma 
additions by $171,755,000.  The Stipulation also provided that ComEd would file a late-
filed exhibit or compliance filing showing actual and projected pro forma additions for 
the six months ended June 30, 2008.  If the actual pro forma additions for that period 
were less than projected, the rate base would be reduced accordingly.  Staff viewed the 
adjustment as reflecting a reasonable amount for those pro forma plant additions that 
would be known and measurable under the Commission‘s test year rules for historical 
test years, referencing 83 Ill. Adm. Code 287.20 and 83 Ill. Adm. Code 287.40.  Staff 
Ex. 15.0 Corr. at 6-7.   

Both these facts, and the Commission’s 2007 Rate Order made clear that the 
Commission examined the ComEd third quarter plant additions evidence and concluded 
specifically that only plant additions through the second quarter of 2008 could be 
justified as used and useful and prudently incurred, calling the Stipulation irrelevant to 
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its analysis.  2007 Rate Order at 11, 28.  Because the Stipulation entered into between 
Staff and ComEd was not a unanimous agreement, the Commission could consider the 
settlement proposal only as long as the provisions of the proposal were within the 
Commission’s power to impose, did not violate the Public Utilities Act, and were 
independently supported by substantial evidence in the whole record.  Business and 
Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 
217 (1989) (“BPI

Throughout this case, both before the appeal and now during the Remand, 
ComEd seeks to have its cake and eat it too, relative to the third quarter additions.  It 
asserted before the Commission that if the Commission approved the terms of the 
Staff/ComEd stipulation, it would do so not because it had adopted, per se, the 
Settlement, but because there was evidence in the record supporting the terms agreed 
upon, among them a closing pro forma plant date of June 30, 2008.  The 

”).   

ComEd

In 

 
Court’s directive, therefore, can be easily addressed by simply adding specific finding to 
this effect.  There is Commission precedent for such action.  

In re Illinois Bell Telephone Company, 1197 Ill. PUC LEXIS 401 (July, 1997), 
the Commission issued an order on Remand in the wake of the Second District 
Appellate Court’s decision in Illinois Bell Tel. Co. v. Illinois Commerce Comm’n

Like the Commission’s conclusion in 

, 669 
N.E.2d 919 (Second Dist. 1996).  In the 1996 appellate decision, the Appellate Court 
reversed a Commission rate order because it concluded the Commission failed to 
determine whether IBT’s risk or cost of capital was increased as a result of its 
relationship with its parent corporation, Ameritech, as required under Section 9-230 of 
the Act.  Despite requests from AG-CUB to conduct an evidentiary hearing on Remand, 
the Commission simply added a finding of fact to its previous order stating that it had 
reviewed the utility’s affiliate relationship and its effect on the IBT cost of capital in the 
case below, rather than take new evidence on the matter.  The Commission concluded: 
“What is missing from the Order is an express finding to this effect.  Contrary to the 
assertions of CUB/AG, the evidence in the record indicates that IBT’s risk or cost of 
capital was not increased due to its affiliation with its parent company.”  1997 Ill. PUC 
LEXIS at 17.   

Illinois Bell

ComEd asserts two additional bases for including an offset for third quarter plant 
additions in the calculation of the refund.  First, the Company argues that the 
Commission’s finding in its May 24, 2011 order in Docket 10-0467 that third quarter 
plant additions are used and useful now justifies their inclusion as on offset in the 
calculation of a refund in this Remand proceeding.   ComEd Ex. 59.0 at 7-8.  Second, it 
provides a hindsight list of the plant investment made during the third quarter of 2008.  
ComEd Ex. 57.1  This testimony, however, is unavailing and misses the mark.   

 that it simply failed to include a 
finding reflecting its evaluation of the cost of capital vis a vis its affiliate corporate 
parent, the Commission in the instant docket did evaluate the third quarter additions 
proposed by ComEd in the original 07-0566 Order.  This Remand Order should include 
a sentence clarifying just that.   

First, in the 2010 rate case, the Commission established new rates that, by virtue 
of the passage of time and the 2009 historical test year selected, would automatically 
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include ComEd’s actual third quarter 2008 plant additions.  ComEd’s request to include 
those additions in the calculation of the refund in this Remand proceeding because the 
Commission found them to be used and useful in a subsequent rate case that involved 
a 2009 test year is not evidence that they should have been incorporated in the 2007 
Rate Order’s rate base calculation.  Just as the IVI Court ruled that the entry of a new 
rate order during the pendency of an appeal does not negate the need to make 
ratepayers whole for the excessive rates charged under an unlawful order, neither does 
the entry of a new rate order increasing rates that, by virtue of the passage of time and 
the test year selected, constitute evidence that the third quarter plant additions should 
be incorporated as an offset to the refund issued in this Remand.  See IVI

As for the evidence related to actual third quarter investments, this too is 
unavailing.  Although ComEd includes testimony from Company witness McMahan who, 
with the benefit of hindsight, recites the actual investments made during the third 
quarter of 2008, it is exactly that look backward that is prohibited by the 

, 117 Ill.2d at 
105. 

IVI and Hartigan 
II rulings.  ComEd’s request to offset the refund to be calculated in this proceeding with 
third quarter actual 2008 plant additions data (ComEd Ex. 56.0 at 19) is tantamount to a 
request that the Commission engage in retroactive ratemaking, notwithstanding the 
Court’s invitation to petition for their inclusion.  The Hartigan II Court specifically 
addressed the appropriate parameters for a Remand analysis, and they do not include 
examining evidence of actual expenses incurred during the refund period at issue. 
([O]perating costs should already have been taken into account by the Commission at 
the time it determined what the rates should have been…” Hartigan II

Even if the Commission disagrees that it considered the third quarter plant 
additions at the time it entered its 2008 Rate Order, the Commission cannot now go 
back, given the existence of the 2010 Rate Order that incorporated those additions, and 
retroactively adjust the refund amount.  Under Illinois law, the Commission can only set 
rates prospectively.  Section 9-201 of the Public Utilities Act ensures that rates for utility 
service are set prospectively.  220 ILCS 5/ 9-201.  The Illinois Supreme Court has held 
repeatedly that the Public Utilities Act does not permit retroactive ratemaking; that is 
once the Commission establishes rates, the Act does not permit refunds if the 
established rates are too high, or surcharges if the rates are too low. 

, 148 Ill.2d at 409-
410.)    

BPI I, 136 Ill.2d at 
209; Citizens Utilities Co.

In sum, AG/CUB argue that the Company’s request to offset the refund amount 
by actual third quarter plant addition amounts should be rejected. 

, 124 Ill. 2d at 207.  The rule prohibiting retroactive ratemaking 
is consistent with the prospective nature of the Commission's legislative function in 
ratemaking.   

3. Amount of refund 
Mr. Effron’s calculation of the excess revenues recovered by ComEd from 

September 30, 2010 through May 31, 2011 as a result of the failure to recognize the 
increase in accumulated depreciation on existing plant through June 30, 2008 amounts 
to $36,668,000.  AG/CUB Exhibit 9.0 at 3; AG-CUB Ex. 9.1.  Staff witness Ostrander 
made a similar calculation with a result, $36,701,000, that varied slightly from Mr. 
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Effron’s computation.  The difference, essentially amounts to a rounding differential.  
Mr.Effron’s calculation relies on ComEd Ex. 56.4.  Mr. Ostrander’s incorporates the 
Company’s response to Staff data request SAS 1.02 and 1.04.  See AG-CUB Ex. 9.0 at 
3; AG-CUB Ex. 9.1; Staff Ex. 22.0 at 3, Attachments A and B.   

D. Mechanics of Refund 
1. Section 9-253 

AG/CUB note that Company witness Tenorio testified that any refund issued by 
the Commission should be awarded to current customers only.  ComEd Ex. 58 at 4-5.  
He argues that this method of recovery is consistent with past Commission practice and 
is an administrative necessity due to the difficult, complex and expensive task of 
tracking down and issuing refund checks to each and every former customer of ComEd 
during the period in which the refund was accrued.  Id.

2. Interest 

 at 4.  AG-CUB appreciate there 
may be some difficulty in tracking down customers who overpaid, but state that the 
statute is clear on this point.   

Staff and the AG/CUB agreed that (1) the excess revenues recovered should be 
refunded to customers and (2) interest should also accrue on the excess revenues until 
they are actually refunded to customers.  Mr. Effron, noted, for example, that if the 
refund were implemented by a one-time bill credit on December 31, 2011, the refund 
with interest would be $36,836,000, based on incorporation of the Commission’s 
approved customer deposit interest rate of 0.50%.  AG/CUB Exhibit 9.1.  Likewise, Mr. 
Ostrander testified that interest should be applied, and computed a total refund of 
$37,023,000.  Staff Ex. 22.0 at 4.  The AG and CUB believe Commission adoption of 
either number will provide an appropriate refund for ComEd customers. 

3. Refund Period 
While AG/CUB concur with Ms. Harden’s recommendations on refund 

particulars, it would be reasonable to ensure that the refund calculated be placed in the 
hands of ratepayers who were overcharged as a result of the Commission’s unlawful 
order as soon as possible.  It seems appropriate that the refund be distributed, at a 
maximum, over the same time period that ratepayers paid excessive rates:  a period of 
eight months.  In the alternative, a one-time refund would ensure that the refund is 
returned to ratepayers in the fastest manner possible.  Given the length of time 
customers will have waited to be reimbursed by ComEd, this, too, is a reasonable 
outcome that should be considered by the Commission.  

E. Rider AMP 
The Court also held that the Commission abused its discretion in approving 

ComEd’s Rider SMP (renamed by ComEd as Rider AMP or Advanced Metering 
Program Adjustment), a rider created to recover the costs associated with ComEd’s 
Automated Metering Infrastructure (“AMI”) pilot.  In reversing the Commission’s 
approval of the rider, the Court held that the Commission’s approval of a rider to recover 
the costs of the AMI Pilot constituted single issue ratemaking, which is prohibited. 
During the pendency of the appeal, the Commission established a specific dollar 
amount to be recovered under Rider AMP in Docket 09-0263.  That order was appealed 



07-0566 

 35 

by the People before the Second District Appellate Court. People ex rel. Madigan v. 
Illinois Commerce Comm’n, No. 2-10-0024.  The appeal of the 09-0263 implementation 
order was stayed while the appeal of the authorization order was pending.  On April 12, 
2011, the Court lifted the stay on this appeal of the implementation order after the Court 
denied a motion for rehearing filed by ComEd and the Commission on November 16, 
2010, and the Illinois Supreme Court denied both ComEd’s and the Commission’s 
Petitions for Leave to Appeal the ComEd

In briefs filed with the Court, the People argued that collateral estoppel precludes 
further litigation of (a) the same issues by (b) the same parties, which have been 
decided by (c) a final judgment in a prior proceeding. 

 decision on March 30, 2011.     

Hurlbert v. Charles, 238 Ill.2d 248, 
255 (2010) (citing Gumma v. White, 216 Ill.2d 23, 38 (2005)).  Collateral estoppel 
applies to both legal and factual issues determined in a prior proceeding. Du Page 
Forklift Serv., 195 Ill. 2d at 79-80.  The People also argued that even assuming 
collateral estoppel did not preclude this Court from reconsidering its earlier conclusion 
that Rider SMP/AMP is prohibited single issue ratemaking, reversal still is required by 
the doctrine of law of the ComEd case.  Since the filing of briefs in that appeal, too, the 
First District Appellate Court, too, has weighed in on the question of when riders are 
lawful. That test was reaffirmed on September 30, 2011 by the First District Appellate 
Court in People, ex rel. Madigan v. Illinois Commerce Comm’n, Case Nos. 1-10-0654, 
1-10-0655, 1-10-0936, 1-10-1790, 1-10-1846 and 1-10-1852, slip op. of September 30, 
2011 at 26-28 (“Madigan”).  Like ComEd’s Rider AMP, the Court held that the 
Commission’s approval of Rider ICR constituted illegal single-issue ratemaking. Id.

Given the pendency of the Docket 09-0263 appeal, the People await the 
Appellate Court’s ruling, but observe that should the Court side with the People, any 
refund associated with revenues collected under the illegal Rider AMP should be 
calculated with a September 30, 2010 starting date.  

     

VI. IIEC 
A diverse group of large electricity consumers, Abbott Laboratories, Inc., 

Caterpillar Inc., Corn Products International, Inc., Chrysler LLC, Enbridge Energy, LLP, 
ExxonMobil, Ford Motor Company, General Iron Industries, Merchandise Mart, 
ArcelorMittal USA, Sterling Steel Company, Thermal Chicago, as well as the University 
of Illinois, participated in this case.  They refer to themselves as the Illinois Industrial 
Energy Consumers (“IIEC”).   

IIEC notes that the principal purposes of this remand proceeding are to 
determine: (a) the amount of the refund needed to cure the Commission's unlawful 
exclusion of the effect on rate base of post-test year changes in accumulated 
depreciation that offset recognized plant additions; and (b) the procedure ComEd will 
use to make refunds to customers harmed by its collection of unlawful rates.  The 
Commission must also decide whether ComEd’s third quarter 2008 plant additions (and 
contemporaneous changes in accumulated depreciation will become part of its 
calculation of the refund amount.   

IIEC endorses the refund calculation and amount ($36.7 million) proposed in 
Staff witness Ostrander's testimony, and IIEC accepts ComEd witness Tenorio’s 
proposed refund procedure, as modified and clarified as to the refund period in the 
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testimony of Staff witness Harden.  In IIEC’s view, the Commission has already 
determined that only the first and second quarter additions met the requirements for 
inclusion in the rate base used to set rates in that case.   

A. Appellate Court’s Decision 
IIEC notes that ComEd observes that the word ‘refund’ is never used by the 

Appellate Court.  From this observation, ComEd concludes that the court did not intend 
that the Commission order a refund.  ComEd’s arguments use a literal approach to 
interpreting the Appellate Court’s opinion.  IIEC, however, claims that ComEd rejects 
the literal approach as to aspects of this refund determination where such an approach 
is disadvantageous to it.   According to IIEC, however, the governing law precludes 
adoption of ComEd’s interpretations.  IIEC argues that ComEd’s approach also requires 
the Commission to suspend common sense and to reject governing law.   

ComEd’s argument - that the absence of the word “refund” precludes remedying 
the legal error the Appellate Court found - would mean ComEd would have been 
allowed to collect rates that had been “unlawfully increased” and to have “benefitted 
from” those rates without any remedy for the customers who paid those unlawful rates.  
The Illinois Supreme Court’s IVI decision rejects that outcome.  ComEd’s interpretation 
of the Appellate Court’s decision displaces established rules of law that give real 
meaning to judicial precedent and the hierarchy of courts. Greenlee v. John G. Shedd 
Aquarium, 36 Ill. App. 3d 924, 927 (1st Dist. 1976) (“[L]ower judicial tribunals in Illinois 
are bound by decisions of the Illinois Supreme Court, and it is the duty of such tribunals 
to follow those decisions in similar cases.”) (citations omitted).  In essence, IIEC states 
that ComEd argues that the Appellate Court - operating under IVI

IIEC notes that the Appellate Court ordered that this case be “remanded for 
further proceedings consistent with this opinion.” 

 - intended to rule that 
ComEd’s rates were unlawful, but also intended to reject the Supreme Court’s binding 
determinations on when refunds are required and how they are determined.   

ComEd at 420.  That directive was 
issued in the context of the Supreme Court’s clear rejection of the possibility that “the 
unavailability of a refund would force the consumer to pay a rate that has been held to 
be in excess of that established under proper criteria. . ..”  IVI at 104.  The Supreme 
Court’s guidance, which is binding on the Appellate Court and on this Commission,  
compels a refund.  Indeed, IIEC argues, it is the only action the Commission could take 
in “further proceedings consistent with [the ComEd] opinion,” with governing Supreme 
Court precedent, and with the Commission’s own test year rules. ComEd

ComEd also argues that rather than directing the Commission to consider the 
propriety of a refund, the Appellate Court’s remand order directed the Commission to 
revisit its ratemaking methodology for purposes of prospective ratemaking.  On this 
basis, ComEd asserts that the Commission may not use its corrected rate determination 
to calculate refunds.  First, IIEC notes that there is no mention in the Appellate Court’s 
opinion of ComEd’s magic word “prospective,” as a limitation on the Commission’s use 
of the corrected rates determined when the Commission “revisit[s] the accumulated 

 at 420.  
According to IIEC, ComEd’s suggestion that the court did not intend a refund for 
inevitable overcharges due to overstating ComEd’s revenue requirement, presumes that 
the Appellate Court was deliberately disregarding binding Supreme Court precedent.   
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depreciation issue. . . .”  ComEd at 420.  Second, the use of revised rates (corrected to 
comply with the Appellate Court’s determinations) needed to determine the proper 
refund here is the same calculation order by the Illinois Supreme Court in IVI. IVI

B. Equity 

 at 102-
103.  

ComEd argues: “If the party has received no undeserved benefit, however, then 
the party has not been unjustly enriched, and there is no restitution to be made.”  
ComEd Br. at 12.  ComEd relies heavily on its various readings of Hartigan II.  ComEd’s 
arguments conflate the distinct legal concepts of reparations and refunds, examine only 
one side of the equities underlying refunds, and very selectively considers the holdings 
of that decision.  In particular, ComEd quotes a portion of the opinion, relating to the 
statutory process of reparations, as though it were determinative as to this refund. 
ComEd Br. at 7.  It is not, and the Hartigan II court said so. See, e.g., Hartigan II at 396.  
ComEd also presents a decidedly one-sided view of the equities in a refund situation.  
ComEd looks only at whether the utility is unjustly enriched, and ignores entirely 
whether its ratepayers have been harmed.  In contrast, Hartigan II followed the IVI 
decision’s determination that “once a rate order has been set aside on review, the utility 
may not continue to benefit from invalid portions of the rate order.” Hartigan II at 396 
(quoting IVI at 104).  Similarly, ComEd’s focus on its financial situation ignores the 
court’s pronouncement that “the goal of equity is to make the aggrieved party whole.”  
Hartigan II at 405.  ComEd’s transparent distortions of the Supreme Court’s Hartigan II

Moreover, the claim that ComEd was not unjustly enriched rests on a  
presumption that it is entitled to a virtual revenue guarantee that protects any money it 
collects against a refund.  However, the measure of the appropriateness of the 
Commission’s action is the rate order, not the revenues or profits ComEd realizes.  

 
decision should be summarily dismissed.   

See 
220 ILCS 5/9-201(c).  The Commission sets rates.  Those rates  provide a utility an 
opportunity to earn the determined revenue requirement underlying the rates.  The 
Commission does not guarantee specific revenues or returns.  See Federal Power 
Commission v. Hope Natural Gas Co., 320 U.S. 591 (1941) at 603 (quoting Federal 
Power Commission v. Natural Gas Pipeline Co., 315 U.S. 575 (1942) at 590 (“regulation 
does not insure that the business shall produce net revenues”).  In fact, the arguments 
ComEd makes here were rejected by the Supreme Court in IVI (claim of inadequate 
revenues during the refund period rejected) and in Hartigan II (use of increased costs -- 
and resulting revenue requirement -- to offset refunds rejected). IVI at 105; Hartigan II

C. Refund calculation 

 at 
410.   

Under governing case law, only three quantities are required to determine the 
proper refund amount.  They are (1) the amount ComEd collected under the unlawful 
rates, (2) the amount ComEd would have collected if the Commission had not unlawfully 
excluded contemporaneous, offsetting rate base decreases when it recognized post-test 
year plant additions, and (3) the period of time the unlawful rates were in effect.  With 
these quantities the Commission can perform the refund calculation required by the 
Supreme Illinois Court’s decision in IVI.  
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The meaning of that prescription is clarified in the court’s discussion of the 
timeline of consequential events, where the court distinguishes approval and 
effectiveness of new rates.  See Id.

ComEd claims that the refund amount also is reduced by inclusion of its 
proposed third quarter 2008 (3Q 2008) plant additions and contemporaneous offsets.  
(ComEd Ex. 56.0 at 11; ComEd Ex. 59.0 at 7).  For that calculation, ComEd also 
proposes that the Commission substitute the utility’s actual third quarter 2008 data for 
the corresponding projected 3Q 2008 quantities in the record of that case.  (Id.).   

 at 103.   

1. 3rd quarter 
In IIEC’s view, ComEd’s proposed third quarter 2008 plant additions properly 

have no effect in the determination of the refund amount.  Under the PUA, the 
Commission has an affirmative duty in a rate setting proceeding to “establish the rates 
or other charges . . . which it shall find to be just and reasonable.”  220 ILCS 5/9-201(c).  
That determination must be made on the entire record, including ComEd’s testimony 
and other evidence supporting its proposed third quarter 2008 plant additions 
adjustment.  220 ILCS 5/10-103.  The Commission has declared plainly that it was 
making such a determination.  After considering the record evidence, the Commission 
found that only the first and second quarter plant additions met the requirements of its 
test year rules and were properly included in rate base.  Thus, IIEC asserts, ComEd’s 
third quarter 2008 plant additions need not be considered in the Commission’s 
determination of the refund amount.  

Staff witness Ostrander calculates that as a result of the Commission’s 
overstatement of ComEd's annual revenue requirement and the retail rates based on it, 
ComEd customers were overcharged approximately $36.7 million during the 
approximately eight month period between the judicial decision declaring the 2007 Rate 
Order rates unlawful and the time those rates were cancelled and superseded by rates 
determined in a subsequent ComEd rate proceeding (September 30, 2010 through May 
31, 2011).  IIEC believes that Staff properly determined the amount of the refund.  

IIEC notes that ComEd argues that if the Commission does order a refund, the 
Commission must include ComEd’s post-test year plant additions during the third 
quarter of 2008 in determining the amount of the refund, which (if considered) would 
reduce the refund amount.  The language of the ComEd only requires the Commission 
to “allow[] ComEd to request recovery of the aggregate cost of the third-quarter 2008 
plant additions.”  ComEd at 420.  It does not require that the Commission grant recovery 
if requested.  In fact, the Appellate Court explained:  “we decline to direct the 
Commission to take any action on remand other than allowing ComEd to petition for 
their inclusion in the rate base.” ComEd at 409.  Further, the Court explicitly expressed 
“no opinion as to whether the Commission should include in the rate base those costs, 
but we note that ComEd has the burden of proof on remand.” Id.

If IIEC’s view of the record evidence and of the Commission’s final order are 
correct, the Commission need only articulate that it did make its decision on the third 
quarter 2008 plant additions in its original order.  To remove any doubts raised by the 
Appellate Court’s reading of that decision, the Commission can repeat more clearly (or 
forcefully) that the third quarter 2008 plant additions do not meet the requirements of the 
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Commission’s test year rules, cannot be accepted as an adjustment to data from 
ComEd’s chosen test year, and should not be included in the test year rate base for 
purposes of calculating the refund owed ratepayers.  The record evidence is sufficient 
for the Commission to reiterate and reinforce its determination.  If the Commission 
deems it necessary, the record also is sufficient for the Commission to rule now on 
record evidence regarding ComEd’s proposed third quarter 2008 plant additions. 

Finally, IIEC notes that the Commission could not lawfully have decided the case 
as ComEd suggests.  As the Commission itself recognized in its order, it could not have 
accepted a non-unanimous settlement in lieu of a decision on the record.  “[T]he 
Commission, as we are lawfully mandated to do, will conduct a BPI analysis and base 
our determinations and ultimate conclusions on the applicable law and merits of the 
record evidence.” 2007 Rate Case

Because, as discussed elsewhere in this Order, we 

, Order at 27.  The Commission went on to expressly 
contradict ComEd’s argument, stating that its determinations on each of the stipulation 
conditions (including the treatment of proposed plant additions) was made on the basis 
of the record, after which, the Commission “accept[ed] ComEd’s waivers.”  

have 
found that each of the individual relevant issues are 
supported by the record and should be approved, we note 
that the conditions under which ComEd agreed to the limited 
waivers it proposed have been met and, thus, we accept

Docket 07-0566 Order at 11.  ComEd’s further argument for the use of out-of test year 
actual data is not in accord with the Supreme Court’s definition of the proper refund 
calculation or with the Commission’s test year rules and policy.   

 
ComEd‘s waivers.   

The refunds ordered here should be comprised of the 
difference between the original rates set in the 1971 rate 
order and the rates that would have been charged if they 
had been set in accordance with the views expressed in the 
previous decision for the period between reversal by this 
court and the effective date of the new rate order.”   

IVI, 117 Ill.2d at 105 (emphasis added).  The relevant rates are those that would have 
been set -- not rates set now using information not available to the Commission for that 
initial determination.  To be specific, the court used a past tense -- pointing to what the 
Commission would have done, not to a future determination on new evidence.  ComEd 
is not entitled to a new mini-rate case, where the Commission issues a new 
determination based on new or updated evidence that was not available to the 
Commission at the time of its decision and does not meet the requirements of the 
Commission’s test year rules for ComEd’s chosen test year.  See Part 287.40.  
ComEd’s third quarter 2008 actual plant additions cannot be used to establish the rates 
that would have been just and reasonable on test year data, under the Commission’s 
test year rules.  Only test year data (augmented only as permitted by Section 287.40 of 
the Commission’s rules) can be used to estimate the refunds needed cure the customer 
harm created by ComEd’s excessive, unlawful rates. Id. 
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The Commission’s application of its test year rules and related policy 
determinations support IIEC’s position.  The Commission’s decision in the Byron 
remand case also held that the refund determination should be based on evidence 
available to the Commission at the time of the test year determinations.  See IIEC Br. at 
7-8; 1993 Ill. PUC LEXIS 166,  Commonwealth Edison Company

Further, the Commission’s stated policy on updates in supplemental proceedings 
is in accord.  

, Dockets 83-0537/84-
0555 (Cons.) (On  Second Remand), Second Order on Remand, June 2, 1993 at 11). 

See Re Central Illinois Light Company et al.

ComEd proposes post hoc updates to historical test year data with "actuals" from 
outside the test year, despite these contrary directives.  ComEd’s proposal also ignores 
the utility's election of a historical test year and the failure of such updates to meet the 
requirements of the Commission’s rules and policy.  That proposal should be rejected.  
As to ComEd’s projected third quarter 2008 plant additions, the record evidence is 
sufficient for the Commission to reaffirm its determination that those third quarter 2008 
plant additions were not included in ComEd’s test year rate base.  If the Commission 
deems it necessary, the record is also sufficient for the Commission to exclude those 
post-test year additions (in accord with the authority cited above) without further 
evidence.   

, Docket 09-0306 (Cons.), 
Order on Rehearing, Nov 4, 2010  at 45 (“the Commission will not generally rely on 
actual values since they cannot be expected to be available and the Commission does 
not want to suggest that rehearing is generally appropriate for updating numbers”), 34 
(“Even if the actual value of the plant additions is less than what AIU anticipated in its 
pro forma adjustments, the Commission does not believe that such updates are 
appropriate.”).   

ComEd proposes to substitute the utility’s actual plant additions and depreciation 
expense in place of the projected plant additions and depreciation amounts in the 
record, for purposes of determining the refund amount.  IIEC does not agree that the 
refund amount should be determined by establishing a new revenue requirement using 
actual data rather than the plant additions and depreciation projections data in the 
record of the rate case.  ComEd’s actual data were not in the record in this docket and 
could not have been used by the Commission to establish just and reasonable rates.  
ComEd's lawful revenue requirement should be determined in accordance with the 
Commission’s test year rules and principles -- and the historical test year ComEd chose.  
Those criteria require that the Commission use test year data (adjusted only as allowed 
by the Commission’s test year rules).  Test year principles do not allow the substitution 
of out-of-test-year information for the test year information provided in accordance with 
the Commission's rules and available to the Commission in the record used to set rates.   

This intuitive and logical position also is the process required under pertinent 
case law.  In IVI, the Illinois Supreme Court observed the purpose of a refund 
proceeding does not require a mini-rate case or new ratemaking -- simply a 
determination of the effect of the unlawful Commission determination.  That observation, 
and the associated logical limitations on the determinations needed in this proceeding, 
are equally valid in this proceeding.   
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2. Period of Excessive Rates 

ComEd has a different view on another aspect of the refund determination.  
ComEd argues that the period for which excess collections should be refunded ended 
with the Commission order setting new rates in ComEd's subsequent rate case filing, 
May 24, 2011.  However, customers continued to pay the rates found unlawful by the 
court until the rates found appropriate in that later order actually went into effect on June 
1, 2011.  In IIEC's view, the over-collection period encompasses the entire term that 
rates declared unlawful by a court were in effect.  This period started on the date of the 
Second Appellate Court Order and continued through May 31, 2011.  The rate order 
setting new rates for ComEd “became effective” the next day (June 1, 2011), when the 
new rates went into effect.  ComEd customers were compelled to pay unlawful, 
excessive rates until new tariff rates went into effect, not merely until the Commission 
ordered new rates.  Customers should receive refunds for the entire period they paid 
rates the court had declared unlawful.   

D. Refund Procedure 
IIEC also agrees with Staff that the Commission should order the excess revenue 

collected from ComEd’s customers be promptly refunded to them, with interest.  Staff 
has proposed a modification to ComEd’s proposed refund process that would 
significantly shorten the twelve month period customers would have to wait to receive 
refunds under ComEd’s proposal.  Staff maintains that, by law, former customers also 
must participate in the refund.  IIEC is hopeful that, if required, that process does not 
delay refunds to current customers.  In that connection, ComEd’s request to recover 
administrative expenses -- which IIEC understands the utility seeks only if a process for 
former customers is ordered -- is not justified by ComEd’s bare assertion that increased 
activity by its employees would be required.  See, e.g.

IIEC supports Staff’s proposal to determine the time period over which refunds 
would be made by calculating a period that will ensure that the per kWh refund amount 
(at the system level) is at least one cent per kWh.  Thereafter the actual refunds would 
be calculated and returned to customers basically as proposed by ComEd, over the 
period determined by Staff’s process.  Specifically, the actual per kWh refund credits 
would be determined on a class basis.  Such credits actually could (and for several 
classes likely will) be below the one cent per kWh target used to determine the time 
period over which refunds are to be made.  Staff witness Harden clarified her proposal 
in response to certain IIEC data requests.  

, Tenorio, ComEd Ex. 60.0 at 4.   

See

Staff also proposes a modification of the true-up recalculation put forward by 
ComEd that is a logical adjunct to Staff’s proposal for a more expeditious return of over-
collections to ComEd’s customers (viz. recalculation three-fourths of the way through 
the refund period).  Staff Ex. 23.0 at 7-8.  IIEC finds this modification reasonable and is 
supportive of a quicker refund of excessive rates to customers.   

 IIEC Cross Ex. 1 (On Remand).  There 
she explained that she intends that her proposal result in refunds to all customer 
classes that were harmed, even if a class has a unit refund of less then one cent per 
kWh.  Ms. Harden states that her proposal is intended only “to adjust the refund period, 
not the refund amount.”   
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In the specific circumstances of this case (e.g., timing, refund amount, and class 
effects), IIEC takes no position respecting or does not oppose other aspects (e.g., the 
true-up) of the refund procedures proposed by ComEd and other parties.  IIEC’s failure 
to take a position should not be interpreted as an endorsement of similar positions in 
different circumstances or other cases.   
VII. Commission Analysis and Conclusion 

A. The Appellate Court decision 
The pivotal question before the Commission is whether a refund can be ordered 

in this remand proceeding.  After considering the Appellate Court’s decision and the 
arguments of the parties, the Commission determines that it does not have the authority 
to order a refund at this juncture.  

The Supreme Court, in both IVI and Hartigan II, stated that the Commission does 
not have the statutory power to order a refund.  The court was clear in both instances 
that the refund being ordered was judicially ordered based on the Court’s equitable 
power.  See IVI at 103 (“this court may exercise its equitable powers when an 
appropriate remedy is not provided in the Act”; Hartigan II at 398 (“the refund of illegal 
rates collected under the Commission’s Rate Order I is an equitable remedy made 
available to ratepayers pursuant to this court’s equitable powers delineated in its 
decision in Independent Voters and is not a statutorily based remedy”; Hartigan II

Because the Commission does not have the authority to order a refund, the 
question becomes whether the Court has mandated that a refund be ordered in this 
proceeding.  It is certainly not apparent based on a reading of the plain language of the 
Appellate Court’s decision that the court intended for the Commission to order a refund. 

 at 404 
(“this type of remedy is equitable in nature and the circuit court in this case was acting in 
its equitable capacity...the stay order’s condition that the circuit court retain jurisdiction 
over the terms and implementation of a refund is a just and equitable condition”).  Since 
the time of these two cases, the Act has been amended to include Section 9-253, but no 
party argues that this Section gives the Commission the power to order refunds; just 
that it controls the manner in which a refund is to be issued. 

In fact, as noted by ComEd, the Court never once uses the word “refund”.  
Although the AG/CUB accuse ComEd of raising a “red herring” by pointing out this 
absence, the absence of the word “refund” is actually quite telling and leads to the next 
point.  A remand proceeding is controlled and limited by the language of the Court’s 
mandate.  That mandate directed the Commission to: 1) revisit the accumulated 
depreciation issue and 2) allow ComEd to request recovery of the aggregate cost of the 
third-quarter 2008 plant additions.  But, importantly, it did not find that a refund was 
appropriate, it did not direct the Commission to calculate a refund and, in fact, it did not 
direct the Commission to do anything related to a refund.  This absence cannot be 
ignored. 

The AG/CUB and Staff then argue that the Appellate Court’s decision can be 
read to imply that a refund should be ordered.  As stated above, the language of the 
mandate controls and it contained no such directive and the Commission will not “imply” 
one.  The AG/CUB and Staff suggest that the decision in Bell, which similarly does not 
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use the term “refund” supports their position that a refund is implied.  The Commission 
does not agree and a review of the history of that proceeding explains why.  In 1971, 
the Commission set rates for Illinois Bell.  In 1973, in the Bell decision, the Supreme 
Court reversed and remanded that rate order to the Commission.  On remand, the IVI, 
an intervening party, asked the Commission to order a refund.  The Commission denied 
that request.  On appeal, the Supreme Court in the IVI decision, invoked its equitable 
powers and ordered a refund for the period after the Bell decision.  Because the refund 
following the Bell case was also judicially ordered, the Bell case provides no reason for 
the Commission to find that a refund was implied by the ComEd

Not only did the Appellate Court in 
 decision.  

ComEd

Looking pragmatically at the question of whether a refund should be ordered, 
even if the Commission were to find that the 

 not order a refund, the Court could 
not have made such a finding.  This is evident because what the proper rates should be 
was not known, so the Court could not say that the ratepayers had been overcharged or 
that they needed to be made whole.   

ComEd

Although a very short decision is tempting, the Commission will address the rest 
of the parties’ arguments in an effort to avoid, or at least limit, another remand. 

 decision implied a refund, that 
decision would need to be stayed pending appeal.  If not, a logistical mess could ensue 
if ComEd started refunding revenue to ratepayers and then the Court determined 
refunds were improper.   

B. Equity 
ComEd raises many arguments in support of its position that it would be 

inequitable to order a refund.  Not one of these is convincing because ComEd focuses 
on ComEd, but the Court in both IVI and Hartigan II

The Commission focused on ratepayers when it did not overrule the ALJ’s Ruling 
on the Motions to Strike and will similarly not be distracted by arguments about the 2010 
Rate Case.  All three of ComEd’s arguments are similar in that they attempt to have the 
Commission consider future information.   

 focused on ratepayers.  It is 
ratepayers that lost the use of their money while paying the illegal rates.  Because 
ratepayers are the harmed party, the Court has said that a refund is the difference 
between what ratepayers paid under the illegal rate and what they would have paid had 
the Commission set the rates properly in the first place.  This is how the refund is 
calculated because this is what is required to make ratepayers whole. 

The stricken testimony regarding ComEd’s return on equity during the period of 
excessive rates is exactly the same argument that the Supreme Court in IVI

The stricken testimony regarding ComEd’s increased costs during the period of 
excessive rates is similar to that of the decreased return on equity.  If ComEd’s costs 
increase after an Order is entered, its return on equity will decrease because the rates 
remain the same.  Increased costs for ComEd have no part in the decision of whether to 
grant a refund because the focus should be on ratepayers.  In 

 bluntly and 
clearly rejected.  It has no part in the decision to grant a refund or in the calculation of a 
refund.   

Hartigan II, ComEd 
sought to offset the amount of the ordered refund by its increased costs.  The court 
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rejected this argument.  ComEd argues that the Hartigan II decision leaves open the 
possibility of considering increases in actual costs. The convoluted procedural history 
associated with Hartigan II

Having lost its arguments regarding these two lines of evidence in its Petition for 
Interlocutory Appeal, ComEd turns to the 2010 Rate Case, Docket 10-0467.  Based on 
rates that became effective in 2011, ComEd argues that the Commission should decide 
whether a prior rate is just and reasonable.  This would be improper.  The rates set in 
the 2010 Rate Case were set prospectively and have no part in deciding the just and 
reasonable rate during the period of excessive rates.  ComEd attempts to argue that the 
decision in 

, multiple remands and multiple rate orders covering the 
same period of time, make it nearly impossible to liken the cost comparisons associated 
with that quagmire to any other situation.  Without direction from the Court, the 
Commission will not build a record for a rejected argument, which improperly moves the 
focus from customers to ComEd’s shareholders.  The Commission is limited in a 
remand to the Court’s mandate and certainly will not expand prior case law in such a 
situation. 

Hartigan II supports its position that the 2010 Rate Order should be relevant 
here.  ComEd ignores, however, that the subsequent rate order discussed in Hartigan II 
was issued in response to a remand.  In other words, the subsequent rate order in 
Hartigan II

Contrary to the convoluted history of 

 (“Rate Order II”) is analogous to the rates that the Commission would have 
set in this remand if the 2010 Rate Case Order had not been entered.  The rates set in 
this Order on Remand will apply to the period of excessive rates (if so ordered by the 
court), but it does not mean that the 2010 Rate Case can be applied retroactively to that 
period.   

Hartigan II, the timeline in IVI is exactly the 
same as here and, although it is an earlier decision, it has not been overturned.  The 
timeline, in both IVI

In an attempt to distinguish this proceeding from 

 and here, is that 1) the Commission entered a rate order 2) it was 
appealed 3) while the appeal was pending, the Commission entered another rate order 
and 4) the Court reversed and remanded the rates in the first order.  In other words, 
rates based on the Court’s remand will never be applied prospectively, they are only 
relevant for the purpose of determining a refund. 

IVI, ComEd compares its 
behavior to that of Illinois Bell.  This, of course, takes the focus off the harm to 
ratepayers, but is also an irrelevant exercise.  As with Staff, the Commission fails to see 
the difference between a utility that recovers costs that should never be recovered from 
ratepayers and that of a utility whose revenue requirement is based on an “inflated rate 
base and an inescapably inaccurate picture of the utility’s finances.”  ComEd

Whether it would be equitable to order a refund is properly the decision of a 
court, not the Commission.  Also, the Commission’s understanding of the relevant case 
law shows that the Commission has never looked at the equitable considerations that 
ComEd is attempting to litigate here, i.e., unclean hands, unjust enrichment, etc.  In 

, 405 Ill. 
App.3d at 407.  

IVI 
and Hartigan II, the Court looked at whether the utility collected a rate that the Court 
found to be illegal or excessive and, based on that, the Court ordered refunds.  If 
something new or different is required by the Court, the Commission will wait for 
direction from the Court.  
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C. Refund calculation  
The Illinois Supreme Court, the IVI

The refunds ordered here should be comprised of the 
difference between the original rates set in the 1971 rate 
order and the rates that would have been charged if they 
had been set in accordance with the views expressed in the 
previous decision for the period between reversal by this 
court and the effective date of the new rate order. 

 decision, stated the following: 

IVI

1. Pro Forma Period 

, 117 Ill.2d at 105.  Accordingly, if a refund were to be ordered, the Commission must 
determine what the proper rates would have been had the Commission’s decision been 
consistent with the Appellate Court’s decision.  This exercise is performed so that in the 
event a court orders a refund, these calculations will be readily available. 

The Appellate Court directed the Commission to revisit the accumulated 
depreciation issue and also to allow ComEd to request recovery of the aggregate cost 
of the third quarter 2008 plant additions.  Satisfying the Appellate Court’s mandate will 
set the proper rates during the period of excessive rates and allow the Commission to 
calculate the amount overcharged to ratepayers. To satisfy this requirement, a review of 
the Commission’s prior decision is necessary.  

The original ALJs’ Proposed Order found that the Company had provided 
sufficient information to support the Company’s third quarter pro forma plant additions.  
The Commission, however, rejected the ALJs’ Proposed Order and found that, based 
on the record, the pro forma period should extend only through the second quarter of 
2008.   

Although Staff and the Company had entered into a Stipulation, it was not agreed 
to by all the parties and, therefore, could not be adopted by the Commission, but rather 
the Commission’s decision had to be based on the record.  When considering the issue 
of pro forma adjustment and the proposed Stipulation, the Commission stated: 

In this instance, of key importance is that neither 
Commission Staff nor the Company are requesting that the 
Commission enter an Order approving the agreement or 
Stipulation that they have reached regarding resolution of 
various issues in this matter. Instead, the Commission, as 
we are lawfully mandated to do, will conduct a BPI analysis 
and base our determinations and ultimate conclusions on the 
applicable law and merits of the record evidence. 

2007 Rate Order at 27.  The Commission immediately proceeded into a detailed factual 
analysis why the first and second quarter 2008 plant additions met the Part 287 
requirements for pro forma additions to rate base.  Although, the Order did not explicitly 
mention the lack of support for the third quarter, the Commission notes that because 
ComEd had reached an agreement with Staff to limit the pro forma additions to the first 
two quarters of 2008, in surrebuttal testimony it did not address Staff witness Griffin’s 
continued opposition in rebuttal testimony to the inclusion of the 3rd quarter plant.  
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Although the Appellate Court stated that the Commission did not consider the 3rd 
quarter plant, that cannot be because the Commission did not adopt the Stipulation - it 
based its decision on the record.  The Commission, therefore, clarifies that the original 
order in this proceeding should have included a specific finding that it did not find 
support for the third quarter plant additions in the record.   

Although, the record in the original proceeding was closed on May 5, 2008, Staff 
and ComEd, in the Stipulation, agreed to update rate base with actual figures through 
June 2008 and, therefore, the actual plant additions for second quarter 2008 were in the 
record when the Commission entered its Order in this proceeding on September 10, 
2008.  The adoption by the Commission of the actual second quarter plant additions 
was not overturned. Because of the Stipulation, the record in this proceeding is unique.  
Notably, the original record contains actual data for second quarter 2008 plant 
additions, but not the accumulated depreciation.  On remand, however, the actual 
accumulated depreciation data has been entered into the record. We agree with Staff 
that it would be nonsensical to use the actual data as adopted by the Commission for 
second quarter, but not use the actual data for accumulated depreciation.  This is 
supported by the decision in ComEd’s Second Order on Remand

2. Period of Excessive Rates 

, a 1993 Commission 
decision on remand that set rates for 1989 and relied on updated actual data from 1989 
in reaching its conclusions.   

The Commission finds that the period of excessive rates begins on Sept 30, 
2010, the day of the Appellate Court’s decision in ComEd

This decision is based entirely on the following language of 

 and ends on May 31, 2011, 
the last effective date of the illegal rates.   

IVI
As such, this court’s decision holding that certain expenses 
and deductions allowed in the rate order were improper was 
final. That portion of the rate order was invalid from the time 
this court entered its judgment. 

: 

* * * 
During the interval between reversal and the time a new rate 
schedule is approved by the Commission and takes effect, 
[the utility] may continue to collect the challenged rates, 
subject to refunds for the portions that were held improper”   

IVI at 103 (emphasis added).  The rates approved by the Commission in the 2010 Rate 
Case took effect on June 1, 2011.  ComEd’s arguments regarding the equity of requiring 
a refund after the Commission entered its Order in the 2010 Rate Case on May 24, 
2011 are contrary to the plain language of the IVI

The parties have effectively guaranteed that any order issued in this proceeding 
will be appealed and, therefore, whatever date is finally determined to be the end of the 
period of excessive rates is not important at this point because the record contains 
information for calculating the refund regardless of the final outcome. 

 decision. 
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3. Amount of Refund 

In the event of a court ordered refund and based on the decisions above, the 
Commission adopts Staff’s calculation which results in a refund amount of $36,701,000. 

D. Mechanics of Refund 
1. Section 9-253 

The plain language of Section 9-253(a) states: 
If the Commission or a court determines that a public utility 
has overcharged its customers and orders that a refund be 
made to customers of the utility, a portion of the refund shall 
be set aside … to pay refunds to customers who were 
overcharged and are no longer customers of the utility. 

220 ILCS 5/9-253.   
ComEd argues that Section 9-253 does not apply to refunds in situations such as 

that at issue here, but rather it only applies to refunds pursuant to Section 9-252.1.  The 
plain language of these two Sections, however, speaks to entirely different situations.  
Section 9-252.1 concerns a situation where a customer of a utility finds a billing error 
and files a complaint at the Commission seeking a refund for the overcharge.  Section 
9-253 speaks of customers of a utility as a group receiving a refund after either the 
Commission or a court has found the utility to have overcharged its customers. There is 
no difficulty in a Section 9-252.1 situation of identifying former customers of the utility 
because the customer with the billing error brings the complaint.  ComEd’s assertion 
that Section 9-253 only applies to Section 9-252.1 situations is incorrect. 

ComEd further argues that it never overcharged customers because it always 
charged the Commission approved rate, but this of course ignores that as of September 
30, 2010, the Court found that the Commission approved rate was incorrect and based 
on the record on remand it is clear that ComEd overcharged its customer $36.7 million.  
It is clear to the Commission that Section 9-253 was adopted to deal with overcharges 
such as those at issue here. 

Having found that Section 9-253 is controlling for purposes of this refund, a 
portion of the refund must be set aside for former customers of ComEd and a portion of 
the funds set aside for refunds to former customers may be used to cover administrative 
costs of the refund.  The Commission adopts the procedure set forth by ComEd witness 
Tenorio in rebuttal testimony on remand, ComEd Ex. 60.0.  Additionally, the 
Commission concludes that current ComEd customers, who were not customers during 
the period of excessive rates, September 30, 2010 through May 31, 2011, should also 
receive a refund credit. 

2. Interest on Refund 
Staff and ComEd have apparently reached agreement on the calculation of 

interest.  The Commission adopts the interest calculation proposed by ComEd which 
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reflects a gradual increase in the balance owed to customers, as shown in ComEd Ex. 
59.1.   

3. Refund Period 
The question here is over what time period should the refund be paid back to 

customers.  Staff’s position is unclear and ComEd raises legitimate concerns regarding 
how it would be implemented.  Accordingly, it is not adopted by Commission.   

ComEd, however, proposes that the refund be credited back to ratepayers over a 
12 month period.  Notably, that would make the refund period longer than the period of 
excessive rates, which was eight months.  The Commission believes that ideally the 
refund period would run September 30 to May 31st.  This would match the time period 
of excessive rates, but also appropriately reflect that space heating customers bore the 
brunt of the overcharge and not allow large summer cooling customers to collect more 
than their share.  Recognizing, however, that this matter will most likely be appealed, 
regardless of the Commission’s decision, the Commission believes that a reasonable 
solution would be for a 8 month refund period starting as soon as reasonably 
practicable after a decision on appeal is issued, subject to the opinion of the court, so 
long as the period only reflects one month of summer usage.  The Commission notes 
that there were no summer cooling months during the period of excessive rates.  
Additionally, the Commission finds that, after the first five monthly billing periods in the 
refund period have elapsed, a recalculation of remaining credit shall be made.  Based 
on this calculation, the refund rates for the last two monthly billing periods (i.e., the 7th 
and 8th monthly billing periods) would be adjusted to provide for a final refund amount 
that as nearly as reasonable matches the amount the Commission orders ComEd to 
refund.  In the event that the actual amount refunded to customers is less than the 
ordered refund amount, the Commission directs ComEd to donate the difference to an 
energy assistance program designated by ComEd.  

E. Rider AMP 
Although the AG attempts to do something with Rider AMP, it is not entirely clear 

what it is seeking.  The Commission, however, will not make any rulings regarding Rider 
AMP which is being appealed separately from this proceeding. 
VIII. Findings and Ordering Paragraphs 

The Commission, having considered the entire record, and being advised in the 
premises, is of the opinion and finds that: 

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;  

(2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; 
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(4) to the extent that the findings of the Final Order of the Commission, 
entered on September 10, 2008, were not reversed on appeal and are not 
modified by the findings made herein, those findings are re-affirmed and 
are incorporated herein by reference; 

(5) the Commission does not have the authority to order a refund in this 
proceeding; 

(6) in the event of a court ordered refund, the appropriate refund amount is 
$36,701,000; 

(7) in the event of a court ordered refund, the refund should be issued 
consistent with Section 9-253 of the Public Utilities Act and consistent with 
the conclusions herein; 

(8) any objections, petitions and motions which remain undisposed of should 
be considered disposed of in a manner consistent with the ultimate 
conclusions contained in this Order. 

IT IS THEREFORE ORDERED that the requests of various parties to order a 
refund in this proceeding is, hereby, denied. 

IT IS FURTHER ORDERED that any objections, petitions and motions which 
remain undisposed of should be considered disposed of in a manner consistent with the 
ultimate conclusions contained in this Order. 

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 By Order of the Commission this 23rd day of February, 2012. 
 
 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
       Chairman 
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