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I. INTRODUCTION & PROCEDURAL HISTORY 

In an application filed August 1, 2011, Atmos Energy Corporation (“Atmos”) and 

Liberty Energy (Midstates) Corp. (“Liberty Energy Midstates”) (collectively “Joint 

Applicants”) asked the Illinois Commerce Commission (“Commission”) for approval of a 

proposed reorganization by which Liberty Energy Midstates will acquire the natural gas 

utility operations of Atmos in Illinois, Iowa, and Missouri (the “Midstates Utilities”).1 The 

Joint Applicants requested other approvals and findings in connection with the proposed 

reorganization, as more fully discussed in this brief.2  

The Joint Applicants filed materials and information required by Section 7-204A 

of the Illinois Public Utilities Act (the “Act”)3 and submitted direct, rebuttal and 

surrebuttal testimony and exhibits.4 Staff witnesses likewise submitted direct and 

rebuttal testimony and exhibits.5 Evidence was entered into the record at hearing and 

thereafter by order of the Administrative Law Judge.6 

EXECUTIVE SUMMARY 

A. The Proposed Reorganization Should Be Approved 

The proposed reorganization is beneficial to Illinois and the Midstates Utilities’ 

customers and is in the public interest. Liberty Energy Midstates’ ultimate parent, 

                                            
1 Application.  
2 Id. at 18-21; see infra Part II.J (discussing other approvals requested). 
3 220 ICLS 5/7-204A. 
4 Application; Joint Applicant Ex. A – J; Joint Applicant Ex. 1.0 – 1.2; Joint Applicant Ex. 2.0 – 
2.1; Joint Applicant Ex. 3.0 – 3.2; Joint Applicant Ex. 4.0; Joint Applicant Ex. 5.0 – 5.6; Joint 
Applicant Ex. 6.0 – 6.5; Joint Applicant Ex. 7.0 – 7.4; Joint Applicant Ex. 8.0; Joint Applicant Ex. 
9.0 – 9.11; Joint Applicant Ex. 10.0 – 10.1. 
5 Staff Ex. 1.0 – 11.0 
6 Tr. at 27:13-19.; Tr. at 32:13-33:15; Tr. at 63:1-9; Tr. at 97:1-5.  
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Algonquin Power & Utilities Corp. (“Algonquin”), is an experienced utility owner that has 

been in the regulated utility business for more than a decade and is safely and reliably 

serving more than 75,000 regulated water and wastewater customers, and nearly 

50,000 additional electric distribution customers in California.7  

A key benefit to the proposed reorganization is that Algonquin’s business model 

emphasizes local presence.8 Algonquin’s model is based on its belief that the most 

effective structure for the provision of safe and reliable utility service to customers, 

regulators, and the community is through locally employed personnel.9 An important 

side benefit to the Algonquin model is additional employment opportunities created in 

Illinois.10 Liberty Energy Midstates has identified the need to hire additional full time 

employees throughout the Midstates Utilities service area, some of which will be based 

in Illinois.11 Also under the Algonquin model, a key strategy will be the re-investment of 

capital to preserve Illinois regulatory assets and to extend the availability of natural gas 

in Illinois.12 

No party disputes that the proposed reorganization, as a whole, is in the public 

interest and in fact Staff recommends that the Commission make all of the required 

findings necessary to approve the reorganization. The only open issues in this docket 

relate to certain specific conditions of one Staff witness in connection with findings 

relating to the proposed Affiliate Services Agreements (“ASAs”) between Liberty Energy 
                                            
7 Joint Applicant Ex.1.0 at 11:234-237. 
8 Id. at 10:215-11:233. 
9 Id. at 11:215-217. 
10 Id. at 11:221-222. 
11 Id. at 11:222-224.  
12 Id. at 13:266-268. 
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Midstates and certain of its affiliated interests, and the associated Cost Allocation 

Manual (“CAM”).  

B. The Proposed Reorganization Protects Against Unjustified Subsidization 

and Allows for Clear and Proper Allocation of Costs 

The Commission can be assured that the proposed reorganization will not result 

in unjustified subsidization, that costs are properly allocated and easily identified, and 

that all proposed affiliate transactions are in the public interest. At the most basic level, 

Algonquin’s corporate structure makes it easier to allocate costs and differentiate 

between utility and nonutility activities. 13 Algonquin separates its regulated businesses 

from its unregulated or nonutility businesses. Algonquin’s regulated utility businesses 

are organized under its wholly owned subsidiary Liberty Utilities (Canada) Corp. 

(“LUC”).14 Algonquin’s nonutility businesses are organized under Algonquin Power Co. 

(“APCo”).15 This structure provides a clear structural separation from regulated and non-

regulated activities. 

In addition, Algonquin’s emphasis on local control enhances the ability of the 

Commission to identify and analyze costs incurred by the utility. A significant proportion 

of the services necessary to operate the Illinois utility will be provided by employees 

who are directly employed in the utility’s operating area. This increases the extent to 

which rates are based on costs incurred primarily at the local level and therefore are 

more readily identifiable with the services provided. This will provide the Commission 

                                            
13 Joint Applicant Ex. 9.10 (organization chart). 
14 Joint Applicant Ex. 1.0 at 4:70-72. 
15 See Joint Applicant ex. 9.10 at § 1 (organization chart). 
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and its Staff with a transparent structure for assessing the appropriateness and 

prudence of particular costs.16   

C. The Proposed ASAs and CAM Are Reasonable and Should Be Approved 

Even before examining the ASAs and CAM, utility customers are protected by 

the structural separation and transparency afforded by Algonquin’s corporate structure 

and operating model. In this context of overall separation, the ASAs and CAM are the 

mechanism for ensuring that all transactions between the utility and affiliated interests 

are fair and transparent. No party has disputed that the ASAs and CAM are necessary, 

and no party has disagreed with the cost allocations that are provided for in the ASAs 

and CAM, or their basic requirement that services be provided to the utility at cost.17 

In addition to requiring that costs be allocated fairly, the ASAs and CAM include 

safeguards that ensure that the Commission will be able to closely monitor and identify 

the services received, and amounts paid by Liberty Energy Midstates to the affiliated 

service providers. While initially proposing an ASA that was substantially similar to that 

currently in place for Atmos, during the course of this proceeding Liberty Energy 

Midstates completely rewrote the ASAs and CAM in response to Staff’s concerns.18 The 

safeguards added by Liberty Energy Midstates go beyond requirements in the Public 

Utilities Act and in the Commission’s rules.19 These safeguards include requirements, 

                                            
16 Joint Applicant Ex. 1.0 at 12:250-252. 
17 See Joint Applicant Ex. 9.6 at § 2.1 (requiring actual costs); See Joint Applicant Ex. 9.7 at § 
2.1 (requiring actual costs); See Joint Applicant Ex. 9.8 at § 2.1 (requiring actual costs); See 
Joint Applicant Ex. 9.9 at § 2.1 (requiring actual costs). 
18 Joint Applicant Ex. 9.0 at 12:302-13:313; compare Joint Applicant Ex. F and I with Joint 
Applicant Ex. 9.6 – 9.10. 
19 See infra Parts III.A.3-6 (describing acceptance of detailed cost template annual internal 
audit, triennial cost study and billing report safeguards). 
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under each of the ASAs of an annual internal audit,20 a detailed triennial cost study,21 

annual billing reports to the Commission,22 and adoption of a detailed cost template with 

required updates.23 In addition, the providing company is required to charge all 

recipients, regardless of whether they are a party to the ASA, according to the CAM, 

thereby ensuring that costs are allocated among recipient companies in the same 

manner.24  

D. The ASAs and CAM Contain Abundant Protections For Utility Customers 

and Do Not Require Objectionable Changes Proposed By Staff Witness Pearce 

Liberty Energy Midstates took into account all of the concerns expressed by Staff 

in revising the ASAs and CAM. While some specific recommendations were not 

adopted the concerns expressed by those recommendations have been addressed. 

Liberty Energy Midstates was unable to reflect a narrow set of the recommendations 

made by Staff witness Ms. Bonita A. Pearce, an Accountant in the Accounting 

Department of the Commission’s Financial Analysis Division.25 Specifically the Joint 

Applicants disagree with Ms. Pearce’s recommendations that:  

• Liberty Energy Midstates require its affiliates, LUC and APCo, to enter into 
an ASA between each other that is subject to Commission approval.26  
 

                                            
20 See infra Parts III.A.4 (describing acceptance of annual internal audit safeguard). 
21 See infra Parts III.A.5 (describing acceptance of triennial cost study safeguard). 
22 See infra Parts III.A.6 (describing acceptance of annual billing report safeguard). 
23 See infra Parts III.A.3 (describing acceptance of detailed cost template safeguard). 
24 Joint Applicant Ex. 9.0 13:316-320. 
25 Joint Applicant Ex. 9.0 at 12:295-301. 
26 See infra Parts III.A.2 (Discussing disagreement that the Commission regulates affiliate 
agreements that do not involve an Illinois public utility). 
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• Liberty Energy Midstates modify the ASAs to require Liberty Energy 
Midstates to include as parties a list of additional receiving companies to 
the ASAs.27 

 
• That Liberty Energy Midstates be required to modify the CAM attached to 

the ASAs to remove Section V. 28 
 

• That Liberty Energy Midstates be required to submit a petition under 
Section 7-101 to evaluate the effectiveness of the ASAs.29 

 
 

These four items are what the Joint Applicants believe to be the four open issues 

in this docket. As described in further detail below,30 these recommendations are 

inconsistent with the Act, have no record support, and are not necessary to allow the 

Commission to approve the transaction or the ASAs and CAM that have been proposed 

by Liberty Energy Midstates.  

1. No LUC-APCo ASA. The Commission should not order two non-utilities, 

LUC and APCo, to enter into an ASA. Liberty Energy Midstates has not requested 

approval of such an agreement, and the Commission has previously decided that its 

jurisdiction over affiliated interests only extends to their dealings with an Illinois public 

utility. In addition, there is no evidence in the record that explains why such an ASA is 

required or even proposed. 

2. No Additional Receiving Parties. The Commission should not require 

additional, non-Illinois entities to become parties to each ASA as receiving companies. 

                                            
27 See infra Parts III.A .2(discussing requirement to list additional receiving companies). 
28 See infra Parts III.A.2 (discussing why removal of Section V is not required). 
29 See infra Part III.B.3 (discussion of 7-101 petition requirement). 
30 See infra Parts III.A-D (discussion of contested issues under 7-204(b)(2), (3), and (5), and 7-
101). 
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Liberty Energy Midstates has not requested approval of these transactions because 

approval is not required for transactions between entities, neither of which is an Illinois 

public utility. There is no evidence in the record that explains why the Commission 

would even want to approve these transactions. Liberty Energy Midstates has agreed to 

inform the Commission, on a yearly basis, of the non-Illinois entities that receive 

services similar to those provided to Liberty Energy Midstates under the Commission 

approved ASAs, addressing any concerns regarding access to information. Making a 

request that these entities actually become parties a useless point. 

3. Retain CAM Section V for Non-Illinois Transactions. The Commission 

should not require Liberty Energy Midstates to remove Section V from the CAM. Liberty 

Energy Midstates has stated that it will not receive any services under this Section, and 

has already proposed a condition that would make this section inapplicable in Illinois. 

However, the provision cannot be removed from the CAM because the same CAM 

applies in other jurisdictions, some of which do have transactions that are covered by 

this provision. In addition, there is no evidence in the record indicating a reason to 

remove the provision. 

4. No Subsequent Petition. The Commission should not require Liberty 

Energy Midstates to submit another petition under Section 7-101 to evaluate the 

effectiveness of the ASAs and CAM being approved in this docket. The many 

safeguards in the ASAs provide the Commission with the necessary information to 

evaluate the effectiveness of the ASAs on an ongoing basis. Even Staff witness Pearce 

acknowledged that the Commission’s oversight powers give it ample ability to modify or 
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revoke an ineffective ASA should the need arise.31 Section 7-101 does not contemplate 

multiple approvals of the same agreement on a prospective basis, nor does it contain 

standards for a post-agreement review of transactions that have already been 

approved. And, as with each other open issue, Staff witness Pearce presented no 

evidence describing why this condition should be imposed or what potential harm could 

occur it if were rejected.  

The Joint Applicants respectfully request that the Commission approve the 

proposed reorganization and order the other relief requested by the Joint Applicants 

without adopting the remaining contested recommendations of Ms. Pearce regarding 

the ASAs. 

II. RESOLVED ISSUES 

In this section of their brief, the Joint Applicants briefly summarize the 

proceedings as they relate to the issues that have been resolved in this docket. 

A. Sections 7-203 

The Joint Applicants have requested to transfer all of its Illinois certificates of 

public convenience and necessity to Liberty Energy Midstates.32 Commission approval 

of this transfer is required pursuant to Section 7-203.33 Mark A. Martin, Vice President – 

Rates and Regulatory Affairs of Atmos for the Kentucky/Mid-States Division, testified 

that all of the certificates of public convenience and necessity granted to Atmos were 

                                            
31 Tr. 89:17-19. 
32 Application at 18. 
33 See 220 ILCS 5/7-203 (requiring Commission approval of any agreement to transfer the right 
to own, operate, manage, or control a public utility). 
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issued in Docket 96-0437.34 In Docket No. 96-0437, the Commission issued a blanket 

grant of the certificates held by United Cities Gas Company to Atmos, in connection with 

the merger of Atmos and United Cities. Upon request by Staff, the Joint Applicants have 

also submitted a list of all of the certificates that were issued to United Cities and its 

predecessors.35 

The evidence in the record supports Commission approval pursuant to Section 7-

203 of the transfer of all of Atmos’ Illinois certificates of public convenience and 

necessity to Liberty Energy Midstates upon closing of the proposed reorganization. 

B. Section 7-204(b)(1) 

Section 7-204(b)(1) requires the Commission to find that “the proposed 

reorganization will not diminish the utility’s ability to provide adequate, reliable, efficient, 

safe and least-cost public utility service.”36 The evidence in the record supports a finding 

that the Joint Applicants have satisfied the requirements of Section 7-204(b)(1).  

David Pasieka, President of LUC and Interim President of Liberty Energy 

Midstates, testified that Liberty Energy Midstates possesses the managerial, technical 

and financial capabilities to provide adequate, reliable, efficient, safe and least-cost 

public utility service.37 Mr. Pasieka described the detailed due diligence conducted by 

LUC.38 In addition, the Joint Applicants held numerous meetings and conducted 

                                            
34 Joint Applicant Ex. 8.0 at 3:34-35. 
35 Joint Applicant Ex. 10.1. 
36 220 ILCS 7-204(b)(1). 
37 Joint Applicant Ex. 3.0 at 5:104-6:122. 
38Joint Applicant Ex. 5.0 at 8:173-175. 
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detailed reviews of documentation, procedures, and records that were relevant to the 

operation.39 

The Joint Applicants submitted detailed projected operations and maintenance 

expenses.40 The Joint Applicants also initiated a transition planning process to 

determine the tasks, activities, and resources needed for Liberty Energy Midstates to 

take ownership of the Midstates Utilities in a manner that will be seamless to customers, 

regulators and other stakeholders.41 This process is being managed through a 

dedicated Project Management Office which reports to a Steering Committee made up 

of senior executives from both of the Joint Applicants.42 

In addition, Liberty Energy Midstates will continue to use the same operational 

personnel and assets that Atmos currently uses to provide service to Illinois.43 Certain 

shared services currently provided by Atmos from outside the service territory are the 

only areas that require replication, and the Joint Applicants have focused their efforts on 

these areas.44 During the transition period, any service that Liberty Energy Midstates is 

not able to provide at closing will be provided by Atmos pursuant to a Continuing 

Services Agreement.45 After the transition period, Liberty Energy Midstates will provide 

these services itself or acquire them from a different vendor.46 The Joint Applicants 

                                            
39 Id. at 8:176-181.  
40 Joint Applicant Ex. 5.3. 
41 Joint Applicant Ex. 5.0 at 8:182-9:195. 
42 Id. at 9:196-198. 
43 Id. at 7:141-143.  
44 Id. at 16:355-360. 
45 Id. at 16:360-362. 
46 Id. at 14:298-301. 
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presented draft service schedules to the Continuing Services Agreement in Joint 

Applicant Exhibit 5.3.47 

 Mr. Pasieka also described the gas procurement team that Liberty Energy 

Midstates has in place.48 This team has an average of twenty years of experience in key 

local distribution functional areas, including gas control, resource planning/forecasting, 

commodity procurement and trading, scheduling, invoice reconciliation/accounting, and 

overall portfolio management.49 Joint Applicant witness Pasieka also testified that the 

gas procurement team will shadow Atmos’ gas procurement personnel during the 

transition period to learn the particularities of the Midstates Utilities’ system.50 

Staff witness Seagle testified that the Joint Applicants presented sufficient 

supplemental information to alleviate his concerns regarding Liberty Energy Midstates’ 

ability to meet the requirements of Section 7-204(b)(1).51 Mr. Seagle testified that 

subject to certain conditions, which the Joint Applicants and Staff have agreed to in the 

stipulation, specifically, the Commission’s imposing the conditions recommended by Mr. 

Bridal on the topic of operation and maintenance budgets and capital expenditure 

budgets, he recommends that the Commission find that the reorganization will not 

diminish Liberty Energy Midstates’ ability to provide adequate, reliable, safe, and least-

cost service.52 

                                            
47 Joint Applicant Ex. 5.3. 
48 Joint Applicant Ex. 5.0 at 11:234:-251. 
49 Id. at 11:234-237. 
50 Id. at 12:252-256. 
51 Staff Ex. 7.0 at 20:393:399. 
52 Id. at 20:400-21:407. 
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The Joint Applicants’ have accepted the conditions proposed by Mr. Bridal, with 

minor modifications that have been agreed to by both Staff and the Joint Applicants in 

the Stipulation.53 Based on the evidence of record and in light of the Joint Applicants’ 

acceptance of the conditions proposed by Staff, the Commission should find that the 

requirements of Section 7-204(b)(1) have been satisfied. 

C. Section 7-204(b)(2) 

Section 7-204(b)(2) requires the Commission to find that “the proposed 

reorganization will not result in the unjustified subsidization of non-utility activities by the 

utility or its customers.”54 Because Algonquin separates its regulated utilities from its 

non-regulated businesses, Algonquin’s corporate structure aids in preventing unjustified 

subsidization by making it easier to allocate costs and differentiate between utility and 

nonutility activities.55 Algonquin’s regulated utilities businesses are organized under its 

wholly owned subsidiary LUC.56 Algonquin’s non-regulated businesses are organized 

under APCo.57 This structure helps to provide a clear separation from regulated and 

non-regulated activities.  

As required by Section 7-101, Liberty Energy Midstates has proposed ASAs 

wherein Liberty Energy Midstates is seeking Commission approval for all of the covered 

                                            
53 See infra at Part II.H (discussing accepted conditions of Mr. Bridal). 
54 220 ILCS 5/7-204(b)(2). 
55 See Joint Applicant Exhibit 9.10 at § 1 (showing an organization chart of the separation). 
56 Joint Applicant Ex. 1.0 at 4:70-72. 
57 See Joint Applicant Exhibit 9.10 at § 1 (showing an organization chart of the separation). 
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affiliate transactions that it plans to conduct.58 Under these ASAs, affiliated interests 

may only provide services to Liberty Energy Midstates at the actual cost incurred by the 

affiliate interest.59 Where services are provided to multiple entities, the ASAs and CAM 

set forth clear allocation procedures. As set forth in the CAM, the founding principal of 

the Cost Allocation Manual is to “a) directly charge as much as possible to the entity 

that procures any specific service, and b) to ensure that inappropriate subsidization of 

unregulated activities by regulated activities and vice versa does not occur.”60 By 

utilizing direct costs whenever feasible, Liberty Energy Midstates’ proposed allocation 

methodology enables regulators to readily determine the costs attributable to affiliate 

level services and whether those costs are appropriate.61 No party has disputed that 

this is a fair and reasonable way to allocate costs. Nor has any party raised an issue 

that the services provided under the proposed ASAs are unnecessary or should not be 

provided by an affiliate.  

However, certain requested changes to the ASA and CAM proposed by Ms. 

Pearce were not accepted by the Joint Applicants. These proposed changes are 

contested issues that are discussed in detail later in the contested issues sections of 

this brief.62 

                                            
58 Joint Applicant Ex. 9.0 at 14:333-336; See Joint Applicant Ex. 9.6 – 9.9. We use the term 
“covered” affiliate transactions to take into account the fact that approval is not required for 
certain transactions between a public utility and its affiliates. 
59 Joint Applicant Ex. 9.6 at § 2.1; Joint Applicant Ex. 9.7 at § 2.1; Joint Applicant Ex. 9.86 at § 
2.1; Joint Applicant Ex. 9.9 at § 2.1. 
60 Joint Applicant Ex. 9.10 at § I, Para 2.  
61 Joint Applicant Ex. 2.0 at 21:438-442. 
62 See infra at Section III.A (discussing contested issues under Section 7-204(b)(2)). 
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D. Section 7-204(b)(3) 

Section 7-204(b)(3) requires the Commission to find that “costs and facilities are 

fairly and reasonably allocated between the utility and non-utility activities in such a 

manner that the Commission may identify those costs and facilities which are properly 

included by the utility for ratemaking purposes.”63 As previously noted,64 Algonquin’s 

corporate structure separates its regulated utilities and non-regulated businesses under 

separate subsidiaries, providing clear separation at the corporate level.65 The emphasis 

on local presence that Liberty Energy Midstates is proposing results in improved 

regulatory transparency.66 Local emphasis increases the extent to which rates are 

based on costs incurred primarily at the local level and therefore these costs are more 

readily identifiable with the services provided.67  

Even with a local emphasis, certain services can be provided at the lowest cost 

as shared services from affiliates.68 Liberty Energy Midstates has proposed ASAs to 

cover these shared services from affiliates.69 As discussed, certain changes to the 

ASAs recommended by Ms. Pearce were not accepted by the Joint Applicants.70 These 

                                            
63 220 ILCS 5/7-204(b)(3). 
64 See infra at Section II.C (describing protections against unjustified subsidization). 
65 See Joint Applicant Ex. 9.10 at § I (Organizational chart). 
66 Joint Applicant Ex. 1.0 at 12:246-252. 
67 Joint Applicant Ex. 1.0 at 13:-270-272. 
68 Joint Applicant Ex. 9.10 at § II.  
69 Joint Applicant Ex. 9.6 – 9.10 with Staff Ex. 10.0 Att. A - F.  
70 Id. 
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rejected changes are contested issues and are discussed in detail in the contested 

issues sections of this brief.71 

E. Section 7-204(b)(4) 

Section 7-204(b)(4) requires the Commission to find that “the proposed 

reorganization will not significantly impair the utility’s ability to raise necessary capital on 

reasonable terms or to maintain a reasonable capital structure.”72 The evidence 

demonstrates that the proposed reorganization will not significantly impair Liberty 

Energy Midstates ability to raise capital on reasonable terms or to maintain a 

reasonable capital structure. 

Peter Eichler, Director of Regulatory Strategy for LUC, testified that Liberty 

Energy Midstates plans to use a reasonable and prudent capital structure with a 45/55 

debt/equity ratio.73 The Joint Applicants further testified that Liberty Energy Midstates 

will be able to access the capital markets on its own or through its corporate structure.74 

Mr. Eichler noted that Liberty Energy Midstates’ parent Algonquin, as a publicly listed 

corporation, is readily able to access the capital market on reasonable terms.75 

Staff witness Freetly testified that Algonquin is a publicly traded Canadian 

corporation with a reasonably strong capital structure.76 Additionally, the purchase price 

                                            
71 See infra at Part III.A.2 (discussing contested changes to the ASAs and CAM); Part III.B.2. 
72 220 ILCS 5/7-204(b)(4). 
73 Joint Applicant Ex. 2.0 at 9:183-184. 
74 Id. at 9:185-186. 
75 Id. at 9:188. 
76 Staff Ex. 2.0 at 4:74-76. 



 

16 
 

of the Midstates Utilities is only about 12% of Algonquin’s $1 billion in total assets.77 

Lastly, Ms. Freetly noted Algonquin was able to issue $85 million in equity last 

October.78 Based on these facts, Staff witness Freetly concluded that Algonquin has 

sufficient access to the equity markets to raise capital on behalf of Liberty Energy 

Midstates.79 

Liberty Energy Midstates’ long term debt will be issued by Liberty Utilities Co. 

through a private placement of unsecured notes, which will be passed through to Liberty 

Energy Midstates in the form of an intercompany loan.80 Liberty Energy Midstates 

submitted a five-year forecast for Liberty Utilities Co. covering the period from 2011 

through 2015, and including forecasted balance sheets, income statements, and 

statements of cash flows.81 The Joint Applicants testified that the forecast shows strong 

credit metrics and express confidence in the ability of Liberty Utilities Co. to access the 

debt markets and raise debt on reasonable terms.82 Ian E. Robertson, Chief Executive 

Officer of Algonquin, testified that recent private placement debt financing commitments 

finalized by Algonquin are competitive with terms of recent issuances of debt by Atmos, 

and present a reliable indicator of Liberty Energy Midstates’ corporate family’s ability to 

issue debt on competitive terms.83  

                                            
77 Id. at 5:77-78. 
78 Id. at 5:78-79. 
79 Id. at 5:79-81 
80 Id. at 4:68-71. 
81 Joint Applicant Ex. 6.1. 
82 Joint Applicant Ex. 6.0 at 4:44-48. 
83 Id. at 4-5:53-71. 



 

17 
 

Staff witness Freetly testified that the Liberty Utilities Co. five-year forecast on its 

face indicates adequate financial strength, but did not include a sufficiently detailed 

description of forecast assumptions.84 Ms. Freetly also noted that Liberty Utilities Co. is 

a new company that has no historical financial statements, and that the reasonableness 

of the forecast could not be assessed.85 Ms. Freetly recommended that the Commission 

make the findings required by Section 7-204(b)(4) subject to certain conditions.86  

The Joint Applicants and Staff through a Stipulation have agreed to the 

conditions with certain modifications.87 Under the Stipulated conditions, Liberty Energy 

Midstates shall file prior to the closing of the proposed reorganization (1) a letter from a 

credit rating agency confirming that the proposed long-term debt is rated at BBB-/Baa3 

or higher and (2) a certification from Liberty Utilities’ CEO or CFO that it received no oral 

or written statements from any credit rating agencies that the proposed debt issuance 

will be rated lower.88 

Staff witness Freetly also proposed that the Commission condition its finding by 

requiring a revolving credit facility with a principal amount of at least $60 million.89 Mr. 

Eichler testified that Liberty Utilities Co. entered into an agreement for an $80 million 

senior unsecured revolving credit facility.90 The revolving credit agreement was 

submitted as Joint Applicant Exhibit 9.3. Ms. Freetly’s proposed condition has been 

                                            
84 Staff Ex. 8.0 at 1-2:17-21.  
85 Id. at 2:21-23. 
86 Id.at 2-4:31-61. 
87 See Stipulation (agreeing to certain conditions). 
88 Stipulation Att. A at  § III.a. 
89 Id. at 3:58-59. 
90 Joint Applicant Ex. 9.0 at 6:156-160. 
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satisfied by the filing of the revolving credit agreement. Liberty Energy Midstates will 

seek Commission approval of this revolving credit agreement and intercompany loan 

document in a separate docket. 

Based on the evidence in the record and in light of the Joint Applicants’ 

acceptance of the conditions proposed by Staff, the Commission should find that the 

proposed reorganization satisfies the criteria of subsection 7-204(b)(4) of the Act. 

F. Section 7-204(b)(5) 

Section 7-204(b)(5) requires the Commission to find that “the utility will remain 

subject to all applicable laws, regulations, rules, decisions, and policies governing the 

regulation of Illinois public utilities.”91 The Joint Applicants testified that Liberty Energy 

Midstates will remain subject to all applicable laws, regulations, rules, decisions and 

policies governing Illinois Public Utilities.92 No party has disputed that, and even Ms. 

Pearce indicated that she had not identified any such laws that would be inapplicable to 

Liberty Energy Midstates, and that she had no reason to believe that it would not be 

subject to all of those laws.93 Accordingly, the Joint Applicants have fully satisfied the 

requirements of Section 7-204(b)(5). 

Two Staff witnesses provided recommendations regarding Section 7-204(b)(5), 

Ms. Pearce and Staff witness Darrin Burk, Manager of the Pipeline Safety Program, 

                                            
91 220 ILCS 7-204(b)(5). 
92 Joint Applicant Ex. 2.0 at 8:171-177. 
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Energy Division. The Joint Applicants and Staff witness Burk agreed94 by stipulation 

that: 

Liberty Energy Midstates, following approval of the reorganization, 
shall address all issues identified during the plan and procedure 
review and subsequently conveyed via the NOA letter by the 
Pipeline Safety Program.  Revised plans and procedures shall be 
provided to the PSP by the response date identified in the NOA 
letter and address all issues identified by that letter.95 

 

Liberty Energy Midstates’ agreement to this condition resolved Mr. Burk’s 

concerns with respect to Section 7-204(b)(5). Some of the objectionable changes 

proposed by Ms. Pearce to the ASAs and CAM were based on her interpretation of 

Section 7-204(b)(5). The Joint Applicants disagree with these changes and with her 

interpretation of Section 7-204(b)(5) and therefore these issues are discussed in 

Section III.C of this brief.96 

G. Section 7-204(b)(6) 

Section 7-204(b)(6) requires the Commission to find that “the proposed 

reorganization is not likely to have a significant adverse effect on competition in those 

markets over which the Commission has jurisdiction.”97  

The Joint Applicants stated that the proposed reorganization is not likely to have 

a significant adverse effect on competition in the markets over which the Commission 

                                            
94 Mr. Burk’s proposed condition arguably relates to compliance with law rather than its 
applicability to the utility, which would be a misinterpretation of Section 7-204(b)(5) as discussed 
in Section III.C. However, the proposed condition is acceptable, in any event, to the Joint 
Applicants and therefore no purpose would be served by objecting to the basis put forth for its 
adoption by Mr. Burk. 
95 Stipulation Att. A at § IV.a. 
96 See infra at Part III.C (discussing Commission standard under 7-204(b)(5)). 
97 220 ILCS 7-204(b)(6). 
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has jurisdiction.98 Staff witness Rearden testified that the relevant market is the retail 

transportation market.99 Mr. Rearden noted that Atmos has no transportation tariffs.100 

Therefore, Staff witness Rearden determined that the reorganization cannot have an 

adverse effect on competition in market over which the Commission has jurisdiction.101 

The evidence in the record fully supports a finding that the requirements of 

Section 7-204(b)(6) has been satisfied. 

H. Section 7-204(b)(7)   

Section 7-204(b)(7) requires that “the proposed reorganization is not likely to 

result in any adverse rate impacts on retail customers.”102 The record demonstrated that 

the Joint Applicants satisfied the requirement of Section 7-204(b)(7). 

Liberty Energy Midstates submitted a preliminary budget for Illinois that showed a 

net impact of an overall increase of $71,000, which will not have a material impact on 

rates.103 Liberty Energy Midstates has also examined Atmos’ existing capital 

expenditure budget in detail and plans to adopt that budget as of the closing of the 

reorganization.104  

Staff witness Bridal concluded that the information presented by the Joint 

Applicants supports a finding that proposed reorganization will not result in an adverse 

                                            
98 Application at 15. 
99 Staff Ex. 5.0 at 2:39. 
100 Id. at 3:45. 
101 Id. at 3:45-46. 
102 220 ILCS 5/7-204(b)(7). 
103 Joint Applicant Ex. 5.0 at 21-22:466-479; Joint Applicant Exhibit 5.4. 
104 Joint Applicant Ex. 5.0 at 14:308-310. 
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rate impact.105 However, Mr. Bridal expressed concerns that Liberty Energy Midstates’ 

budgets may vary significantly because of its inexperience in operating a gas 

distribution utility, which could adversely impact rates.106 To alleviate this concern, Mr. 

Bridal proposed certain conditions that have been accepted by the Joint Applicants, with 

certain modifications, through the Stipulation.107 These conditions provide that: 

 
Liberty Energy Midstates shall submit a report to the Commission on e-
Docket with a copy to the Manager of the Commission’s Accounting 
Department by March 31, 2013 that provides the following: 

 
1. A comparison of Liberty Energy Midstates’ 2012 projected budget 

for the Illinois utility operations (attached as JA Ex. 5.3 and ICC 
Staff Ex. 9.0 Attachment A) to the actual costs incurred by Liberty 
Energy Midstates in operating the Illinois utility during 2012, with an 
explanation for each cost variation +/-15%; and 

 
2. A comparison of the 2013 projected budget for the Illinois utility 

operations compared to the actual 2012 costs incurred by Liberty 
Energy Midstates in operating the Illinois utility during 2012, with an 
explanation for each cost variation +/- 15%; and 
 

3. A conclusion as to whether the acquisition of the utility operations 
of Atmos in Illinois by Liberty Energy Midstates resulted in an 
adverse rate impact.  (Section 7-204(b)(7))108 

 
The Stipulation also contains a requirement that the President of Liberty Energy 

Midstates report the three items listed above during the annual appearance before the 

Commission described in Section II.J.1 of this brief.109 

                                            
105 Staff Ex. 9.0 at 2-3:44-46. 
106 Staff Ex. 9.0 at 3:51-54. 
107 Stipulation Att. A at § 2. 
108 Stipulation Att. A at § 2.a. 
109 See infra at Part II.j.1 (describing Mr.Seagle’s annual appearance recommendation). 
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Staff witness Freetly also provided testimony on Section 7-204(b)(7). Ms. 

Freetly’s recommendations are separate from and in addition to the recommendations 

set forth by Mr. Bridal.110 Staff witness Freetly proposed that in order to avoid adverse 

rate impacts, a cap should be placed on Liberty Energy Midstates’ common equity ratio 

for rate purposes.111 The Joint Applicants agreed to a clarified version of Ms. Freetly’s 

condition in the Stipulation.112 The Stipulated condition provides that:  

 
For the next rate proceeding for Liberty Energy Midstates, the cost of 
capital will be set using no higher than the lower of (1) the cost of capital 
that Liberty Energy Midstates would have had if (a) its debt to equity ratio 
was the same as Atmos’ equity ratio as of September 30, 2011, and (2) 
the cost of capital based on the actual capital structure of Liberty Energy 
Midstates.113 
 

Based on the evidence of record, and the acceptance by the Joint Applicants’ of 

Staff’s conditions as described above, the Commission should find that the proposed 

reorganization satisfies the criterion of Section 7-204(b)(7) of the Act. 

I. Section 7-204(c) 

Section 7-204(c) precludes reorganization approval without ruling on, first “the 

allocation of any savings resulting from the proposed reorganization” and, second, 

whether the applicants should be allowed “to recover any costs incurred in 

accomplishing the proposed reorganization and, if so, the amount of costs eligible for 

recovery and how the costs will be allocated.”114 

                                            
110 Staff Ex. 8.0 at 5:92-95. 
111 Staff Ex. 8.0 at 5:86-89. 
112 Stipulation Att. A at § 3.a. 
113 Id. 
114 220 ILCS 5/7-204(c). 
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Staff and the Joint Applicants agreed in the Stipulation that the Commission 

make the following rulings: 

 
1. All savings resulting from the proposed reorganization shall be flowed 

through to the costs associated with the regulated intrastate 
operations for consideration in setting rates by the Commission 
(Section 7-204(c)(i));115 and 

2. Any costs incurred in accomplishing the proposed reorganization, 
including severance costs for any employees removed as part of the 
reorganization, in this or any future proceeding shall not be 
recoverable through Illinois jurisdictional regulated rates. (Section 7-
204(c)(ii)).116 

Staff witness Bridal testified that the Commission should be careful to distinguish 

between costs incurred in accomplishing the proposed reorganization, and costs 

attributed or related to the reorganization.117 Costs incurred in accomplishing the 

reorganization include transaction costs such as those found in Staff Ex. 3.0, 

Attachment A, including legal, due diligence, and financing fees. Staff witness Bridal’s 

definition of “costs incurred in accomplishing the proposed reorganization” also includes 

severance costs for any employees removed as part of the reorganization.118 The Joint 

Applicants intend to offer employment to all existing employees and therefore do not 

anticipate incurring any severance costs to accomplish the reorganization.119 However, 

if severance costs are incurred in accomplishing the proposed reorganization, Mr. Bridal 

                                            
115 Stipulation Att. A at § II.c. 
116 Stipulation Att. A at § II.d. 
117 Staff Ex. At 11:257-263.  
118 Staff Ex. 3.0 at 11:265-266; Staff Ex. 9.0 at 5:99-101. 
119 Joint Applicant Ex. 3.0 at 6:115-117. 



 

24 
 

recommends that such costs be excluded from recovery in this or any future 

proceeding.120 

Staff witness Bridal described costs attributed or related to the reorganization as 

additional costs not of the type identified in Staff Ex. 3.0, Attachment A.121 One example 

of a cost that could possibly be attributed or related to the reorganization are Liberty 

Energy Midstates’ costs of obtaining continuing services from Atmos or investments to 

replace Atmos’ current infrastructure.122 Staff witness Bridal clarified that his 

recommendation carries no presumption of recoverability attributed or related to the 

reorganization.123 Mr. Bridal recommended that recovery of such costs should be 

determined in a future rate proceeding.124 

The Joint Applicants did not object to the recommendation of Staff witness Bridal 

that severance costs be excluded, and agreed with Mr. Bridal that the recoverability of 

costs attributed or related to the reorganization should be determined by the 

Commission in a future rate case.125 The evidence of the record fully supports a finding 

that the two stipulated recommended rulings should be adopted. 

                                            
120 Staff Ex. 3.0 at 11:251-253. 
121 Id. at 12:268-270. 
122 Id. at 12:270-275. 
123 Staff Ex. 9.0 at 5:104-105. 
124 Id. at 5:105-107; Staff Ex. 3.0 at 12:276-282. 
125 Joint Applicant Ex. 5.0 at 3. 
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J. Other 

1. Conditions proposed by Staff witness Seagle 

Staff witness Seagle recommended that the Commission (i) require Liberty to file 

a semi-annual compliance report until certain conditions adopted in this proceeding 

were satisfied (or Liberty Energy Midstates received permission to cease filing), 126 and 

(ii) require the CEO of Liberty Energy Midstates to appear before the Commission to 

report on its progress and compliance. 127 

The Joint Applicants generally agreed with Mr. Seagle’s conditions but 

recommended minor modifications.128 The modifications included clarifications 

regarding the length of time reporting would be required.129 The Joint Applicants 

additionally clarified that Liberty Energy Midstates’ President would appear before the 

Commission, and that the annual appearance requirement would expire when Liberty 

Energy Midstates no longer has to file a semi-annual report.130  

Staff and the Joint Applicants have agreed to modified conditions reflecting 

Liberty Energy Midstates’ suggested changes in Section I of the Stipulation.  

2. Section 6-103 

Section 6-103 of the Act provides that “[i]n any reorganization of a public utility, 

resulting from a forced sale, or in any other manner, the amount of capitalization…shall 

be such as is authorized by the Commission which in making its determination, shall not 
                                            
126 Staff Ex. 7.0 at 3:48-54. 
127 Id. at 3:55-57. 
128 Joint Applicant Ex. 9.0 at 3-4:77-86. 
129 Id. at 3:77-79. Staff and the Joint Applicants agreed to require reports for two years following 
closing of the transaction as set forth in the stipulation. 
130 Id. at 4:81-84. 
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exceed the fair value of the property involved.”131 The evidence demonstrates that the 

proposed reorganization satisfies the requirements of Section 6-103. 

Liberty Energy Midstates will record the assets it purchases from Atmos at their 

then-current book value.132 The acquisition premium will be paid for by and recorded on 

the books of Liberty Utilities Co.133  

Upon review of these facts, Ms. Freetly testified that the proposed reorganization 

satisfies Section 6-103 of the Act.134 Ms. Freetly recommended that Liberty Energy 

Midstates file a compliance report with a copy to the Manager of the Commission’s 

Finance Department following the proposed reorganization that describes Liberty 

Energy Midstates’ post-acquisition capital structure and identifies capital structure 

adjustments that result from the proposed reorganization.135 Ms. Freetly also 

recommended that in the event that the compliance report shows that the capitalization 

exceeds book value, Liberty Energy Midstates shall file a petition seeking Commission 

approval of the fair value study and the resulting capital structure for Liberty Energy 

Midstates pursuant to Section 6-103 of the Act.136 

The Joint Applicants accepted Ms. Freetly’s proposed compliance report and 

petition in the event the capitalization exceeds book value through the Stipulation.137 

Based on the evidence of record, and the Joint Applicants’ acceptance of Staff’s 

                                            
131 220 ILCS 5/6-103. 
132 Joint Applicant Ex. 5.0 at 6:126-127. 
133 Id. at 6:128-130. 
134 Staff Ex. 8.0 at 6:98-102. 
135 Staff Ex. 8.0 at 6:105-110. 
136 Id. at 6:110-114. 
137Stipulation Att. A at § III.c-d. 
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compliance report condition, the Commission should find that the proposed 

reorganization satisfies the requirements of Section 6-103 of the Act. 

3. Part 505 

The evidence in the record supports a finding that the proposed accounting of the 

transaction is in compliance with Part 505.138 Part 505 provides that “[t]he Illinois 

Commerce Commission adopts 18 CFR 201, as of June 15, 2006, as its uniform system 

of accounts for gas utilities, subject to the exceptions set forth in Subpart B of this 

Part.139 The Joint Applicants presented preliminary accounting entries for approval by 

the Commission.140  

Staff witness Pearce recommended minor corrections to the accounting 

entries.141 Ms. Pearce also recommended the proposed accounting of the transaction 

be found in compliance if her corrections are accepted by Liberty Energy Midstates and 

if Liberty Energy Midstates is required to file the final accounting entries (with her 

proposed corrections incorporated) within 60 days of closing of the proposed 

transaction.142 

Liberty Energy Midstates agreed to Ms. Pearce’s recommended corrections,143 

and to file final accounting entries within 60 days of closing of the proposed 

transaction.144 

                                            
138 83 Ill. Adm. Code § 505 
139 83 Ill. Adm. Code § 505.10. 
140 Joint Applicant Ex. 7.4. 
141 Staff Ex. 10.0 at 3-4:67-76 
142 See Staff Ex. 10.0 at 18:401-410. 
143 Joint Applicant Ex. 9.0 at 12:289-290. 
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4. Initial Capital Issuances 

Section 6-102 of the Act requires that prior to the issuance of equity or long term 

debt, that a “public utility shall first have secured from the Commission an order 

authorizing such issue and stating the amount thereof and the purpose or purposes to 

which the issue or the proceeds thereof are to be applied, and that in the opinion of the 

Commission, the money, property or labor to be procured or paid for by such issue is 

reasonably required for the purpose or purposes specified in the order.”145 

The Joint Applicants have requested approval to issue equity and long term debt 

to finance the proposed reorganization.146 Liberty Energy Midstates estimates that it will 

issue approximately $62 million of its common stock to its parent, Liberty Energy 

Utilities Company (“Liberty Energy”) in respect to its equity capitalization.147 Liberty 

Energy Midstates expects that the total amount of this equity will not exceed $67 million. 

Since the proposed common stock issuance is to an affiliate, Commission approval is 

needed under Section 7-101.148 Liberty Energy Midstates long term debt will be issued 

by Liberty Utilities Co. through a private placement of unsecured notes that will be 

passed through to Liberty Energy Midstates in the form of an intercompany loan.149 

                                                                                                                                             
(continued from previous page) 
144 Joint Applicant Ex. 5.0 at 4:72. 
145 220 ILCS 5/6-102; Although it could be argued that Section 6-102 (and thus Sections 7-101 
and 6-108) does not apply, because the issuance will occur immediately prior to Liberty Energy 
Midstates’ becoming a public utility in Illinois, Liberty Energy Midstates does not believe it is 
necessary to pursue such an argument in this case because no party has opposed approval. 
146 Application at 7-8 and 19-20. 
147 Joint Applicant Ex. 9.0 at 9:210-212. 
148 See 220 ILCS 5/7-101. 
149 Joint Applicant Ex. 6.3. 
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Approval of the intercompany loan is also required under Section 7-101.150 Liberty 

Energy Midstates estimates it would borrow a minimum of approximately $50 million in 

long term debt in respect of its initial debt capitalization.151 Liberty Energy Midstates 

expects that the maximum amount of this debt will not exceed $55 million. Liberty 

Energy Midstates provided a summary of the key terms of the proposed debt issuance 

in Joint Applicant Exhibit 6.3, while noting that final detail such as interest rate and 

maturity will not be in place until immediately prior to closing.152 

Liberty Energy Midstates has agreed to pay fees on the issuance of the equity 

and debt pursuant to Section 6-108 for the proportion attributable to Illinois (determined 

by the net gas plant allocated to Illinois divided by Liberty Energy Midstates’ total net 

utility plant).153 That proportion is approximately 26% and the calculation for the 

allocation percentage is set forth in Joint Applicant Exhibit 9.5.154  Liberty Energy 

Midstates will pay fees of twelve cents ($0.12) per one hundred dollars ($100) of equity 

for the proportion allocable to Illinois, and fees of twenty-four cents ($0.24) per ($100) of 

long-term debt for the proportion allocable to Illinois.155 Based on the maximum amount 

of $67 million in equity and $55 million in long term debt for which authorization is 

requested, Liberty Energy Midstates expects that it shall pay fees equal to $53848.42 

as calculated in Appendix B to the draft order submitted concurrently herewith. 

                                            
150 See 220 ILCS 5/7-101. 
151 Joint Applicant Ex. 9.0 at 9:210-212. Liberty Energy Midstates believes that the maximum it 
would borrow is $55 million. 
152 Joint Applicant Ex. 6.3. 
153 Id. at 8:200-205. 
154 Joint Applicant Ex. 9.5 
155 See 220 ILCS 6-108 (statutory fee amount).  
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Liberty Energy Midstates did not request approval for its revolving credit facility 

because the credit facility was not initially expected to have a term greater than 12 

months. The revolving credit facility entered into by Liberty Utilities Co.156 has a term in 

excess of twelve months. Liberty Energy Midstates and Staff have agreed that although 

the revolving credit facility is important for Sections 7-204(b)(4) and 6-103, approval for 

the revolving credit facility should be addressed in a separate docket. 

Staff did not raise any issues with Liberty Energy Midstates’ proposed issuances 

of long term debt and equity under Sections 6-102, 6-108, and 7-101. Staff witness 

Freetly examined Liberty Energy Midstates proposed capital structure.157 Ms. Freetly 

found that Liberty Energy Midstates would be able to raise equity on reasonable 

terms158 and that subject to certain conditions being satisfied, Liberty Energy Midstates 

had demonstrated it can raise debt on reasonable terms.159 Ms. Freetly also testified 

that Liberty Energy Midstates proposed initial capitalization met the requirements of 

Section 6-103.160 Based on the evidence in the record, the Commission should find that 

the requested financing is necessary to effectuate the reorganization, and is in the 

public interest. Accordingly, approval should be granted under Sections 6-102 and 7-

101 and fees paid as set forth in the surrebuttal testimony of Mr. Eichler161. 

                                            
156 Joint Applicant Ex. 9.3. 
157 See generally Staff Ex. 2.0(testifying on ability to raise debt and equity and debt to equity 
ratio); Staff Ex. 8.0(testifying on ability to raise debt and debt to equity ratio). 
158 Staff Ex. 2.0 at 4-5:74-81. 
159 Staff Ex. 8.0 at 2-3:21-61. 
160 Id. at 6:100-102. 
161 Joint Applicant Ex. 9.0 at 9:208-217; See Joint Applicant Ex. 9.5(calculation of allocation 
factor). 
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5. Other Approvals 

The Joint Applicants requested approval of the proposed reorganization under 

Section 7-102. The Commission has previously ruled that both Section 7-204 and 

Section 7-102 impose a comparable public interest test, and that satisfaction of Section 

7-204 would also satisfy Section 7-102.162 No other party presented evidence on 

Section 7-102. If the Commission finds that the reorganization should be approved 

under Section 7-204, it should also approve the reorganization under 7-102 to the 

extent necessary. 

Liberty Energy Midstates has requested approval to maintain certain books and 

records in Missouri. Liberty Energy Midstates will make available digital copies of all 

books and records in Illinois, and at the Commission’s request hard copies will be made 

available in Illinois as well.163 Liberty Energy Midstates also acknowledged it will be 

liable for, and upon proper invoice from the Commission will promptly reimburse costs 

and expenses associated with the audit or inspection of any books, accounts, papers, 

records, and memoranda kept outside of the State, all as required by Section 5-106 of 

the Act.164. Staff witness Pearce found Liberty Energy Midstates’ proposal to be 

acceptable.165 The record demonstrates that Liberty Energy Midstates’ request for a 

waiver of Section 5-106 is reasonable and should be approved by the Commission. 

Liberty Energy Midstates will adopt the tariffs of Atmos immediately upon closing 

and requests that the Commission exercise its authority to waive the 45-day notice 

                                            
162 See Nicor,Docket No. 11-0046 at 37 (Ill. Comm. Comm’n, Dec. 7, 2011). 
163 Joint Applicant Ex 2.0 at 16:332-342. 
164 Id. 
165 Staff Ex. 4.0 at 15:356-357. 
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requirement for the filing of tariffs to assist with an orderly post-acquisition transition. 

Rather than Liberty Energy Midstates replicating the tariffs of Atmos and identifying 

them as tariffs of Liberty Energy Midstates, the Joint Applicants request the Commission 

waive the refilling of the tariffs and consent to the instantaneous transfer of their identity 

as Liberty Energy Midstates’ tariffs, at the moment the transaction is effective.166 Mr. 

Eichler noted that the Commission has previously allowed tariffs to be adopted without 

new filing of tariffs in Docket No. 00-0261.167 The evidence in the record fully supports 

the approval of Liberty Energy Midstates requested waiver. 

III. CONTESTED ISSUES 

The few contested issues in this docket are centered on Liberty Energy 

Midstates’ proposed ASAs and CAM. The parties appear to be in general agreement 

that the ASAs are necessary, and Liberty Energy Midstates has adopted nearly all of 

Staff’s recommendations for changes to them.168 However, there remain a handful of 

changes recommended by Ms. Pearce that are unduly burdensome to Liberty Energy 

Midstates, are unsupported by the record, and not consistent with Illinois law. The Joint 

Applicants have presented sufficient evidence to fully support that the proposed 

transaction, including the ASAs and CAM in the form proposed by Liberty Energy 

Midstates are in the public interest, will not result in unjustified subsidization, and that 

costs will be fairly and reasonably allocated. 

                                            
166 Joint Applicant Ex. 2.0 at 293-303. 
167 See Interstate Power Co., Docket No. 00-0261 (Ill. Comm. Comm’n, May 23, 2001).  
168 Compare Staff Ex. 10.0 Att A-f with Joint Applicant Ex. 9.6-9.9. 
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The Joint Applicants have substantively met the concerns Ms. Pearce has stated 

in her testimony. The record contains no support for the remaining specific changes 

recommended by Ms. Pearce to the ASAs. Ms. Pearce flatly recommended changes 

without indicating the purpose of any change, the expected result of the change or any 

effect of not making the change, or in what way the change relates to the statutory 

provisions she cited.  A declarative statement that Ms. Pearce recommends a change 

does not constitute record evidence, particularly where all stated concerns have been 

addressed. 

A. Section 7-204(b)(2) 

Section 7-204(b)(2) requires the Commission, in order to approve the 

reorganization, to find that it “will not result in the unjustified subsidization of non-utility 

activities by the utility or its customers.”169 As stated previously, no party has suggested 

that the transaction as a whole does not meet this requirement.170 Algonquin’s corporate 

structure separates its regulated utilities and nonregulated businesses under separate 

subsidiaries, providing clear separation at the corporate level,171 and its operating 

philosophy keeps costs incurred, where reasonable, at the local level.172 With respect to 

                                            
169 220 ILCS 7-204(b)(2).  
170 See supra at Part II.C Staff recommends that the Commission make the required finding 
under this Section, albeit with certain objectionable conditions as discussed later. Staff Ex. 10.0 
at 12:261-14:297. 
171 See Joint Applicant Ex. 9.10 at § I (Organizational chart). 
172 Joint Applicant Ex. 1.0 at 12:246-252. 
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Section 7-204(b)(2), the more detailed analysis has principally focused on Liberty 

Energy Midstates’ ASAs and CAM.173 

Liberty Energy Midstates initially submitted an ASA as Joint Applicant Exhibit F to 

the Application as well as a Cost Allocation Manual as Joint Applicant Exhibit I.174 The 

initial ASA was substantially in the form of the Atmos’ current ASA that had previously 

been approved by the Commission in Docket 04-0405.175 Based on discussions with 

Staff, the initial ASA was completely rewritten with revised ASAs submitted to Staff on 

multiple occasions, including as exhibits to prefiled testimony.176 Pursuant to 

recommendations by Staff that a separate affiliate agreement be in place for each entity 

providing services, Liberty Energy Midstates created separate affiliate agreements for 

each of the four entities that will provide services to it.177 The four entities that will 

provide services to Liberty Energy Midstates are Algonquin, LUC, Liberty Utilities Co., 

and Liberty Energy Utilities (New Hampshire) Corp (“Liberty NH”).178 The latest versions 

of the ASAs and CAM were filed with the surrebuttal testimony of Mr. Eichler as Joint 

Applicant Exhibits 9.6 through 9.10.179  

                                            
173 See generally Joint Applicant Ex. 7.0; Joint Applicant Ex. 9.0; Staff Ex. 10.0; Staff Ex. 4.0. 
174 Joint Applicant Ex. F. Joint Applicant Ex. I. 
175 See Atmos Energy Corp., Docket No. 04-0405 (Illinois Comm. Comm’n, Dec. 13, 2005) 
(finding that Atmos’ proposed affiliate agreement is approved). 
176 See Joint Applicant Ex. 7.0 at 4:47-48; Joint Applicant Ex. 7.2-7.3; Joint Applicant Ex.9.6-9.9. 
177 Joint Applicant Ex. 9.6-9.9. 
178 See Joint Applicant Ex. 9.6 (ASA with Algonquin); Joint Applicant Ex. 9.7 (ASA with LUC); 
Joint Applicant Ex. 9.8 (ASA with Liberty Utilities Co.); Joint Applicant Ex. 9.9 (ASA with NH). 
179 Joint Applicant Ex. 9.6–9.10. 
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The ASAs and CAM set forth all of services to be provided under the ASAs and 

require costs to be allocated in a manner that is transparent, fair, and reasonable. The 

evidentiary record fully supports the required finding under Section 7-204(b)(2). Mr. 

Eichler testified that Illinois ratepayers are fully protected from cross-subsidization 

because any covered transaction that involves Liberty Energy Midstates is required to 

be conducted in accordance with the ASAs and CAM.180 

The ASAs and CAM provide that Liberty Energy Midstates will receive services 

from affiliated interests at the cost incurred by those affiliated interests to provide such 

services.181 Where services are provided to multiple entities, the ASAs and CAM set 

forth clear allocation procedures. As set forth in the CAM, the founding principal of the 

Cost Allocation Manual is to “a) directly charge as much as possible to the entity that 

procures any specific service, and b) to ensure that inappropriate subsidization of 

unregulated activities by regulated activities and vice versa does not occur.”182 

The services to be provided to Liberty Energy Midstates and the manner in which 

those costs will be allocated are clearly set forth in the ASAs.183 Because Liberty Energy 

Midstates’ rates cannot include any of the charges under the ASAs until the Commission 

approves their inclusion in a rate case, the Commission can generally be assured that 

no unjust subsidization may occur. However, there are also many checks and balances 

                                            
180 Joint Applicant Ex. 9.0. at 18-440:441. 
181 Joint Applicant Ex. 9.6 at Sec 2.1; Joint Applicant Ex. 9.7 at Sec 2.1; Joint Applicant Ex. 9.8 
at Sec 2.1; Joint Applicant Ex. 9.9 at Sec 2.1. 
182 Joint Applicant Ex. 9.10 at § I, Para 2.  
183 Joint Applicant Ex. 9.6 at § 1.2; Joint Applicant Ex. 9.7 at § 1.2; Joint Applicant Ex. 9.8 at § 
1.2; Joint Applicant Ex. 9.9 at at § 1.2. 
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in the ASAs to both ensure that all charges under the ASAs are fair and reasonable and 

to ensure that the Commission will be able to exercise all necessary regulatory 

oversight, even prior to analysis in a rate case.184 

Liberty Energy Midstates has voluntarily agreed to several safeguards suggested 

by Staff witnesses with respect to its ASAs and discussed in more detail in Sections 

III.A.3 – III.A.7 of this brief.  Liberty Energy Midstates has agreed to an annual internal 

audit for each of the ASAs,185 which exceeds the biennial audit requirement imposed by 

Commission rules.186 Liberty Energy Midstates has also agreed to provide a template of 

all allocation percentages used to charge Liberty Energy Midstates pursuant to each of 

the ASAs, which will be updated annually.187 A billing report summarizing the monthly 

charges to Liberty Energy Midstates under each of the ASAs will also be filed annually 

pursuant to each ASA.188 Additionally, Liberty Energy Midstates will be conducting a full 

study of the cost of services provided under all the ASAs on a triennial basis.189 All of 

these safeguards provide the Commission with detailed reports and information to 

ensure that Liberty Energy Midstates is in compliance with the terms of its proposed 

ASAs and in particular that no unjustified subsidization of nonutility activities occurs. In 

addition, Mr. Eichler testified that Section 2.2 of the ASAs requires each providing 

                                            
184 Joint Applicant Ex. 9.0 at 19:449-455. 
185 Joint Applicant Ex. 9.6 at Sch. II § 7; Joint Applicant Ex. 9.7 at Sch. II § 7; Joint Applicant Ex. 
9.8 at Sch. II §7; Joint Applicant Ex. 9.9 at Sch. II §7. 
186 See 83 Ill. Adm. Code 550.150.  
187 See supra at Part III.A.3. 
188 Joint Applicant Ex. 9.6 at Sch. II § 9; Joint Applicant Ex. 9.7 at Sch. II § 9; Joint Applicant Ex. 
9.8 at Sch. II § 9; Joint Applicant Ex. 9.9 at Sch. II § 9. 
189 Joint Applicant Ex. 9.6 at Sch. II § 8; Joint Applicant Ex. 9.7 at Sch. II § 8; Joint Applicant Ex. 
9.8 at Sch. II § 8; Joint Applicant Ex. 9.9 at Sch. II § 8. 
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company to charge all recipients, regardless of whether they are a party to the ASA, 

according to the CAM, thereby ensuring that costs are allocated among recipient 

companies in the same manner.190  

1. List of Conditions Proposed by Ms. Pearce 

Staff witness Pearce recommended that the Commission make the required 

Section 7-204(b)(2) finding provided that the following conditions are imposed: 

1) The Company is required to modify the ASA and CAM consistent with my 
proposed revisions as set forth in Attachments A through F.  
 

2) Each service provider is required to provide the Manager of Accounting of 
the ICC with a template of all allocation percentages used to charge 
Midstates pursuant to each applicable ASA.  The template shall be 
provided within 60 days of closing the proposed transaction and shall be 
updated annually, with a copy provided to the Manager of Accounting no 
later than March 31. 
 

3) Each service provider is required to perform an annual, rather than 
biennial audit that includes certain specific tests of costs allocated to 
Midstates pursuant to the applicable ASA. 
 

4) Each service provider is required to conduct a full study of the cost of 
services provided under the applicable ASA on a triennial basis.  A full 
study shall be required periodically to ensure that Midstates will be 
charged appropriately for the services it receives, with no over- or under-
charging.   

 
5) Each service provider is required to file annually by May 1 a billing report 

on the ICC’s e-Docket system in Docket No. 11-0559 with a copy to the 
ICC’s Accounting Department Manager and to the Office of the Chief 
Clerk of the ICC.  The billing report shall summarize the monthly charges 
to Midstates from its affiliated service companies under each applicable 
ASA. 

 
6) Midstates, its affiliate LUC, and all of its affiliated service companies, such 

as Liberty Energy Utilities (New Hampshire) Corp. are prohibited from 
purchasing gas supply from an affiliated entity following the closing of the 

                                            
190 Joint Applicant Ex. 9.0 13:316-320. 
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proposed transaction unless approval is petitioned for and granted by the 
Commission.191 

 
2. Condition 1: Changes to ASA and CAM. 

 
Staff witness Pearce did not set forth any rationale or explanation of the changes 

in the markups of the ASAs attached to her rebuttal testimony. Ms. Pearce flatly 

recommended that the Commission require changes to the ASAs, or additional ASAs, 

without indicating the purpose of any change, or in what way the changes would relate 

to the statutory provisions she cited.  

Because there is no testimony that ties any particular change to any statutory 

provision, the Joint Applicants (and the Commission) cannot know if Ms. Pearce 

believes the individual changes relate to Section 7-204(b)(2), or to some other issue (or 

how they relate to either). Moreover, the Commission cannot know the reason why it is 

being asked to order changes to the proposed ASAs and CAM. Certainly, Section 7-101 

(or any other Section of the Act) does not specifically require the suggested changes 

and there are no Commission rules or policies that require these changes or conditions. 

Where there is no legal requirement for recommendations and no evidence to support 

them, the Commission would have no basis for imposing them.  

As discussed above, the Joint Applicants have made numerous changes in 

response to Staff requests and have in fact reflected nearly all of the changes requested 

by Ms. Pearce.192 More importantly, the Joint Applicants have ensured the ASAs 

prevent any cross-subsidization as required by Section 7-204(b)(2). This brief focuses 

                                            
191 Staff Ex. 10.0 12-14:266-297. 
192 See supra at Part III.A.2. 
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on what the Joint Applicants see as the changes included in the markups attached to 

Ms. Pearce’s rebuttal testimony that were not incorporated into the revised ASAs and 

CAM attached to Mr. Eichler’s surrebuttal testimony. 

The Joint Applicants have complied with condition 1 with the exception of three 

instances as described below.   

a. That Liberty Energy Midstates require its affiliates, 
LUC and APCo, to enter into an ASA between each 
other that is subject to Commission approval. 

In her rebuttal testimony, Ms. Pearce recommended that the Commission require 

Liberty Energy Midstates to modify the ASA and CAM consistent with the proposed 

revisions attached to her testimony. 193 However, one of the attachments did not involve 

Liberty Energy Midstates, but was rather between LUC (an indirect parent corporation of 

Liberty Energy Midstates) and APCo (a sister company that is also owned by 

Algonquin).194 To be clear, Liberty Energy Midstates did not propose such an 

agreement, nor does one exist.195 It is unclear how Liberty Energy Midstates can modify 

an agreement that does not exist and to which it is not a party. 

Staff has presented no evidence on its rationale for requiring such an agreement. 

Rather, Staff witness Pearce simply made a declarative statement that her changes to 

the ASAs should be accepted.196 Liberty Energy Midstates understands that Section 7-

101 requires approval of transactions between it and affiliated interests.197 However, 

                                            
193 Staff Ex. 10.0 12:268-270. 
194 Staff ex. 10.0 Att. F (Staff witness Pearce’s proposed ASA). 
195 See Joint Applicant Ex. 7.4 (no agreements between these entities). 
196 Staff Ex. 10.0 at 12:266-268. 
197 Joint Applicant Ex. 9.0 at 14:332-341. 
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transactions between LUC and APCo are not subject to Section 7-101. Moreover any 

charges to the public utility in Illinois from affiliated interests will be charged pursuant to 

the four draft ASAs filed by Liberty Energy Midstates, which require cost-based charges 

and all necessary safeguards.198 Should APCo provide a service to LUC, which cost is 

allocated to Liberty Energy Midstates, Liberty Energy Midstates will be required to prove 

the cost was prudently incurred, which would include at a minimum providing invoices 

and other source documentation, just as it would with a third party vendor that provides 

services to LUC and whose costs are allocated to Liberty Energy Midstates.199  

Therefore there can be no unjust subsidization as a result of the relationships between 

LUC and APCo.200 

Staff has not identified any benefit from requiring an ASA between LUC and 

APCo, nor has it identified any harm that could occur from the absence of this 

agreement. For that matter, there is no indication of what sort of transactions might be 

covered by such an agreement. Given that the record contains no basis for requiring an 

agreement between these companies, the Commission should decline to impose a 

requirement that LUC and APCo enter into an Agreement that is subject to Commission 

approval. 

In addition to there being no reason in the record for doing so, the Public Utilities 

Act does not contemplate that the Commission would approve affiliate services 

agreements between entities that are not Illinois public utilities. Section 7-101 on its face 

                                            
198 See generally Joint Applicant Ex. 9.6–9.9 (ASAS). 
199 Tr. at 49:11-50:9. 
200 This documentation also provides the Commission a way to readily identify costs and 
facilitities are properly included for ratemaking purposes.   



 

41 
 

applies to transactions with a public utility rather than transactions among non-utility 

affiliates.201 Consistent with the statute, the Commission has previously declined to 

approve a proposed Services Agreement between two non-utility affiliates stating that 

its jurisdiction over affiliated interests is limited to their transactions with a public 

utility.202 

Liberty Energy Midstates is seeking Commission authorization for all of the 

covered transactions that it plans to conduct or may plan to conduct with affiliated 

interests though the approval of the ASAs.203 Liberty Energy Midstates acknowledged 

that it needs approval for transactions it conducts with affiliates or else they are of no 

effect in Illinois.204 Liberty Energy Midstates has not sought approval of Ms. Pearce’s 

proposed ASA between LUC and APCo because Liberty Energy Midstates is not a party 

to that ASA and will not receive or pay for services under that ASA. Liberty Energy 

Midstates is seeking approval of an ASA with LUC, as it will receive and pay for services 

from LUC. The ASA between Liberty Energy Midstates and LUC contains all the 

safeguards mentioned elsewhere that apply to every one of the ASAs.205 This means 

                                            
201 See 220 ILCS 5/7-101 (“The Commission shall have jurisdiction over affiliated interests 
having transactions, other than ownership of stock and receipt of dividends thereon, with electric 
and gas public utilities under the jurisdiction of the Commission.”); GTE Illinois, Docket No. 91-
0137 (Ill. Comm. Comm’n, June 26, 1991)(“The Commission notes that its jurisdiction over 
‘affiliated interests’ pursuant to Section 7-101(2) is limited to their transactions with public 
utilities.”). 
202 GTE Illinois, Docket No. 91-0137 (Ill. Comm. Comm’n, June 26, 1991)(“The Commission 
notes that its jurisdiction over ‘affiliated interests’ pursuant to Section 7-101(2) is limited to their 
transactions with public utilities”). 
203 Joint Applicant Ex. 9.0 at 14:332-338. 
204 Id. 
205 Each agreement contains an annual internal audit, triennial cost study and an annual billing 
report.See generally Joint Applicant Ex. 9.6; Joint Applicant Ex. 9.7; Joint Applicant Ex. 9.8; 
Joint Applicant 9.9.  
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that any charges that Liberty Energy Midstates bears for services performed for it by 

LUC are subject to all of the safeguards in the ASA—full support for any charges, 

whether directly or indirectly incurred, must be provided. There should be no ASA 

between APCo and LUC subject to Commission approval.   

b. That Liberty Energy Midstates modify the ASAs to 
require Liberty Energy Midstates to include as 
parties a list of additional receiving companies to 
the ASAs. 

The ASAs proposed by Liberty Energy Midstates are between Liberty Energy 

Midstates, (which will be, upon the closing of the proposed transaction, the Illinois public 

utility) and the affiliated interests that will provide certain specified services to Liberty 

Energy Midstates.206 Again, these ASAs are intended to cover all services that will be 

provided by an affiliated interest to the Illinois public utility.207 Staff witness Pearce 

proposed changes to the ASAs that would include as parties numerous other 

companies that are not Illinois public utilities and that are not providing services to 

Liberty Energy Midstates.208  

The inclusion of these parties does not make sense—Section 7-101, as 

discussed earlier, does not contemplate approval of affiliate transactions that do not 

involve a public utility.209 Liberty Energy Midstates is not requesting approval of these 

transactions—nor does it need to because it is not a party to them. Mr. Eichler testified 

                                            
206 Joint Applicant Ex. 9.6 – 9.9.  
207 Joint Applicant Ex. 9.0 at 14:333-336. 
208 Staff Ex. 10.0 Att. A. at Sch. III; Staff Ex. 10.0 Att. C. at Sch. III; Staff Ex. 10.0 Att. D. at Sch. 
III; Staff Ex. 10.0 Att. E. at Sch. III; Staff Ex. 10.0 Att. F. at Sch. III. 
209 See supra at Part III.A.2; GTE Illinois, Docket No. 91-0137 (Ill. Comm. Comm’n, June 26, 
1991)(“The Commission notes that its jurisdiction over ‘affiliated interests’ pursuant to Section 7-
101(2) is limited to their transactions with public utilities”). 
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that the proposed ASAs differ from certain other shared services agreements that have 

been approved by the Commission because Liberty Energy Midstates’ ASAs are not 

multidirectional.210 In other words, Liberty Energy Midstates will only receive services 

and not provide them.211 Liberty Energy Midstates understands that if it were to provide 

services to the various affiliates that Ms. Pearce listed on what was Schedule III to her 

markups of the ASAs, it would need to obtain Commission approval for those 

transactions (or provide them subject to an exception to Section 7-101).212 But Liberty 

Energy Midstates has no plans to do so and therefore no such approval is required.  

Again, Ms. Pearce did not indicate any rationale for the portion of her markup 

that would require Liberty Energy Midstates to add these additional receiving companies 

to the ASAs. If it is merely for informational purposes, Liberty Energy Midstates has 

stated that it is not opposed to informing the Commission of what entities receive similar 

services from companies that provide shared services to Liberty Energy Midstates.213 

Liberty Energy Midstates proposed that this information be provided on annual basis in 

connection with the agreed provision of templates of allocation percentages.214 Liberty 

Energy Midstates’ presented an example of the information it would provide in Joint 

Applicant Exhibit 9.10.215  

The Commission should reject the proposal of Staff witness Pearce that the 

Commission require a list of other receiving companies under the CAM to be included 
                                            
210 Id. at 17:406-414. 
211 Id. 
212 Joint Applicant Ex. 9.0 at 17:411-412. 
213 Id. at 18:430-432. 
214 Id. at 18:430-432. 
215 Joint Applicant Ex. 9.10. 
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as an exhibit to the ASA, and updated whenever the identities of receiving companies 

change. Once again, Ms. Pearce has not presented evidence on why such a condition 

is necessary or even useful, and instead only makes a declarative statement that it is 

necessary.216 The Joint Applicants presented detailed testimony on why rejecting this 

requirement will not result in unjustified subsidization of non-utilities activities and does 

not reduce the ability of the Commission to identify the costs properly included for 

ratemaking purposes.217 Mr. Eichler testified that Illinois customers are completely 

protected from cross subsidization because any covered transaction that involves 

Liberty Energy Midstates will be required to be conducted in accordance with the ASAs 

and the CAM.218 This means the allocation methods and safeguards contained in the 

ASAs and CAM apply to every covered transaction pursuant to which an Illinois 

customer will bear a cost.219  Furthermore, the reporting, auditing, and other obligations 

in the ASAs and the Commission’s own powers, are more than sufficient to ensure that 

the Commission has the information it needs to determine that the ASAs are being 

complied with and that all cost allocations are made in accordance with the 

Commission’s requirements, without requiring continual modifications to the ASAs to 

reflect changes in the Algonquin companies’ corporate structure.220 Mr. Eichler testified 

that Section 2.2 of the ASAs makes clear that the affiliated interest providing services to 

Liberty Energy Midstates is required to use the same methodology, as set forth in the 

                                            
216 Staff Ex. 10.0 at 14:305-307. 
217 Joint Applicant Ex. 9.0 18:430-19:455. 
218 Id. at 18:440-442. 
219 Id. at 18:442-19:444. 
220 Joint Applicant Ex. 9.0 18:430-19:455. 
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CAM, to allocate costs to other affiliates, so there is no danger that different affiliates 

may be subject to a different cost allocation methodology.221 

For the aforementioned reasons, the Commission should reject Staff’s proposed 

condition that the Commission require Liberty Energy Midstates to include as parties to 

the ASAs entities that are not receiving services from it or providing services to it, nor to 

continually update a list of affiliates that are also receiving services from other affiliates. 

As indicated, Liberty Energy Midstates does not object to being required to include as 

an informational matter, a yearly report of its affiliates that receive shared services from 

entities with which Liberty Energy Midstates has an ASA.222 

c. That Liberty Energy Midstates be required to modify 
the CAM attached to the ASAs to remove Section V. 

The markups of the ASAs and CAM proposed by Ms. Pearce in her rebuttal 

testimony had stricken Section V of the CAM. Again, Ms. Pearce did not set forth any 

rationale for striking Section V, she simply declared that the markups should be required 

and this was part of her markup. It may not be necessary to get into too much detail 

regarding Section V of the CAM, because Liberty Energy Midstates does not intend to 

receive any services under that section.223 Therefore, Liberty Energy Midstates has 

proposed a condition that has the same effect in Illinois as if the provision had been 

removed.224 Liberty Energy Midstates proposes the following condition: 

                                            
221 Id at 17:402-405; Joint Applicants Ex. 9.6 at § 2.2; Joint Applicants Ex. 9.7 at § 2.2; Joint 
Applicants Ex. 9.8 at §2.2; Joint Applicants Ex. 9.9 at § 2.2    Joint Applicant Ex. 9.10. 
222 Joint Applicant Ex. 9.0 at 18:430-436. 
223 Joint Applicant Ex. 9.0 at 22 :513-524. 
224 Joint Applicant Ex. 9.0 at 22:521-524. 
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Section V of the CAM shall not apply to Liberty Energy Midstates in 
Illinois unless Liberty Energy Midstates seeks Commission 
approval to receive specific services from identified Service 
Companies.225 

 

 To be clear, Staff witness Pearce did not indicate any specific objection to 

Section V of the CAM. Section V permits LUC’s regulated utilities to obtain services 

from a service company as defined in the CAM, and sets forth the manner in which 

charges for those services would be allocated. Mr. Eichler testified that the Joint 

Applicants’ cannot just simply remove Section V of the CAM because although Liberty 

Energy Midstates will not receive services under Section V, other utilities in jurisdictions 

outside of Illinois receive services under this provision.226  

Although there was no indication of a reason to object to the CAM’s inclusion of 

Section V, the Joint Applicants submit that by eliminating its effect in Illinois the question 

can be rendered moot, without causing difficulties in other jurisdictions. Obviously if no 

amounts are charged to Liberty Energy Midstates under Section V of the CAM it can 

have no effect on any subsidization or the ability to identify that costs are properly 

included for ratemaking purposes.227 

3. Condition 2: Cost Allocation Template. 

In response to Ms. Pearce’s proposed condition regarding a cost allocation 

template, Liberty Energy Midstates has agreed to provide an annual detailed cost 

                                            
225 Id. 
226 Joint Applicant Ex. 9.0 at 22:513-524. 
227 No amounts being charged would also not affect the public interest under Section 7-101. 
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allocation template.228 Liberty Energy Midstates provided a sample of what the template 

would look like in Joint Applicant Exhibit 9.11. Ms. Pearce initially testified that she was 

uncertain based on the sample provided in Joint Applicant Exhibit 9.11 that 100% of all 

of the costs under all of the ASAs would be included in the templates.229 Ms. Pearce 

later agreed that Liberty Energy Midstates has acknowledged that the actual annual 

template will need to include allocation percentages for all provider companies.230 The 

Joint Applicants believe that this fully satisfied Ms. Pearce’s proposed condition 2) on 

this point. 

4.  Condition 3:  Audit Requirement 

In response to Ms. Pearce’s proposed condition requiring an annual internal 

audit, the Joint Applicants have agreed to conduct an annual internal audit and included 

this requirement in each of the ASAs attached to Mr. Eichler’s surrebuttal testimony.231 

Ms. Pearce testified that because Liberty Energy Midstates’ change to her proposed 

annual internal audit requirement shifted the burden to the utility instead of the providing 

company she was not clear whether Liberty Energy Midstates’ requirement called for a 

single report or an individual report for each ASA.232 Ms. Pearce made a clarification 

during cross examination that an annual internal audit of the charges under each ASA 

would satisfy her concerns.233 Section 7 of Schedule II to each of the draft ASAs 

                                            
228 Joint Applicant Ex. 9.0: 20:465-467; Joint Applicant Ex. 9.1 IV.a-b. 
229 Tr. at 75:7-10. 
230 Tr. at 75:19. 
231 Joint Applicant Ex. 9.6 at Sch. II § 7; Joint Applicant Ex. 9.7 at Sch. II § 7; Joint Applicant Ex. 
9.8 at Sch. II § 7; Joint Applicant Ex. 9.9 at Sch. II § 7. 
232 Tr. 71:14-20. 
233 Tr. 72:12. 
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proposed by Liberty Energy Midstates requires an internal audit of the charges covered 

by that specific ASA, thereby satisfying her clarified concerns.234 Section 7-101(2) 

provides in pertinent part that prior to requesting “reports from the affiliated interest, the 

Commission shall first seek to obtain the information that would be included in such 

accounts, records, or reports from the public utility.”235 

The Joint Applicants believe condition 3) proposed by Ms. Pearce on this point 

has been satisfied. 

5.  Condition 4:  Triennial Cost Study 

In response to Ms. Pearce’s recommendation regarding a triennial cost study, 

Liberty Energy Midstates agreed to conduct a triennial cost study and included this 

requirement in each of the ASAs attached to Mr. Eichler’s surrebuttal testimony.236 Ms. 

Pearce initially testified that she had concerns with Liberty Energy Midstates changing 

the burden to the utility instead of the provider.237 As discussed in Section III.A.4 above, 

placing the burden on Liberty Energy Midstates is consistent with Section 7-101(2). In 

cross-examination, Ms Pearce clarified that her concerns would be met if Liberty Energy 

Midstates agreed to provide a cost study for the charges under each of the ASAs. 

Section 8 of Schedule II to each of the draft ASAs proposed by Liberty Energy 

Midstates requires a cost study with respect to the charges under that ASA, thereby 

                                            
234 Joint Applicant Ex. 9.6 at Sch. II § 7; Joint Applicant Ex. 9.7 at Sch. II § 7; Joint Applicant Ex. 
9.8 at Sch. II § 7; Joint Applicant Ex. 9.9 at Sch. II § 7. 
235 220 ILCS 7-101(2)(ii). 
236 I Joint Applicant Ex. 9.6 at Sch. II § 8; Joint Applicant Ex. 9.7 at Sch. II § 8; Joint Applicant 
Ex. 9.8 at Sch. II § 8; Joint Applicant Ex. 9.9 at Sch. II § 8. 
237 Tr. 78;13-19. 
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satisfying her clarified concern.238 The Joint Applicants believe that this satisfies Ms. 

Pearce’s proposed condition 4) on this point. 

6. Condition 5:  Billing Report 

 
In response to Ms. Pearce’s recommendation regarding billing reports, the Joint 

Applicants have agreed to file an annual billing report summarizing the monthly charges 

to Liberty Energy Midstates from the provider companies and included this requirement 

in each of the ASAs attached to Mr. Eichler’s surrebuttal testimony.239 Ms. Pearce again 

discussed concerns that this requirement was on the utility level.240 However, as 

discussed in Section III.A.4 above, this is consistent with Section 7-101(2). Ms. Pearce 

clarified during cross examination that if Liberty Energy Midstates agreed to provide a 

billing report with respect to the charges under each of the ASAs, that would satisfy her 

concerns.241 Section 9 of Schedule II to each of the draft ASAs proposed by Liberty 

Energy Midstates requires a billing report with respect to the charges under that ASA, 

thereby satisfying her clarified concern.242 The Joint Applicants believe condition 5) 

proposed by Ms. Pearce on this point has been met. 

                                            
238 Joint Applicant Ex. 9.6 at Sch. II § 8; Joint Applicant Ex. 9.7 at Sch. II § 8; Joint Applicant Ex. 
9.8 at Sch. II § 8; Joint Applicant Ex. 9.9 at Sch. II § 8. 
239 Joint Applicant Ex. 9.6 at Sch. II § 9; Joint Applicant Ex. 9.7 at Sch. II § 9; Joint Applicant Ex. 
9.8 at Sch. II § 9; Joint Applicant Ex. 9.9 at Sch. II § 9 
240 Tr. 79:17-22, 80:1-5. 
241 Tr. 80:10.  
242 Joint Applicant Ex. 9.6 at Sch. II § 9; Joint Applicant Ex. 9.7 at Sch. II § 9; Joint Applicant Ex. 
9.8 at Sch. II § 9; Joint Applicant Ex. 9.9 at Sch. II § 9. 
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7. Condition 6:  Gas Supply Purchases 

The Joint Applicants have also satisfied condition 6) relating to gas supply 

purchases. Ms. Pearce testified during cross examination that her concern that Liberty 

Energy Midstates not be allowed to purchase gas from an affiliated entity was satisfied 

by the inclusion of the following proposed condition in Joint Applicant Exhibit 9.1243: 

Liberty Energy Midstates is prohibited from purchasing gas supply 
from an affiliated entity following the closing of the proposed 
transaction unless approval is petitioned for and granted by the 
Commission or unless such approval is not required under 
applicable law.244 
 

8. Summary 

The Joint Applicants have shown that there will be no unjust subsidization as a 

result of this transaction. In addition to structural separation, all covered transactions 

between Liberty Energy Midstates and its affiliated interests are subject to a closely 

monitored, transparent ASA that operates to ensure that charges and allocations are 

made reasonably and in accordance with all legal requirements. 

In addition, Liberty Energy Midstates has agreed to nearly all of the 

recommendations proposed by Ms. Pearce with respect to the ASAs and CAM, having 

agreed to conditions 2) through 6) on this point with certain modifications, and having 

agreed to nearly all of the changes proposed by Ms. Pearce to the ASAs and CAM 

themselves with respect to condition 1). The protections incorporated into the ASAs and 

CAM go beyond the general rules and regulations that the Commission has imposed on 

utilities through rulemaking or general requirement, to safeguard the public interest in 

                                            
243 Tr. at 81:5. 
244 Joint Applicant Ex. 9.1 at IV-C. 
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this regard. Liberty Energy Midstates has been responsive to all of Ms. Pearce’s stated 

concerns, and any remaining changes that were included in markups have no support in 

the record. The Commission can be comfortable finding that there will be no unjust 

subsidization as required under Section 7-204(b)(2). 

B. Section 7-204(b)(3) 

Section 7-204(b)(3) requires the Commission to find that “costs and facilities are 

fairly and reasonably allocated between the utility and non-utility activities in such a 

manner that the Commission may identify those costs and facilities which are properly 

included by the utility for ratemaking purposes.”245 The evidence in the record 

demonstrates that the requirements of 7-204(b)(3) have been met. To begin with, 

Liberty Energy Midstates is focused on providing utility services; non-utility services are 

generally provided by separate subsidiaries, which provides for a clear separation at a 

basic corporate level.246 Additionally, the emphasis on local presence that Liberty 

Energy Midstates is proposing results in improved regulatory transparency.247 Local 

emphasis increases the extent to which rates are based on costs incurred primarily at 

the local level and therefore these costs are more readily identifiable with the services 

provided.248 Lastly, in accordance with Illinois law, transactions between the utility and 

the non-utility affiliated interests are subject to considerable regulatory oversight and 

statutory requirements.249 Liberty Energy Midstates has demonstrated its ability to meet 

                                            
245 220 ILCS 5/7-204(b)(3). 
246 See Joint Applicant Ex. 9.10 at § I (organization chart). 
247 Joint Applicant Ex. 1.0 at 12:246-252. 
248 Joint Applicant Ex. 1.0 a 13:-270-272. 
249 See 220 ILCS 5/7-101 (requiring Commission authorization of affiliate transactions). 
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those requirements by proposing ASAs that not only comply with all applicable rules, 

but also include numerous mechanisms beyond those required by the Commission or 

the Act, to ensure transparency and fairness. 

In addition to the Commission’s existing requirements on utilities generally, as 

discussed in more detail elsewhere in this brief, Liberty Energy Midstates has included 

requirements for an annual internal audit, monthly billing summaries, templates of costs, 

triennial cost studies.250 These mechanisms provide the Commission with a wealth of 

information even in advance of any ratemaking proceeding. Additionally, Section 2.1 of 

the ASAs details significant recordkeeping requirements taken from language proposed 

by Ms. Pearce.251Section 2.1 requires records to be maintained for each department 

and division of the Provider Company in order to accumulate all costs of doing business 

and to determine the cost of service.252 These costs include wages and salaries of 

employees and related expenses such as insurance, taxes, pensions, and other 

employee welfare expenses, rent, light, heat, telephone, supplies, and other 

housekeeping costs.253  Mr. Eichler testified that in the other jurisdictions where 

Algonquin’s subsidiaries operate it has been able to respond to all requests for 

information regarding affiliate transactions.254 Mr. Eichler testified to the level of detailed 

                                            
250Id. at 13:321-323. 
251 Joint Applicant Ex. 9.6  at § 2.1; Joint Applicant Ex. 9.8  at § 2.1; Joint Applicant Ex. 9.7 at § 
2.1; Joint Applicant Ex. 9.9  at § 2.1. 
252 Id. 
253 Id. 
254 Tr. 54:1-4. 
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information found in Algonquin’s records related to cost allocations, including the date of 

a transaction, a description of the transaction, the amount, and invoices.255  

As a further safeguard, the Commission must approve any allocations before 

they have an effect on rates in the context of a rate case, where Liberty Energy 

Midstates will have the responsibility to prove that its costs were prudently incurred and 

reasonably allocated before recovering them.256 

1. Conditions  

Staff witness Pearce recommended that the Commission make the required 

Section 7-204(b)(3) finding provided that the following conditions are imposed: 

1) The Company is required to modify the ASA and CAM consistent with my 
proposed revisions as set forth in Attachments A through F.  
 

2) Midstates is required to provide the Manager of Accounting of the ICC 
with a template of all allocation percentages used to charge Midstates 
pursuant to the ASA.  The template shall be provided within 60 days of 
closing the proposed transaction and shall be updated annually, with a 
copy provided to the Manager of Accounting no later than March 31.  

 
3) Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated to 
Midstates pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost of 

services provided under the applicable ASA on a triennial basis.  A full 
study is required periodically to ensure that Midstates will be charged 
appropriately for the services it receives, with no over- or under-charging. 

 
5) Each service provider is required to file annually by May 1 a billing report 

on the ICC’s e-Docket system in Docket No. 11-0559 with a copy to the 
ICC’s Accounting Department Manager and to the Office of the Chief 
Clerk of the ICC.  The billing report shall summarize the monthly charges 

                                            
255 Tr. 49:11-22. 
256 220 ILCS 5/9-201; Joint Applicant Ex. 9.0 at 19:452-455; Joint Applicants Ex. 9.6 at § 2.1; 
Joint Applicants Ex. 9.7 at § 2.1; Joint Applicants Ex. 9.8 at § 2.1; Joint Applicants Ex. 9.9 at § 
2.1; Tr. at 82:21. 
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to Midstates from its affiliated service companies under each applicable 
ASA. 

 
6) APUC and its affiliates are required to submit a petition under Section 7-

101 of the Act for the Commission to consider the effectiveness of the 
ASAs approved in this proceeding prior to filing any request for an 
increase in rates, but in any case no later than September 30 of the year 
following the first full calendar year subsequent to closing the proposed 
transaction.  The petition shall indicate the costs recovered from 
Midstates for each accumulated calendar year through each ASA.  The 
allocated common costs shall be supported by exemplar allocation 
percentages for each service provided and must include all allocation 
percentages to account for 100% of the allocated costs; the direct 
charges to the various affiliates billed by each service company shall also 
be included.  After reviewing the results, the Commission may consider 
modifications to the ASAs.257 

 
With the exception of condition 6, the conditions proposed by Staff are the same 

as the conditions proposed by Staff with respect to Section 7-204(b)(2). To briefly recap 

the Joint Applicants’ position on these conditions, the Joint Applicants have agreed to 

most of changes suggested by Ms. Pearce in condition 1.258 The Joint Applicants 

believe they have satisfied condition 2 regarding a cost allocation template, condition 3 

regarding an audit, condition 4 regarding a cost study, and condition 5 regarding a 

billing report, as described in Section III.A above.259  

The Joint Applicants disagree with condition 6. The Joint Applicants also 

continue to disagree with certain changes recommended in condition 1, as set forth in 

Section III.A.2 above.  

                                            
257 Staff Ex. 10.0 at 14:298-15:341. 
258 Compare Joint Applicant Ex. 9.6-9.10 with Staff Ex. 10.0 Att. A-F. 
259 See supra at Part III.A.3 – Part.A.6. 
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2. Changes to ASA and CAM 

Again, Staff witness Pearce did not set forth any rationale or explanation of the 

changes in her attached markups of the ASA and CAM, so there is no clear indication 

that they are actually tied to Section 7-204(b)(3), or in what way they may relate to 

Section 7-204(b)(3). Furthermore, there is no indication how any of the provisions in the 

ASAs proposed by Liberty Energy Midstates would affect Section 7-204(b)(3), or even 

whether any individual change does affect that Section. As was the case with Section 7-

204(b)(2), the Joint Applicants have addressed the concerns Ms. Pearce stated in her 

testimony and more importantly have ensured that the ASAs and CAM comply with 

Section 7-204(b)(3) by providing transparency on how costs will be allocated.  The Joint 

Applicants’ specific responses to Condition 1 from Section III.A.2 are incorporated by 

reference here. 

3. Condition 6:  Additional 7-101 Proceeding 

Again, Ms. Pearce proposed a requirement without stating any basis for the 

Commission to implement the requirement. She recommended that the Commission 

order APUC and its affiliates260 to submit a petition under Section 7-101 to consider the 

effectiveness of the ASAs approved in this proceeding.  

The Joint Applicants are seeking approval of the ASAs under Section 7-101 in 

this proceeding, and have amply demonstrated that this approval is warranted. As 

indicated, these ASAs and the associated conditions include numerous safeguards and 

                                            
260 APUC and its affiliates (other than Liberty Energy Midstates following the proposed 
reorganization) are not Illinois public utilities and Section 7-101 does not apply to them except 
insofar as they have dealings with Liberty Energy Midstates. 
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oversight mechanisms that go beyond the requirements that the Commission and 

Illinois law imposes on public utilities generally. 

These safeguards provide the Commission with the necessary information to 

evaluate the effectiveness of the ASAs, particularly where the Commission retains all 

oversight powers over Liberty Energy Midstates.261 Even Staff witness Pearce 

acknowledged that the Commission has many other mechanisms in place to modify or 

revoke an ineffective ASA.262 Given all of these controls, informational requirements, 

and mechanisms it is wasteful to require a second proceeding to evaluate an agreement 

that has already been approved. 

 Moreover, Section 7-101 applies to proceedings to approve an agreement on a 

prospective basis. It does not contemplate multiple approvals of the same agreement, 

nor does it contain standards for a post-agreement review of transactions under 

approved agreements. This would be an altogether new type of proceeding under an 

inapplicable statute. 

Staff presented no evidence describing why this condition should be imposed or 

what potential harm could occur it if were rejected. Additionally, Staff witness Pearce 

was unable to identify another instance where such a condition has been imposed.263 

With no evidence to support a need for this new proceeding, and no statutory basis for 

its conduct, the Commission should not include this requirement. This is particularly true 

where, as here, the utility has voluntarily exceeded the Commission’s requirements to 

ensure its ability to evaluate the effectiveness of the ASAs. 
                                            
261 Joint Applicant Ex. 9.0 at 23:533-537. 
262 Tr. 89:17-19. 
263Tr. at 88:22.   
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4. Summary 

The Joint Applicants have shown that costs and facilities are fairly and 

reasonably allocated between the utility and non-utility activities in such a manner that 

the Commission may identify those costs and facilities which are properly included by 

the utility for ratemaking purposes, as required by Section 7-204(b)(3). In addition to 

structural separation and philosophy of local control, all covered transactions between 

Liberty Energy Midstates and its affiliated interests are subject to a closely monitored, 

transparent ASA that operates to ensure that charges and allocations are made 

reasonably and in accordance with all legal requirements. 

In addition, Liberty Energy Midstates has agreed to nearly all of the 

recommendations proposed by Ms. Pearce with respect to the ASAs and CAM, having 

agreed to conditions 2) through 5) on this point with certain modifications, and having 

agreed to nearly all of the changes proposed by Ms. Pearce to the ASAs and CAM 

themselves with respect to condition 1). The protections incorporated into the ASAs and 

CAM go beyond the general rules and regulations that the Commission has imposed on 

utilities through rulemaking or general requirement, to safeguard the public interest in 

this regard. Liberty Energy Midstates has been responsive to all of Ms. Pearce’s stated 

concerns, and her remaining recommendations included in markups, as well as the 

requirement for a new Section 7-101 proceeding, have no support in the record or law. 

C. Section 7-204(b)(5) 

Section 7-204(b)(5) requires that the Commission find “the utility will remain 

subject to all applicable laws, regulations, rules, decisions, and policies governing the 

regulation of Illinois public utilities.” 220 ILCS 5/7-204(b)(5).The evidentiary record fully 
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supports the required finding under Section 7-204(b)(5). The Application and testimony 

make clear that upon the closing of the proposed transaction, Liberty Energy Midstates 

will remain subject to all applicable laws, regulations, rules, decisions and policies 

governing the regulation of Illinois public utilities.264 No party has disputed that, and 

even Ms. Pearce indicated that she had not identified any such laws that would be 

inapplicable to Liberty Energy Midstates, and that she had no reason to believe that it 

would not be subject to all of those laws.265 Accordingly, the Joint Applicants have fully 

satisfied the requirements of Section 7-204(b)(5).  

Staff witness Pearce’s recommendations under Section 7-204(b)(5) are based on 

a fundamental misunderstanding of the statute and the Commission’s prior authority 

and should not be given any weight. 

1. Conditions 

Staff witness Pearce testified that her recommendation regarding Section 7-

204(b)(5) was based on an interpretation that the Commission’s finding must consider 

whether Liberty Energy Midstates will be able to comply with all applicable laws, 

regulations, rules, decisions, and policies governing the regulation of Illinois public 

utilities.266 Based on this interpretation, Staff witness Pearce’ recommended the 

Commission make the required finding under Section 7-204(b)(5) if the following 

conditions were imposed: 

                                            
264 Joint Applicant Ex. 2.0 a 8:171-9:177. 
265 Tr. at 93:10, 15.  
266 Tr 96:1-5. 
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1) The Company is required to modify the ASA and CAM 
consistent with my proposed revisions as set forth in 
Attachments A through F. 
 

2) Midstates is required to provide the Manager of Accounting 
of the ICC with a template of all allocation percentages used 
to charge Midstates pursuant to the ASA.  The template shall 
be provided within 60 days of closing the proposed 
transaction and shall be updated annually, with a copy 
provided to the Manager of Accounting no later than March 
31. 

 
3) Each service provider is required to perform an annual, 

rather than biennial audit that includes certain specific tests 
of costs allocated to Midstates pursuant to the applicable 
ASA. 

 
4) Each service provider is required to conduct a full study of 

the cost of services provided under the applicable ASA on a 
triennial basis.  A full study is required periodically to ensure 
that Midstates will be charged appropriately for the services 
it receives, with no over- or under-charging. 

 
5) Each service provider is required to file annually by May 1 a 

billing report on the ICC’s e-Docket system in Docket No. 11-
0559 with a copy to the ICC’s Accounting Department 
Manager and to the Office of the Chief Clerk of the ICC.  The 
billing report shall summarize the monthly charges to 
Midstates from its affiliated service companies under each 
applicable ASA.  

 
6) Atmos Energy Corporation shall remain liable for all 

outstanding over-recovered purchased gas adjustment 
charges related to open dockets for reconciliation periods 
ending prior to closing of the proposed transaction.  

 
7) Midstates, its affiliate Liberty Utilities (Canada) Corp. 

(“LUC”), and all  of its affiliated service companies, such as 
Liberty Energy Utilities (New Hampshire) Corp. are 
prohibited from purchasing gas supply from an affiliated 
entity following the closing of the proposed transaction 
unless approval is petitioned for and granted by the 
Commission. 

 
8) Midstates shall file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the 
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Illinois Commerce Commission with a copy to the Manager 
of the Accounting Department of the Commission within 
fifteen (15) calendar days of the receipt of all regulatory 
approvals required for the proposed transaction to take 
effect.  If the proposed transaction has not been 
consummated within 60 calendar days of the date of the 
Order in this proceeding, I further recommend that a status 
report be required to be filed with the Chief Clerk with a copy 
to the Manager of Accounting, and further status reports 
every 90 calendar days until the executed copy of the final 
purchase agreement has been filed.267 

 
Many of the conditions proposed by Ms. Pearce overlap with her proposed 

recommendations in Sections 7-204(b)(2) and (3). As previously discussed,268 the Joint 

Applicants have agreed to nearly all (but not all) of the changes suggested by Ms. 

Pearce in her markups in condition 1. As indicated above, the Joint Applicants believe 

that the requirements of conditions 2 (cost allocation template), 3 (annual audit), 4 

(triennial cost study), 5 (billing report), and 7 (prohibition on gas supply purchases) have 

been satisfied.269 The Joint Applicants have also agreed to condition 6 with minor 

modifications that have been agreed to by both Staff and the Joint Applicants,270 and 

have agreed to condition 8 as set forth by Ms. Pearce271 

2. PGA Proceeding Liability 

The Joint Applicants proposed modifications to Condition 6. The Joint Applicants 

proposed that: 

[a]s a regulatory matter, Liberty Energy Midstates shall be liable for 
all outstanding over-recovered purchased gas adjustment charges, 

                                            
267 Compare Staff Ex. 10.0 at 16:348-18:397 with 12:266-15:341.  
268 See supra at Part III.A.2. 
269 See supra Part III.A3-III.A7. 
270 See supra Part III.C.2. 
271 Joint Applicant Ex. 5.0 at 5:104-116. 
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and shall be entitled to all outstanding under-recovered purchased 
gas adjustment charges, related to open dockets for reconciliation 
periods ending prior to closing of the proposed transaction.272 
 

Staff witness Pearce testified that her concerns about purchased gas adjustment 

charges were satisfied by the Joint Applicants’ proposed modifications to condition 6.  

3. Disputed Conditions 

The Joint Applicants do not agree with certain parts of condition 1) relating to 

modifications to the ASAs and CAM, which are described fully elsewhere in this brief.273 

The Joint Applicant’s arguments with respect to those modifications are applicable to 

this issue as well and are incorporated by reference here. In addition, Staff’s 

interpretation of the standard required by Section 7-204(b)(5) is legally incorrect, and 

Staff did not actually raise any issue of noncompliance. Therefore, Ms. Pearce’s 

recommendations as to Section 7-204(b)(5) should not be adopted. 

a. Staff’s Interpretation of Section 7-204(b)(5) as 
requiring the Commission to Consider Compliance 
is Legally Incorrect. 

Staff’s interpretation of Section 7-204(b)(5) is not supported by the plain meaning 

of the statute nor prior Commission precedent. Staff’s interpretation of Section 7-

204(b)(5) as requiring a finding on whether a utility will be able to comply with applicable 

laws and rules is one that the Commission has previously declined to adopt.274 In 

Docket 98-0555, the Commission rejected Staff’s argument that a pattern of non-

compliance would amount to a failure to meet the requirements of Section 7-

                                            
272 Joint Applicant Ex. 9.1 at § IV.e. 
273 See supra at Part III.A.2; Part III.B.2. 
274 See Ameritech Illinois, Docket No. 98-0555 at 35-36 (Ill. Comm. Comm’n, Sept. 23, 1999). 
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204(b)(5).275 Instead, the Commission found “that other sections of section 7-204 grant 

the Commission authority to ensure that public utilities are fully compliant with its 

directives.”276 

In construing a statute, the “primary objective is to ascertain and give effect to 

legislative intent, the surest and most reliable indicator of which is the statutory 

language itself, given its plain and ordinary meaning.”277 Statutes with language that is 

clear and unambiguous must be applied as written.278 By its plain language, Section 7-

204(b)(5) only requires that all applicable laws, regulations, rules, decisions  and polices 

governing the regulations of Illinois public utilities remain applicable to Liberty Energy 

Midstates following the reorganization. The Commission has interpreted Section 7-

204(b)(5) consistent with the plain meaning of the statute and in particular as requiring 

the Commission to “ensure that the proposed reorganization does not inappropriately 

shelter or otherwise remove a utility’s activities from regulatory scrutiny by this 

Commission (e.g., by somehow shifting regulated functions to an unregulated 

affiliate).”279 The Joint Applicants meet this standard. All parties to this case have 

agreed that Liberty Energy Midstates will remain subject to the jurisdiction of the 

Commission and to all laws, regulations, rules, decisions, and policies to the same 

extent after the reorganization as before the reorganization.280 

                                            
275 Id. at 36. 
276 Id. 
277 People v. Perry, 224 Ill. 2d 312, 323 (2007). 
278 Id. 
279 Ameritech, at 35. 
280 Tr. at 92:21; Joint Applicant Ex. at 8:171-9:177. 
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As was the case in Docket 98-0555, other statutory provisions provide the 

Commission with authority to ensure compliance. The Commission should not deviate 

from the plain meaning of Section 7-204(b)(5), or the approach it has applied in 

previous proceedings. 

b. Staff Has Not Raised the Issue of Noncompliance 

In addition to applying an incorrect legal standard, Staff has also not raised the 

issue of noncompliance. Staff has presented no evidence of any law that Liberty Energy 

Midstates will be unable to comply with. In addition, the recommendations of each Staff 

witness assume that if the Commission ordered a condition or requirement that it would 

be complied with.  

Although the parties are in disagreement regarding whether the Commission 

should adopt a subset of those recommendations in this order, there is no indication or 

allegation that Liberty Energy Midstates will fail to comply with whatever conditions the 

Commission adopts. For the foregoing reasons, the Commission should find that the 

Joint Applicants have met the requirements of Section 7-204(b)(5). 

D. Section 7-101 

The essential standard of approval under Section 7-101 of the Act, which 

governs certain transactions between affiliated interests, is that the agreement must be 

in the public interest. To uphold that standard, the Commission may disapprove the 

agreement or “condition [its] approval in such a manner as it may deem necessary to 
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safeguard the public interest.”281 The evidence in the record supports a finding that the 

ASAs are in the public interest.  

The ASAs and CAM provide that Liberty Energy Midstates will receive services 

from affiliated interests at the cost incurred by those affiliated interests to provide such 

services.282 Whenever possible, the agreements provide for direct charges to the entity 

that procures a service. Mr. Eichler testified that the services subject to the ASAs 

replace services currently provided by Atmos through an affiliated agreement and that 

the ASAs are necessary to the provision of reliable and cost efficient gas.283 The parties 

appear to be in agreement that the ASAs are necessary for the provision of utility 

service, and with the general approach of the ASAs and CAM and no party has 

seriously disputed whether they are in the public interest. They are. 

Liberty Energy Midstates has included many checks and balances in the ASAs to 

both ensure that all charges under the ASAs are fair and reasonable and to ensure that 

the Commission will be able to exercise all necessary regulatory oversight. Often these 

protections were refined based on recommendations by Staff.  For example, Liberty 

Energy Midstates has agreed to an annual internal audit, which exceeds the biennial 

audit requirement imposed by Commission rules.284 Liberty Energy Midstates has also 

agreed to provide a template of all allocation percentages used to charge Liberty 

                                            
281 220 ILCS 5/7-101. 
282 Joint Applicants Ex. 9.6 at § 2.1; Joint Applicants Ex. 9.7 at § 2.1; Joint Applicants Ex. 9.8 at 
§ 2.1; Joint Applicants Ex. 9.9 at § 2.1; Joint Applicant Ex. 9.10. 
283 Joint Applicant Ex. 2.0 17:363-366. 
284 See supra at Part III.A.4; 83 Ill. Adm. Code 550.150.  



 

65 
 

Energy Midstates pursuant to the ASAs, which will be updated annually.285 A billing 

report summarizing the monthly charges to Liberty Energy Midstates will also be filed 

annually pursuant to each ASA.286 Additionally, Liberty Energy Midstates will be 

conducting a full study of the cost of services provided under the ASAs on a triennial 

basis.287 All of these safeguards provide the Commission with detailed reports and 

information to ensure that Liberty Energy Midstates is in compliance with the terms of its 

proposed ASAs. 

1. Conditions 

Staff witness Pearce recommended the Commission find the proposed ASAs and 

CAM meet the requirements of Section 7-101 if the following conditions are 

imposed by the Commission: 

1) The Company is required to modify the ASA and CAM consistent 
with my proposed revisions as set forth in Attachments A through F. 
 

2) Midstates is required to provide the Manager of Accounting of the 
ICC with a template of all allocation percentages used to charge 
Midstates pursuant to the ASA.  The template shall be provided 
within 60 days of closing the proposed transaction and shall be 
updated annually, with a copy provided to the Manager of 
Accounting no later than March 31. 

 
3) Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated 
to Midstates pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost 

of services provided under the applicable ASA on a triennial basis.  
A full study is required periodically to ensure that Midstates will be 

                                            
285 See supra at Part III.A.3. 
286 See supra at Part III.A.6. 
287 See supra at Part III.A.5. 
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charged appropriately for the services it receives, with no over- or 
under-charging. 

 
5) Each service provider is required to file annually by May 1 a billing 

report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
copy to the ICC’s Accounting Department Manager and to the 
Office of the Chief Clerk of the ICC.  The billing report shall 
summarize the monthly charges to Midstates from its affiliated 
service companies under each applicable ASA.  

 
6) Atmos Energy Corporation shall remain liable for all outstanding 

over-recovered purchased gas adjustment charges related to open 
dockets for reconciliation periods ending prior to closing of the 
proposed transaction.  

 
7) Midstates,  its affiliate Liberty Utilities (Canada) Corp. (“LUC”), and 

all of its affiliated service companies, such as Liberty Energy 
Utilities (New Hampshire) Corp. are prohibited from purchasing gas 
supply from an affiliated entity following the closing of the proposed 
transaction unless approval is petitioned for and granted by the 
Commission. 

 
8) Midstates shall file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois 
Commerce Commission with a copy to the Manager of the 
Accounting Department of the Commission within fifteen (15) 
calendar days of the receipt of all regulatory approvals required for 
the proposed transaction to take effect.  If the proposed transaction 
has not been consummated within 60 calendar days of the date of 
the Order in this proceeding, I further recommend that a status 
report be required to be filed with the Chief Clerk with a copy to the 
Manager of Accounting, and further status reports every 90 
calendar days until the executed copy of the final purchase 
agreement has been filed. 
 

9) The new utility shall be liable to reimburse the Commission for any 
reasonable costs and expenses associated with an audit or 
inspection of books and records maintained outside Illinois.   
 

10)  Midstates shall file the final accounting entries (with the corrections 
noted herein), including the actual amounts recorded by Midstates 
within 60 calendar days following the closing of the proposed 
transaction with the Chief Clerk of the Commission with a copy of 
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the filing to the Manager of the Accounting Department of the 
Commission.288  
 

As previously discussed,289 The Joint Applicants have agreed to most of changes 

suggested by Ms. Pearce in condition 1.290 The Joint Applicants believe they have fully 

satisfied conditions 2 (cost template), 3 (annual audit), 4 (triennial cost study), 5 (billing 

report), 6 (PGA clause liability), and 7 (gas supply purchases from affiliates) as set forth 

above.291 Conditions 8 through 10 have been accepted by the Joint Applicants in 

testimony.292  

With the clarifications noted in this section, the Joint Applicants believe the 

issues in this section are resolved except for certain parts of condition 1) relating to 

changes to the ASAs and CAM. Staff has not identified in the record any specific 

concerns relating to Section 7-101 and has instead listed a set of conditions that Ms. 

Pearce declares should be required without providing, any analysis of how they relate to 

the statute, or identifying any benefits from accepting the recommendations. The Joint 

Applicants’ analysis under Section 7-101 is substantially similar to that of Section 7-204 

and therefore the more detailed arguments in Sections III.A.2 are incorporated by 

reference. 

                                            
288 Staff Ex. 10.0 at 16:346-18:397. 
289 See supra at Part III.A.2 (discussing conditions under 7-204(b)(2)); Part III.B.2 (discussing 
conditions under Section 7-204(b)(3)). 
290 Compare Joint Applicant Ex. 9.6 – 9.10 with Staff Ex. 10.0 Att A – F. 
291 See supra at Part III.A.3-III.A.7(Conditions 2, 3, 4, 5, 7); Part III.C.2 (Condition 6). 
292 Joint Applicant Ex. 5.0 at 3:61-80, 5:104-116. 
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E. ASA and CAM  

The issues regarding specific changes to the ASAs and CAM proposed by Ms. 

Pearce are set forth above. In addition there were certain issues raised in Ms. Pearce’s 

rebuttal testimony that the Joint Applicants believe have been resolved or agreed on 

behalf of Liberty Energy Midstates in the surrebuttal testimony of Mr. Eichler. 

 1. The need to clearly identify what services will be provided by what entity 
and for what entity. 

 
 Liberty Energy Midstates modified the ASAs in accordance with Ms. Pearce’s 

requests to separate what had been a single ASA into four ASAs, one for each of the 

affiliated interests that will provide services to Liberty Energy Midstates.293 By 

separating out the Agreements, the identity of the entity providing services to Liberty 

Energy Midstates is clear (Liberty Energy Midstates is not providing services to any 

entity under any of the ASAs).294 

 Each ASA sets forth a detailed listing of the services covered by the ASA in 

Section 1.2.295 The Joint Applicants believe that this fully satisfies Ms. Pearce’s 

concerns on this point. 

 

 

 

                                            
293 As noted elsewhere, Ms. Pearce also recommended a separate ASA between LUC and 
APCo not involving Liberty Energy Midstates; Liberty Energy Midstates did not agree to this 
requirement. 
294 Joint Applicant Ex. 9.6 at § 1; Joint Applicant Ex. 9.7 at § 1; Joint Applicant Ex. 9.8 at § 1; 
Joint Applicant Ex. 9.9 at § 1. 
295 Joint Applicant Ex. 9.6 at § 1.2; Joint Applicant Ex. 9.7 at § 1.2; Joint Applicant Ex. 9.8 at § 
1.2;; Joint Applicant Ex. 9.9 at § 1.2; 
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 2. The need for Liberty Midstates to be a signer of the ASA 
 
 Liberty Energy Midstates will be a signer to the ASAs in the latest draft filed by 

the Joint Applicants.296 Staff witness Pearce acknowledged this.297 Accordingly, the 

Joint Applicants do not believe this requirement remains at issue. 

 3. Scope of Agreement 
 

Staff witness Pearce made a recommendation regarding language in Schedule II 

to the ASAs setting forth the scope of the agreement.298 The Joint Applicants adopted 

language proposed by Ms. Pearce, with a slight modification, that states each 

agreement “shall be limited in their application to transactions that affect Liberty Energy 

(Midstates) Corp. costs subject to the regulatory oversight of the Illinois Commerce 

Commission (“ICC”) and shall remain in effect until otherwise ordered by the ICC.”299 

Ms. Pearce testified that this satisfied her concern expressed in her rebuttal 

testimony.300 

 
 5. The need for a separate agreement for each entity that provides services 
 
 Liberty Energy Midstates has filed separate agreements for each of the entities 

that provide services to it.301 These entities are Algonquin, LUC, Liberty Utilities Co., 

                                            
296 Joint Applicant Ex. 9.6 – 9.9. 
297 Tr. 67:21. 
298 Staff Ex. 10.0 at 6:120-123. 
299 Joint Applicant Ex. 9.6 Sch. II § A(1); Joint Applicant Ex. 9.7 Sch. II § A(1); Joint Applicant 
Ex. 9.8 Sch. II § A(1); Joint Applicant Ex. 9.9 Sch. II § A(1) 
300 Tr. 77:10.  
301 Joint Applicant Ex. 9.6; Joint Applicant Ex. 9.7; Joint Applicant Ex. 9.8; Joint Applicant Ex. 
9.9. 
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and Liberty NH.302 As previously discussed in other sections, an agreement between 

APCo and LUC was not filed.303  

Setting aside the issue of Ms. Pearce’s inclusion in her markups of an agreement 

between APCo and LUC, the Joint Applicants believe the issue of separating each of 

the ASAs involving Liberty Energy Midstates has been addressed as requested by Staff 

witness Pearce. 

 6. The need for annual internal audits of charges covered by the ASAs 
during the preceding calendar year. 

 
 Liberty Energy Midstates has agreed to an annual internal audit and this 

requirement is discussed in Section III.A.4.  

IV. CONCLUSION 

 
 As a result of discovery, testimony, and informal discussions with Staff, 

the Joint Applicants have reached an agreement with the Illinois Staff on all points 

except certain conditions posed by Ms. Pearce.  As set forth in Joint Applicant’s Exhibit 

9.2, Ms. Pearce has proposed fourteen (14) conditions.  Subject to certain modifications 

and clarifications that have been set forth in the record, the Joint Applicants have 

accepted all but two of those conditions and one of those two was partially accepted.  

The partially accepted condition is Ms. Pearce’s condition that Liberty Energy Midstates 

modify the ASA and CAM consistent with Ms. Pearce’s proposed revisions as set forth 

in Attachments A through F of her rebuttal testimony.304  As discussed in Section III.A.2 

                                            
302 Id.  
303 See supra at Part III.A.2. 
304 Joint Applicants Exhibit 9.2 at IV.d. 
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