
Docket No. 11-0559 
Staff Initial Brief 

 

i 
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

 
Atmos Energy Corporation and   ) 
Liberty Energy (Midstates) (Corp.)  ) 
       ) 
       )    Docket No. 11-0559 
Application for Approval of Proposed   ) 
Reorganization and Other Relief    ) 
 

 
INITIAL BRIEF OF STAFF OF THE 

ILLINOIS COMMERCE COMMISSION 
 
 

 
 
 
 
 
 
 
 

 
 MEGAN C. McNEILL 

Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
mmcneill@icc.illinois.gov 
 

   
    
Counsel for the Staff of the 
Illinois Commerce Commission 
 
February 23, 2012 
 

 

 

mailto:mmcneill@icc.illinois.gov


Docket No. 11-0559 
Staff Initial Brief 

 

ii 
 

TABLE OF CONTENTS 

 

I. INTRODUCTION & PROCEDURAL HISTORY ...................................................... 1 

II. RESOLVED ISSUES .............................................................................................. 2 

A. Sections 7-203 ...................................................................................................... 2 

B. Section 7-204(b)(1) ............................................................................................... 3 

C. Section 7-204(b)(4) ............................................................................................... 4 

D. Section 7-204(b)(5) ............................................................................................... 7 

E. Section 7-204(b)(6) ............................................................................................... 8 

F. Section 7-204(b)(7) ............................................................................................... 8 

G. Section 7-204(c) ................................................................................................. 10 

H. Other .................................................................................................................. 12 

1. Staff Witness Seagle’s Conditions ................................................................ 12 

2. Section 6-103 ................................................................................................ 13 

3. Part 505......................................................................................................... 14 

4. Section 5-106 ................................................................................................ 14 

5. ICC Form 21 .................................................................................................. 16 

III. CONTESTED ISSUES ......................................................................................... 16 

A. Section 7-204(b)(2) ............................................................................................. 16 

1. Conditions ..................................................................................................... 17 

B. Section 7-204(b)(3) ............................................................................................. 35 

1. Conditions ..................................................................................................... 35 

C. Section 7-204(b)(5) ............................................................................................. 36 

1. Conditions ..................................................................................................... 36 

D. Section 7-101 ..................................................................................................... 37 

1. Conditions ..................................................................................................... 38 

IV. CONCLUSION ...................................................................................................... 38 



Docket No. 11-0559 
Staff Initial Brief 

 

1 
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

 
Atmos Energy Corporation and   ) 
Liberty Energy (Midstates) (Corp.)  ) 
       ) 
       )    Docket No. 11-0559 
Application for Approval of Proposed   ) 
Reorganization and Other Relief    ) 
 

 
INITIAL BRIEF OF STAFF OF THE 

ILLINOIS COMMERCE COMMISSION 
 
 NOW COMES Staff (“Staff”) of the Illinois Commerce Commission 

(“Commission”), by and through its undersigned counsel, pursuant to Section 200.800 

of the Commission’s Rules of Practice (83 Ill. Adm. Code 200.800), and respectfully 

submits its Initial Brief in the instant proceeding. 

I. INTRODUCTION & PROCEDURAL HISTORY 

 On August 1, 2011, Atmos Energy Corporation (“Atmos”) and Liberty Energy 

(Midstates) Corp, (“Liberty Energy Midstates”, “Midstates” or “Liberty”) (collectively, 

“Joint Applicants” or “JA”) filed an Application (“Application”) seeking approval under the 

Public Utilities Act (“Act”) (220 ILCS 5/101 et seq.) of the purchase by Liberty Energy 

Midstates of Atmos’ Illinois natural gas utility operations and other relief.  

 In their Application, the Joint Applicants indicated that the reorganization would 

meet the requirements of Section 7-204(b)(1) through 7-204(b)(7) and 7-204(c) of the 

Act and submitted testimony from both Atmos and Liberty Energy Midstates witnesses.  

Direct Testimony was filed by the following Staff witnesses: Brett Seagle (Staff Ex. 1.0), 
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Janis Freetly (Staff Ex. 2.0), Richard W. Bridal II (Staff Ex. 3.0), Bonita A. Pearce (Staff 

Ex. 4.0), David Rearden (Staff Ex. 5.0), and Darin Burk (Staff Ex. 6.0).  Rebuttal 

Testimony was filed by the following Staff witnesses: Brett Seagle (Staff Ex. 7.0), Janis 

Freetly (Staff Ex. 8.0), Richard W. Bridal II (Staff Ex. 9.0), Bonita A. Pearce (Staff Ex. 

10.0), and Darin Burk (Staff Ex. 11.0).  On January 31, 2012, an evidentiary hearing 

was held in Springfield. 

 Many issues have been resolved between the Joint Applicants and Staff. Staff 

and Joints Applicants entered into a stipulation, “Agreed Stipulation Between Joint 

Applicants and Staff,” (“Stipulation”) which is demonstrative of some of the issues and 

conditions which Staff and Joint Applicants have resolved. (See Stipulation filed on 

February 23, 2012)   This Initial Brief will give a short overview and summary of these 

resolved issues and then address contested issues. For the Commission’s 

convenience, attached to this Initial Brief labeled as Attachment A is a list of conditions 

(uncontested and contested) that Staff believes, at minimum, must be met by the Joint 

Applicants if the Commission does approve the proposed reorganization. As explained 

below, Staff recommends that the Commission deny approval of the proposed 

reorganization because the Joints Applicants have failed to satisfy the requirements of 

Section 7-204(b)(2), Section 7-204(b)(3), Section 7-204(b)(5), and Section 7-101 of the 

Act. 

II. RESOLVED ISSUES 

A. Sections 7-203 

Section 7-203 of the Act requires that “No franchise, license, permit or right to 

own, operate, manage or control any public utility shall be assigned, transferred or 
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leased nor shall any contract or agreement with reference to or affecting any such 

franchise, license, permit or right be valid or of any force or effect whatsoever, unless 

such assignment, lease, contract, or agreement shall have been approved by the 

Commission. Such permission shall not be construed to revive or validate any lapsed or 

invalid franchise, license, permit or right, or to enlarge or add to the powers and 

privileges contained in the grant of any franchise, license, permit or right, or to waive 

any forfeiture.” (220 ILCS 5/7-203) 

Staff witness Seagle recommends that the Commission approve the JA’s request 

for authority to transfer all applicable obligations from Atmos to Liberty at the close of 

the proposed transaction.  Mr. Seagle based his recommendation on his review of 

information contained in Section 5.9 of the Purchase Agreement (Staff Ex. 1.0, pp. 10-

11) and the JA’s Exhibit 10.1.  Section 5.9 of the Purchase Agreement, Schedule 5.9(a) 

contains a listing of Atmos’ environmental permits and obligations, all municipal and 

county franchises, supply contracts, maintenance and labor agreements, and any other 

relevant agreements that Atmos will transfer to Liberty at the closing of the proposed 

transaction.  (Id.)  JA’s Exhibit 10.1 contains a complete listing of the Certificates of 

Public Convenience and Necessity (“Certificates”) Atmos intends to transfer to Liberty at 

the close of the proposed transaction.  (JA’s Exhibit 10.0, pp. 1-2) 

B. Section 7-204(b)(1) 

Subsection 7-204(b)(1) of the Act requires the applicants to demonstrate that “the 

proposed reorganization will not diminish the utility’s ability to provide adequate, 

reliable, efficient, safe and least-cost public utility service;”  (220 ILCS 5/7-204(b)(1)). 
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Staff witness Seagle recommends that the Commission find that the proposed 

reorganization will not diminish the JAs ability to provide adequate, reliable, efficient, 

safe and least-cost public utility service.  Mr. Seagle based his recommendation on his 

review of information contained in the direct, rebuttal and surrebuttal testimony of JA’s 

witness David Pasieka, JA’s Exhibit 3.0, pp. 5-6, JA’s Exhibit 5.0, pp. 6-20, JA’s Exhibit 

9.0, pp. 1-2.  JA witness Pasieka’s testimony covered the topics requested by Mr. 

Seagle, namely how Liberty’s operation of the Illinois natural gas distribution system, 

assuming the Commission approved the acquisition, would affect the following areas:  

operation and maintenance budgets, capital expenditures, meter accuracy testing 

procedures, standards and procedures respecting the general operation and 

maintenance of the natural gas distribution system, and the hiring of Atmos’ current 

Illinois gas operations personnel.  Mr. Pasieka also provided additional information 

regarding the due diligence performed by Liberty on Atmos. (Staff Ex. 7.0, pp. 15-20) 

C. Section 7-204(b)(4) 

Section 7-204(b)(4) of the Act requires that “the proposed reorganization will not 

significantly impair the utility’s ability to raise necessary capital on reasonable terms or 

to maintain a reasonable capital structure,” (220 ILCS 5/7-204(b)(4))  Following the 

proposed reorganization, all equity funding will be raised by Algonquin Power and 

Utilities Corp. (“APUC”), the ultimate parent company of Liberty Energy Midstates.  

APUC is a publicly traded Canadian corporation with a reasonably strong capital 

structure comprising approximately 50% debt and 50% equity as of June 30, 2011.  

Further, the $124 million purchase price is only about 12% of APUC’s $1 billion in total 

assets.   Lastly, APUC was able to issue 15.1 million shares of common stock and 
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raised over $85 million in equity in October 2011.  From those facts, Staff witness 

Freetly concluded that APUC has sufficient access to the equity markets to raise 

necessary equity capital on behalf of Liberty Energy Midstates. (Staff Ex. 2.0, pp.4-5) 

 The ability of Liberty Utilities to issue sufficient debt capital through private 

placement on reasonable terms was not established.  Although on its face, the financial 

forecast provided by Liberty Utilities in response to Staff Data Request JF-4.01 indicates 

adequate financial strength to obtain debt financing, Liberty Utilities’ response did not 

include a sufficiently detailed description of forecast assumptions.  Further, Liberty 

Utilities has no historical financial statements.  Thus, the reasonableness of that 

forecast cannot be assessed.  Finally, Liberty Utilities has no history of raising debt 

capital. (Staff Ex. 8.0, pp. 1-2)  Given that, Ms. Freetly and the Joint Applicants agreed 

on two conditions that would demonstrate whether Liberty Utilities can raise the 

necessary debt. (Stipulation, Attachment A, p. 2)  Before the closing of the proposed 

reorganization, Liberty Energy Midstates must file with the Chief Clerk (1) a letter from 

at least one credit rating agency stating its intention to assign a credit rating of BBB 

(low), BBB- or Baa3 or higher to the long-term debt to be issued by Liberty Utilities and 

loaned to Liberty Energy Midstates through an intercompany note as described on Joint 

Applicants Ex. 6.31; and (2) a certified statement either from the chief executive officer 

or chief financial officer of Liberty Utilities that certifies that the Company received no 

oral or written statements from any credit rating agency stating an intention to assign 

                                            
1 Rebuttal Testimony of Ian Robertson, Exhibit 6.0, p. 5 and attached Exhibit 6.3. 
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the proposed debt issuance a credit rating below investment grade.2  The letter and 

certification would indicate that Liberty Utilities can issue the proposed debt referenced 

above at reasonable cost.    

 Further, in her rebuttal testimony, Ms. Freetly proposed that Liberty Energy 

Midstates file a copy of a revolving credit facility with a principal amount of at least $60 

million as evidence that Liberty Utilities will be able to provide Liberty Energy Midstates 

with funds for working capital purposes. (Staff Ex. 8.0, p. 3)  On January 19, 2012, 

Liberty Utilities entered into an agreement for an $80 million senior unsecured revolving 

credit facility. (JA Ex. 9.0, p. 6) In accordance with Ms. Freetly’s recommendation, the 

Company filed a copy of the revolving credit facility entered into by Liberty Utilities. (JA 

Ex. 9.3)  The effectuation of this agreement provides confidence that the Company will 

have sufficient liquidity to meet its short-term obligations. 

 Liberty Energy Midstates must request approval of an Intercompany agreement 

with Liberty Utilities to incur debt under this facility pursuant to Section 7-101(c) of the 

Act, which applies to transactions between the utility and its affiliated interest.  In 

addition, approval under Section 6-102 is required if the term is longer than 12 months 

after the date of the issuance.3 

                                            
2 A credit rating of BBB- (Standard & Poor's and Fitch Ratings), Baa3 (Moody’s Investor 
Service) or BBB (low) (Dominion Bond Rating Service), would not be sufficient to meet this 
proposed condition.   

3 The JA requested approval of the Intercompany Agreement pursuant to Sections 6-102 and 7-
204(c) of the PUA in its Surrebuttal Testimony of Peter Eichler. (JA Ex. 9.0, pp.7-8)  Staff notes 
that this request was not appropriate since the borrowing authority was not requested in the 
original petition for reorganization filed by the Joint Applicants and, therefore, a new filing would 
be necessary. 
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D. Section 7-204(b)(5) 

Section 7-204(b)(5) of the Act requires that the Commission must find, in order to 

approve a proposed reorganization, that, among other things, “the utility will remain 

subject to all applicable laws, regulations, rules, decisions and policies governing the 

regulation of Illinois public utilities.” (220 ILCS 5/7-204(b)(5))  Staff witness Burk testified 

regarding the JA’s obligations to comply with Federal pipeline safety standards codified 

under 49 CFR Sections 191, 192, 193 and 199 and adopted by the Commission in 83 

Ill. Adm. Code 590, the Illinois Pipeline Safety Act, and the Public Utilities Act.  (ICC 

Staff Ex. 6.0 and 11.0)  Liberty provided limited information and documentation to Mr. 

Burk regarding its plans to comply with the identified portions of the CFR, the Pipeline 

Safety Act and the Public Utilities Act. (ICC Staff Ex. 11.0, p. 3)  Mr. Burk indicated that 

he had assigned a Senior Pipeline Safety Analyst to review the material provided by 

Liberty.  Mr. Burk further indicated that, following completion of that review, he will send 

a Notice of Amendment (“NOA”) to Liberty listing each item they need to address where 

their plans are insufficient.  Liberty will be advised in the NOA by what date they should 

respond outlining the steps they will take to address the issues identified in the NOA.  

Mr. Burk recommended that the Commission should order Liberty, upon approval of the 

reorganization, to address all issues identified in the NOA sent following review of their 

safety plans and procedures and to complete its response by the date provided in the 

NOA. (Id., pp. 3-4) Liberty witness Eichler indicated that Liberty will address all issues 

identified during the plan and procedure review and subsequently conveyed via the 

NOA letter from the Commission’s Pipeline Safety Program. (JA’s Ex. 9.0, p. 23) The 

following condition has been agreed to by JAs and Staff:  
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Liberty Energy Midstates, following approval of the reorganization, shall address 
all issues identified during the plan and procedure review and subsequently 
conveyed via the NOA letter by the Pipeline Safety Program (“PSP”).  Revised 
plans and procedures shall be provided to the PSP by the response date 
identified in the NOA letter and address all issues identified by that letter. 

(Stipulation, Attachment A, p. 3) 

Staff does not believe the Joint Applicants have satisfied the requirements of 

Section 7-204(b)(5), therefore, Section 7-204(b)(5) is also addressed below in the 

Contested Issues section. 

E. Section 7-204(b)(6) 

Section 7-204(b)(6) of the Act states that “the proposed reorganization is not 

likely to have a significant adverse effect on competition in those markets over which 

the Commission has jurisdiction[.]”  Staff witness Rearden concluded that the 

Commission should find that the proposed organization is not likely to have an adverse 

effect on competition in those markets over which the Commission has jurisdiction. The 

relevant market that the Commission has jurisdiction over is the retail transportation 

market. The Commission does not regulate the rates offered by competitive providers, 

but it approves the utility’s tariffs that govern transportation service.  It also has 

jurisdiction to prevent some market abuses.  Ratepayers are better protected when the 

retail market is more competitive. Atmos does not have transportation tariffs, therefore, 

the reorganization cannot have an adverse effect on the competition in markets over 

which the Commission has jurisdiction. (ICC Staff Ex. 5.0, pp. 2-3) 

F. Section 7-204(b)(7)   

Section 7-204(b)(7) states, “[i]n reviewing any proposed reorganization, the 

Commission must find that the proposed reorganization is not likely to result in any 
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adverse rate impacts on retail customers.” (220 ILCS 5/7-204(b)(7))  Since the cost of 

capital is a component of a utility’s rates, and the cost of capital could increase with 

financial risk, then an increase in financial risk could increase a utility’s rates.  Following 

the reorganization, the utility’s capital structure will contain a higher proportion of 

common equity than Atmos Energy’s capital structure.  Although the Company indicates 

that they are not seeking approval of this proposed capital structure for ratemaking 

purposes, the Commission must consider whether the proposed capital structure in 

conjunction with other components of the revenue requirement is likely to result in any 

adverse rate impacts.  In order to avoid adverse rate impacts, Ms. Freetly 

recommended a condition, to which the JAs agreed, that essentially caps the common 

equity ratio for ratemaking purposes.  This condition requires that in the next rate 

proceeding, the pre-tax cost of capital for Liberty Energy Midstates will be set using no 

higher than the lower of (1) the pre-tax cost of capital that Liberty Energy Midstates 

would have had if (a) its debt to equity ratio was the same as Atmos’ equity ratio as of 

September 30, 2011 (including short-term debt), and (b) the cost of its debt were the 

same as the cost of debt held by Atmos on September 30, 2011; and (2) the pre-tax 

cost of capital based on the actual capital structure of Liberty Energy Midstates. (Staff 

Ex. 8.0, pp. 4-5; JA Ex. 9.0, pp. 10-11; Stipulation, Attachment A, p. 2)  Imposing this 

condition provides assurance that the Company’s capital structure will not contribute to 

any adverse rate impact resulting from the proposed reorganization. 

Staff witness Bridal made two recommendations in rebuttal testimony with 

respect to approval to the proposed transaction under Section 7-204(b)(7), which the 

Joint Applicants have accepted: 
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1. Liberty Energy Midstates shall submit a report to the Commission on e-
Docket with a copy to the Manager of the Commission’s Accounting 
Department by March 31, 2013 that provides the following: 

 
a. A comparison of Liberty Energy Midstates’ 2012 projected 

budget for the Illinois utility operations (JA Ex. 5.3 and ICC 
Staff Ex. 9.0 Attachment A) to the actual costs incurred by 
Liberty Energy Midstates in operating the Illinois utility during 
2012, with an explanation for each cost variation +/-15%; 
and 

 
b. A comparison of the 2013 projected budget for the Illinois 

utility operations compared to the actual 2012 costs incurred 
by Liberty Energy Midstates in operating the Illinois utility 
during 2012, with an explanation for each cost variation +/- 
15%; and 

 
c. A conclusion as to whether the acquisition of the utility 

operations of Atmos in Illinois by Liberty Energy Midstates 
resulted in an adverse rate impact.   

 
2. The items identified in Section 1.a.-1.c. above will also be reported by the 

President of Liberty Energy Midstates during the annual appearance 
before the Commission which is referenced by Staff witness Seagle4. 

 
(See Staff Ex. 9.0, pp. 2-4; JA Ex. 9.0, pp 4-5; Stipulation, Attachment A, p. 1)   

With the conditions above, Staff believes the proposed transaction meets the 

requirements of Section 7-204(b)(7).   

G. Section 7-204(c) 

Section 7-204(c) of the Act requires the Commission to make certain findings 

regarding savings5 resulting from the proposed reorganization, and costs incurred in 

                                            
4 This is a reference to Staff witness Seagle’s condition found in H.2. on Attachment A and 
should be referenced accordingly in any final order. 

5 The term “savings” in Section 7-204(c)(i) refers to an actual reduction in costs or expenses.  
(Amendatory Order on Rehearing, Docket No. 98-0555, November 15, 1999, p.146) 
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accomplishing the proposed reorganization.  Specifically, Section 7-204(c) of the Act 

states: 

The Commission shall not approve a reorganization without ruling on: (i) 
the allocation of any savings resulting from the proposed reorganization; 
and (ii) whether the companies should be allowed to recover any costs 
incurred in accomplishing the proposed reorganization and, if so, the 
amount of costs eligible for recovery and how the costs will be allocated. 
(220 ILCS 5/7-204(c), Emphasis added) 

 

As such, if the Commission should approve the proposed reorganization, it must make 

two separate findings under Section 7-204(c).   

The first required finding is determining how any savings resulting from the 

proposed reorganization should be allocated among the operating utility, its holding 

company, its affiliates, its stockholders, and its ratepayers.  Staff’s recommendation is 

that all savings resulting from the proposed reorganization be flowed through to the 

costs associated with regulated intrastate operations for consideration in setting rates 

by the Commission.  The Joint Applicants have accepted Staff’s recommendation.  

(Staff Ex. 9.0, p. 4; JA Ex. 9.0, p. 5; Stipulation, Attachment A, p. 2) 

The second required finding is two-fold: (a) determining whether the Joint 

Applicants should be allowed to recover any costs incurred  in accomplishing the 

proposed reorganization; and (b) if so, determining what amount of cost is eligible for 

recovery and how those costs should be allocated among the operating utility, its 

holding company, its affiliates, its stockholders, and its ratepayers.  Staff’s 

recommendation is that no costs incurred in accomplishing the proposed reorganization 

should be recovered from Illinois-jurisdictional ratepayers.  Because Staff recommends 

zero cost be recovered, there is no need for a Commission finding on the allocation of 
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recoverable cost.  Staff’s recommendations include two points of clarification:  (1) 

“Costs incurred in accomplishing the proposed reorganization” include severance costs 

for any employees removed as part of the reorganization; and (2) Staff’s 

recommendation carries no presumption of recoverability of costs attributed or related to 

the reorganization.  The recoverability of any such costs, which may include costs of 

obtaining continuing services or investments to replace Atmos infrastructure, should be 

determined by the Commission in a future rate case.  The Joint Applicants have 

accepted Staff’s recommendation and clarifications.  (Staff Ex. 9.0, pp. 4-5; JA Ex. 9.0, 

pp. 5-6; Stipulation, Attachment A, p. 2) 

In summary, in the event that the Commission should approve the proposed 

reorganization, Staff recommends, and the Joint Applicants agree, the Commission 

should also make the following rulings: 

1) All savings resulting from the proposed reorganization shall 

be flowed through to the costs associated with the regulated 

intrastate operations for consideration in setting rates by the 

Commission (Section 7-204(c)(i) of the Act); and 

2) Any costs incurred in accomplishing the proposed 

reorganization in this or any future proceeding shall not be 

recoverable through Illinois jurisdictional regulated rates 

(Section 7-204(c)(ii) of the Act). 

H. Other 

1. Staff Witness Seagle’s Conditions  

Staff witness Seagle made two recommendations for conditions with respect to 

Commission approval of the proposed transaction (Staff Ex. 7.0, pp. 21-22), which the 

Joint Applicants have accepted (JA’s Ex. 9.0, pp. 3-4; Stipulation, Attachment A, p.1). 

These conditions are similar to the conditions that the Commission enacted in the 
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recently approved AGL/Nicor reorganization, (Order, December 7, 2011, Docket No. 11-

0046, Appendix A, Conditions 27 and 34): 

1) Liberty shall file a semi-annual compliance report on the 
Commission’s e-Docket system in this proceeding with a 
copy to the Manager of the Commission’s Accounting 
Department, reporting on Liberty’s progress toward 
satisfying each condition the Commission imposed on 
Liberty in this case beginning six months after the closing of 
the proposed reorganization and continuing until (1) for two 
years thereafter or (2) Liberty petitions the Commission and 
receives Commission approval to cease filing the required 
reports, whichever comes first. 

 
 

2) The President of Liberty Energy Midstates shall appear 
before the Commission each year on an ongoing basis to 
report on Liberty’s progress toward and continuing 
compliance with the Commission’s Final Order in this case, 
until such time as Liberty is no longer required to file the 
semi-annual reports set forth in condition 1 above. 

 

2. Section 6-103 

Section 6-103 of the Act requires that in any reorganization, the Commission 

shall authorize the amount of capitalization of a public utility formed by a reorganization, 

which shall not exceed the fair value of the property involved. (220 ILCS 5/6-103)  

Liberty Energy Midstates plans to record the acquisition at book value and does not 

intend to seek recovery of goodwill or an acquisition premium, which will be paid for by 

and recorded on the books of Liberty Utilities. (Staff Ex. 8.0, pp. 5-6)  Liberty Energy 

Midstates agreed to file a compliance report with a copy to the Manager of the 

Commission’s Finance Department following the proposed reorganization that describes 

Liberty Energy Midstates’ post acquisition capital structure and identifies the capital 

structure adjustments that result from the proposed reorganization. (JA Ex. 5.0, p. 2; 

Stipulation, Attachment A, pp. 2-3) In the event that the capitalization exceeds book 
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value, Liberty Energy Midstates is required to file a petition seeking Commission 

approval of the fair value study and the resulting capital structure for Liberty Energy 

Midstates pursuant to Section 6-103 of the Act. (Staff Ex. 8.0, p. 6; Stipulation, 

Attachment A, p. 3) 

3. Part 505 

Staff recommends that the Commission find that the JA proposed accounting of 

the transaction as adjusted by Staff witness Pearce is in compliance with 83 Ill. Adm. 

Code 505, the Uniform System of Accounts for Gas Utilities Operating in Illinois if the 

Commission imposes the following conditions, as set forth below: 

1. The Liberty Energy Midstates shall accept the corrections to its 
preliminary journal entries as described in the rebuttal testimony of 
Staff witness Pearce (ICC Staff Exhibit 10.0, pp. 3 – 4, lines 64 – 
76); and, 

 
2. Liberty Energy Midstates shall file the final accounting entries (with 

the corrections noted herein), including the actual amounts 
recorded by Midstates within 60 calendar days following the closing 
of the proposed transaction with the Chief Clerk of the Commission, 
with a copy of the filing to the Manager of the Accounting 
Department of the Commission. 

 
The Company agreed to these conditions in the surrebuttal testimony of Mr. 

Peter Eichler, Exhibit 9.2, Section IV. (a). 

4. Section 5-106 

Section 5-106 of the Act [Office of public utility; books, accounts and papers] 

specifically requires that: 

Each public utility shall have an office in one of the cities, villages or 
incorporated towns in this State in which its property or some part thereof 
is located and shall keep in said office all such books, accounts, papers, 
records and memoranda as shall be ordered by the Commission to be 
kept within the State.  The address of such office shall be filed with the 
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Commission.  No books, accounts, papers, records or memoranda 
ordered by the Commission to be kept within the State shall be at any time 
removed from the State, except upon such conditions as may be 
prescribed by the Commission. 

Each public utility shall be liable for, and upon proper invoice from the 
Commission shall promptly reimburse the Commission for, the reasonable 
costs and expenses associated with the audit or inspection of any books, 
accounts, papers, records and memoranda kept outside the State. 

(220 ILCS 5/5-106) 

Liberty Energy Midstates has requested approval to maintain books and records outside 

of Illinois and to be liable to reimburse the Commission for any reasonable costs and 

expenses associated with an audit or inspection of information maintained outside 

Illinois. Midstates indicated the financial and accounting records for Midstates will be 

maintained in Missouri and that the files will be maintained on the Company’s electronic 

database so that digital copies of all books and records will be available in Illinois and at 

the Commission’s request hard copies will be made available in Illinois as well.  The 

Applicants state that certain original source paper documents may be more efficiently 

maintained in locations other than Illinois. (ICC Staff Exhibit 4.0, pp. 15 – 16, lines 353 – 

369)  

Staff recommends the Commission in its Order in this proceeding conclude that: 

Liberty Energy Midstates shall be allowed to maintain its books and records in 
Missouri, with the provision that Liberty Energy Midstates will be liable for, 
and upon proper invoice from the Commission will promptly reimburse for 
reasonable costs and expenses associated with the audit or inspection of any 
books, accounts, papers, records and memoranda kept outside of the State, 
pursuant to Section 5-106 of the Act.  Further, digital copies of all books and 
records will be available in Illinois and at the Commission’s request hard 
copies will be made available in Illinois as well.  

(ICC Staff Exhibit 4.0, pp. 14 – 15, lines 318 – 329) 
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5. ICC Form 21 

In surrebuttal testimony JA witness Peter Eicher proposed that the JA file two ICC 

form 21s for 2012. JAs recommended that the Commission order:  

1. Atmos shall file an ICC form 21 for the period beginning January 1, 2012 
and ending on the date of closing of the Asset Purchase Agreement. 
 

2. Liberty Energy Midstates shall file an ICC form 21 for the period beginning 
on the date of closing of the Asset Purchase Agreement and ending on 
December 31, 2012. The filing shall also include a simple consolidation of 
this form with Atmos’ form 21. 
(JA Ex. 9.0, p. 2) 

 Staff agrees with this proposal. (Stipulation, Attachment A, p. 2) 

III. CONTESTED ISSUES 

A. Section 7-204(b)(2) 

Section 7-204(b)(2) of the Act requires that the Commission must find that  “the 

proposed reorganization will not result in the unjustified subsidization of non-utility 

activities by the utility or its customers.” Staff is unable to recommend that the 

Commission make the finding pursuant to Section 7-204(b)(2) based on the JA proposal 

and therefore recommends the Commission deny approval of the proposed 

reorganization. It is apparent that the reason that Algonquin Power and Utilities Corp. 

(“APUC”) seeks to acquire the utility operations of Atmos is to subsidize the unregulated 

operations held by Algonquin Power Company (“APCO”).  Staff has identified the 

changes that needed to be made in the ASAs and CAM and offered the revised 

Affiliated Service Agreements (“ASA”) and Cost Allocation Manual (“CAM”) in its rebuttal 

testimony (ICC Staff Exhibit 10.0, Attachments A through F).  Midstates did not adopt 

those changes and instead offered new revised ASAs and CAM in its surrebuttal 

testimony (JA Exhibit 9.7 through 9.10).  If the intent of acquiring the regulated gas 
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utility operations of Atmos was not to subsidize the unregulated operations of APCO, 

Staff believes Midstates should have adopted the ASAs and CAM offered by Staff. 

  In the event the Commission does approve the reorganization, Staff 

recommends that the Commission impose certain conditions, as set forth below to 

ensure that the proposed reorganization will not result in the unjustified subsidization of 

non-utility activities by the utility or its customers as required by Section 7-204(b((2) of 

the Act.  (ICC Staff Exhibit 4.0, p. 3, lines 58 – 64) (ICC Staff Exhibit 10.0, pp. 12 - 13, 

lines 261 – 294) 

1. Conditions 

1) Midstates will accept the proposed revisions to the Affiliated Service 

Agreements (“ASA”) and Cost Allocation Manual (“CAM”) as set forth 

in ICC Staff Exhibit 10.0, Attachments A through F.   

2) Each service provider will provide the Manager of Accounting of the 

ICC with a template of all allocation percentages used to charge 

Midstates pursuant to each applicable ASA.  Specifically, each 

template should account for 100% of each cost category being 

allocated, including the respective percentages allocated to other 

affiliates, as well as Midstates. The template should be provided within 

60 days of closing the proposed transaction and should be updated 

annually, with a copy provided to the Manager of Accounting no later 

than March 31. 

3)  Each service provider will perform an annual internal audit that 

includes certain specific tests of costs allocated to Midstates pursuant 
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to the applicable ASA, including compliance with the processes 

outlined in the ASA and including a review of the allocation factors and 

the calculation of each to verify that they are updated and calculated in 

accordance with the respective ASA, as stated in the Illinois Rider 

attached to the ASA. 

4) Each service provider will conduct a full study of the cost of services 

provided under the applicable ASA on a triennial basis.  A full study is 

necessary periodically to ensure that Midstates will be charged 

appropriately for the services it receives, with no over- or under-

charging. The cost of services study shall be provided to the 

Accounting Department Manager no later than July 1 of the year 

following the initial three-year period, according to provisions of the 

Illinois Rider attached to the ASA. 

5) Each service provider will file annually by May 1 a billing report on the 

ICC’s e-Docket system in Docket No. 11-0559 with a copy to the ICC’s 

Accounting Department Manager and to the Office of the Chief Clerk of 

the ICC.  The billing report should summarize the monthly charges 

billed to Midstates and each of the affiliated companies by each 

service provider under each applicable ASA. 

6) Neither Midstates nor its affiliate Liberty Utilities (Canada) Corp. 

(“LUC”) nor any of its affiliated service companies, such as Liberty 

Energy Utilities (New Hampshire) Corp. may purchase gas supply from 
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an affiliated entity following the closing of the proposed transaction 

without petitioning the Commission for authority. 

7) Algonquin Power & Utilities Corp. (“APUC”) and its affiliates should be 

required to submit a petition under Section 7-101 of the Act for the 

Commission to consider the effectiveness of the ASAs approved in this 

proceeding prior to filing any request for an increase in rates, but in 

any case no later than September 30 of the year following the first full 

calendar year subsequent to closing the proposed transaction.  The 

petition should indicate the costs recovered from Midstates for each 

accumulated calendar year through each ASA.  The allocated common 

costs from each service provider should be supported by exemplar 

allocation percentages for each service provided and must include all 

allocation percentages to the various entities to account for 100% of 

the allocated costs.  The direct charges to the various affiliates billed 

by each service company should also be included.  After reviewing the 

results, the Commission may consider modifications to the ASAs. 

The JA did not accept all of Staff’s proposed conditions in the surrebuttal 

testimony of Mr. Peter Eichler (JA Exhibit 9.2).  Many of the above stated conditions are 

relevant to more than one finding that the Commission would need to make in order to 

approve the proposed reorganization.  Thus, the discussion of each of Staff’s proposed 

conditions will follow the presentation of the various findings that the Commission is 

required to make. 
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Status of Section 7-204(b)(2) Conditions 

1.  Midstates will accept the proposed revisions to the Affiliated Service 
Agreements (“ASA”) and Cost Allocation Manual (“CAM”) as set forth in 
ICC Staff Exhibit 10.0, Attachments A through F. 

 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.2, IV. 

d.), some of Staff’s revisions to the ASA and CAM were accepted, but not all. 

Additionally, the revised ASAs included with Mr. Eichler’s surrebuttal testimony did not 

start with Staff’s proposed documents from ICC Staff Exhibit 10.0, Attachments A 

through F, and reflect Midstate’s changes in blackline.  Thus, it is very difficult to identify 

which of Staff’s changes were incorporated and which were rejected.  Essentially, 

Midstates proposed the following new ASAs in the surrebuttal phase of the instant 

proceeding, on January 25, 2012: 

1) JA Exhibit 9.6, ASA between Algonquin Power and Utilities Corp. 

(“APUC”), a Canadian Corporation (the ultimate parent holding 

company), and Liberty Energy (Midstates) Corp. (“Midstates”) (the 

regulated subsidiary that will own and operate the gas distribution 

facilities located in Illinois, pending ICC approval of the proposed 

transaction); 

2) JA Exhibit 9.7, ASA between Liberty Utilities (Canada) Corp. (“LUC”), a 

Canadian Corporation, and Midstates; 

3) JA Exhibit 9.8, ASA between Liberty Utilities Co., a Delaware 

corporation, and Midstates; 
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4) JA Exhibit 9.9, ASA between Liberty Energy Utilities (New Hampshire) 

Corp. (“Liberty NH”) and Midstates; and 

5) JA Exhibit 9.10, the Cost Allocation Manual (“CAM”) that forms the 

basis for allocation of costs pursuant to each ASA listed above. 

Because Midstates failed to provide blackline versions of its latest proposed 

ASAs and CAM, and because some of Staff’s proposed revisions were accepted by 

Midstates but reflected in a different section of the ASA or CAM, it is extremely difficult 

to identify and describe all the differences between Staff’s proposed versions (ICC Staff 

Exhibit 10.0, Attachments A through F) and those provided by Midstates in surrebuttal 

testimony (JA Exhibit 9.6 through 9.10).  Therefore, Staff is limited to discussing the 

more significant differences between the ASAs proposed by Staff in its rebuttal 

testimony and the ASAs proposed by the Midstates in surrebuttal testimony, as well as 

JA Exhibit 9.2, Summary of Conditions Proposed by Staff Witnesses With Responses 

by Joint Applicants. 

The most significant of Staff’s revisions that Midstates did not accept include the 

following: 

a) There should be an ASA for the services provided by Algonquin 

Power Company (“APCO”); 

b) The CAM should clearly identify the “Service Companies”; 

c) Each ASA should identify all parties to the agreement; 
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d) The principles of cost allocation should be incorporated into the 

ASAs; and 

e) The principles of cost allocation should also be incorporated into 

the CAM. 

A discussion regarding each of Staff’s significant revisions which were not 

accepted by Midstates follows below. 

a) There should be an ASA for the services provided by Algonquin Power Company 
 

Staff asserts that a separate ASA is necessary for each entity that provides services 

to affiliates that result in charges being billed to Midstates.  The surrebuttal testimony of 

Mr. Eichler (JA Exhibit 9.0) did not include a proposed ASA between Algonquin Power 

Company, a Canadian Corporation, (“APCO”) and Liberty Utilities (Canada) Corp. 

(“LUC”), as proposed by Staff in ICC Staff Exhibit 10.0, Attachment F.  APCO is a 

holding company as defined by FERC regulation 18 CFR section 366.1 (ICC Staff 

Exhibit 10.0, Attachment F, Schedule III) and is the parent company for the unregulated 

operations of APUC (JA Exhibit 9.10, p.2).   (For purposes of understanding the 

organizational structure of APUC and its many affiliates, please See Attachment B, Staff 

Cross Exhibit 1.) 

Midstate’s proposed CAM states:  

“From time to time, APCO may provide Engineering and Technical Labor 
to Liberty Utilities.  These charges plus an allocation for corporate 
overheads such as rent, materials, supplies, etc. are capitalized and 
directly charged to the relevant utility.”   
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(JA Exhibit 9.10, p.7) (emphasis added) 

Charges plus an allocation for corporate overheads would be directly charged to 

the “relevant utility” which would include the regulated operations of Midstates.  Thus, 

charges from the unregulated operations of APCO would be billed to the Illinois 

regulated operations of Midstates without safeguards to insure that Midstates did not 

subsidize the unregulated operations of APCO. In addition, the CAM does not state how 

the allocation for corporate overheads would be derived.  By including this language in 

the CAM, Midstates is asking the Commission to approve transactions between the 

unregulated operations and the regulated operations without providing any indication as 

to how those charges would be determined or under what conditions those services 

would be provided.  Without an ASA that sets forth the parameters of the transactions 

that would be approved by the Commission, the Commission is unable to safeguard the 

public interest as required by Section 7-101(3) of the Public Utilities Act (“Act”).  

During cross-examination of Midstates witness Mr. Peter Eichler, he was referred 

to JA Exhibit 9.10, the CAM, page 5, item C titled “Labor Services and Cost Allocation 

from APCO to LUC”.  In reference to this section of the CAM, Mr. Eichler was asked if 

the CAM provides that APCO may provide engineering and technical labor to LUC and 

he agreed that it does.  (TR Jan. 31, 2012, p. 55, lines 11 – 17)  Mr. Eichler was also 

asked if that section of the CAM states “These charges plus an allocation for corporate 

overhead such as rent, materials, supplies, etc. are capitalized and directly charged to 

the relevant utility” and he answered yes. (TR Jan. 31, 2012, p. 55, lines 18 – 22)  

Finally, Mr. Eicher was asked if the JA have sought approval for an ASA for charges 

from APCO to LUC and he affirmed they had not, because those are two Canadian 
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companies that are non-utilities. (TR Jan. 31, 2012, p. 56, lines 4 – 10)  When Mr. 

Eichler was asked to confirm if that is the reason the JA did not request approval of an 

ASA for these transactions, he added “They are not only Canadian companies, but 

neither of those is a public utility.  So for that reason, we don’t believe that approval is 

required.”  (TR Jan 31, 2012, p. 57, lines 1 – 7)   

In addition, the surrebuttal testimony of Mr. Eichler did not include an ASA for the 

provision of services by Liberty Utilities Co, (“LUC”) to APUC and APCO.  LUC is the 

parent of Liberty Delaware who owns Midstates.  Moreover, through the CAM, LUC 

provides many services to Midstates, as confirmed by Mr. Eichler during cross 

examination (TR Jan 31, 2012, p. 57, lines 8 – 20).   

Midstates’ proposed CAM (JA Exhibit 9.10, p. 7, last paragraph of Section IV.) 

states that LUC provides informational technology and some human resource services 

to APCo and APUC and directly charges costs for these services to APCo and APUC. 

However, when Mr. Eichler was asked during cross-examination if Midstates provided 

an ASA that seeks approval for charges from LUC to the ultimate parent APUC and its 

affiliate APCO, he answered, “No. Again, that was deemed non-utility and we did not 

seek approvals for that”. (TR Jan. 31, 2012, p. 58, lines 6 – 11)   

Staff witness Pearce expressed concerns that the ASAs provided by Midstates in 

the surrebuttal testimony of Mr. Eichler (JA Exhibit 9.0) would not be sufficient to protect 

Illinois ratepayers from potential cross-subsidization that could occur because of the 

organization of some affiliates, whereby services and their related costs might be 

charged by one of the affiliates to another affiliate who would then allocate those costs 

to the Illinois utility, and those costs would not be covered by an ASA or readily 
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identified at the utility level. (TR, Jan 31, 2012, p. 68, lines 17 – 22 and p. 69, lines 1 – 

11).   

b) The CAM should clearly identify the “Service Companies” 

Midstate’s proposed CAM (JA Exhibit 9.10, p. 7, Section V., paragraph 1) refers 

to services by a generic Service Company that has not been identified within the CAM 

and for which Midstates has not submitted an ASA setting forth the method of cost 

allocations or the manner in which costs will be charged to the entities receiving service.  

But, by the inclusion of the following statement in the CAM, Midstates is requesting that 

the Commission approve future transactions without allowing the Commission to put 

appropriate safeguards to protect the public interest as required by Section 7-101 of the 

Act in place: 

“Some of LUC’s regulated utilities may receive services such as: billing 
and customer service; operations and engineering; environment, health 
and safety, and security; finance information technology; regulatory; legal; 
and administrative services, e.g., rent, insurance, and office services, from 
a Service Company.”  
(JA Exhibit 9.10, p. 7) (emphasis added) 
 
In response to questions under cross examination of JA witness Peter Eichler, 

Midstates filed Exhibit 12.0, attached to this Initial Brief as Attachment C, that identified 

the Service Companies referred to in the CAM.  (TR, Jan 31, 2012, pp. 41-42)  

However, the information in this document has not been incorporated into the CAM or 

any of the applicable ASAs.  Also, the identification of a generic “Service Company” in 

the CAM is not limited by the filed Exhibit 12.0.  Unless the generic “Service Company” 

is identified in the CAM, the Commission is being asked to approve transactions by an 

unidentified Service Company. 
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c) Each ASA should identify all parties to the agreement 
 

Staff asserts that each ASA should identify all parties to the agreement, and that 

those parties should be listed on a Schedule of each ASA. Midstates did not incorporate 

Staff’s proposal that all parties to the agreement be identified in each of the ASAs; 

therefore, it is not clear which entities are receiving services, other than Midstates, 

under each ASA.  It is necessary to clearly identify what services will be provided by 

what entity and for what entity (ICC Staff Exhibit 10.0, p. 5, lines 99 – 104) to know 

whether the costs being allocated to Midstates are appropriate.  Having all parties that 

receive services from the entity providing services listed in the ASA is Staff’s remedy to 

identifying all affiliates who could receive services from the providing entity under each 

respective ASA.  Absent a list in the ASA or something comparable, the Commission 

will not know what other affiliates besides Midstates are receiving services from each 

entity, making it impossible to prevent cross-subsidization.  

As an example, the surrebuttal testimony of Mr. Eichler included an ASA for the 

provision of services by LUC and Midstates as JA Exhibit 9.7.  Midstate’s proposed 

CAM states: 

“In addition, LUC provides informational technology and some human 
resource services to APCo and APUC.  These costs are directly charged 
to APCo and APUC.”   
(JA Exhibit 9.10, p. 7)  

Thus, LUC provides services to entities other than Midstates, but that provision of 

services is not considered in the ASA for LUC as proposed by Midstates in its JA Exhibit 

9.7.  By the inclusion of this statement in the CAM that these services may be provided, 

Midstates is requesting the Commission’s approval of the transactions for which the 
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Commission knows nothing about how the costs would be allocated to the unregulated 

entities receiving services.  The Commission cannot safeguard the public interest as 

required by Section 7-204 of the Act to insure that the unregulated operations do not 

subsidize the regulated operations without those transactions also being considered in 

the ASA.   

 d) The principles of cost allocation should be incorporated into the ASAs 
 

 The following language that sets forth the principles of cost allocation found in 

Section B. of the Illinois Rider should be incorporated into the ASAs, as exemplified in 

ICC Staff Exhibit 10.0, Attachments A and C through F: 

B. The following bases for charges shall apply to transactions entered into 
pursuant to the ASA: 
 
i. Costs charged and allocated pursuant to the ASA shall include direct 

labor, direct materials, direct purchased services associated with the 
related asset or services, and overhead amounts. 

 
ii. Tariffed rates or other pricing mechanisms established by rate setting 

authorities shall be used to provide all regulated services. 
 
iii. Services not covered by (ii) shall be charged by the providing party to 

the receiving party at fully distributed cost. 
 
iv.  For facilities and administrative services rendered to a rate-regulated 

subsidiary of the Service Company, parties shall charge for services on 
the following basis: 

 
Services provided to a rate-regulated subsidiary of Service Company 
by another party shall be charged by the providing party to the 
receiving party at:  
 
(1) the prevailing price for which the service is provided for sale to the 
general public by the providing party (i.e., the price charged to non-
affiliates if such transactions with non-affiliates constitute a substantial 
portion of the providing party’s total revenues from such transactions) 
or, if no such prevailing price exists,  
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(2) an amount not to exceed the fully distributed cost (determined as 
provided in the CAM) incurred by the providing party in providing such 
service to the receiving party. 

 

This language sets forth the basis for affiliate charges, as necessary to prevent 

cross-subsidization between regulated and unregulated utilities, as well as cross-

subsidization between regulated utilities. (ICC Staff Exhibit 10.0, p. 5, lines 106-109)  

Based on a review of Mr. Eichler’s surrebuttal testimony and JA Exhibits 9.6 through 

9.10, it is not apparent that these principles are reflected in Midstate’s proposed ASAs 

and CAM, as they should be.  In order for there to be no cross subsidization, all services 

provided by the entity must be subject to the same cost allocation principles, not just the 

Illinois regulated utility operations. 

 
 e) The principles of cost allocation should also be incorporated into the CAM 

The language below that sets forth the principles of cost allocation should also be 

incorporated into the CAM as reflected in Staff’s proposed revisions to Sections III 

through V of the CAM, as exemplified in ICC Staff Exhibit 10.0, Attachment B.  ICC Staff 

Exhibit 10.0, Attachment B, Section III, items 2 and 3 contain principles for cost 

allocation to support identification of cost origin and support for the allocation method, 

as well as identification to prevent recovery of allocated costs that would not be 

recoverable in rates if they were directly charged to the entity. In order for there to be no 

cross subsidization, all costs charged by the entity providing the services must be 

subject to the same cost allocation principles, and not just apply to the Illinois regulated 
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utility operations. (ICC Staff Exhibit 10.0, p. 5, lines 106-109) The language below is 

only adapted for LUC and would need to be adapted for each service provider. 

Costs shall be charged to a party using either a direct charge or an 
allocation.  Any cost allocation methodology for the assignment of 
corporate and affiliate costs will comply with the following principles: 

 

1) For administrative services rendered to a rate-regulated subsidiary of 
LUC or each cost category subject to allocation to rate-regulated 
subsidiaries by LUC, LUC must be able to demonstrate that such 
service or cost category is reasonable for the rate-regulated subsidiary 
for the performance of its regulated operations, is not duplicative of 
administrative services already performed within the rate-regulated 
subsidiary, and is reasonable and prudent. 

2) LUC will have in place positive time reporting systems adequate to 
support the allocation and assignment of costs of executives and other 
relevant personnel to receiving parties. 

3) Parties must maintain records sufficient to specifically identify costs 
subject to allocation, particularly with respect to their origin.  In 
addition, the records must be adequately supported in a manner 
sufficient to justify recovery of the costs in rates of rate-regulated 
receiving parties to this agreement to ensure that costs which would 
have been denied recovery in rates had such costs been directly 
incurred by the regulated operation are appropriately identified and 
segregated in the books of the regulated operation. 

 

2. Each service provider must provide the Manager of Accounting of the ICC 
with a template of all allocation percentages used to charge costs to 
Midstates pursuant to each applicable ASA.  Specifically, each template 
should account for 100% of each cost category being allocated, including 
the respective percentages allocated to other affiliates, as well as 
Midstates. The template should be provided within 60 days of closing the 
proposed transaction and should be updated annually, with a copy 
provided to the Manager of Accounting no later than March 31. 

 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.2, IV. 

e.), Midstates accepted Staff’s proposed condition, provided that the obligation would be 

on the utility, not the entity providing services to Midstates.  During cross-examination, 

Staff witness Pearce was asked if JA Exhibit 9.1, IV. a. addressed her concerns 
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regarding Midstates’ proposal to provide a template of all the allocation percentages 

used to charge Midstates pursuant to each of the ASAs (TR Jan. 31, 2012, p. 73, lines 6 

– 20).  Staff witness Pearce responded that she was not entirely sure, due to the JA 

Exhibit 9.11, attached to the surrebuttal testimony of Mr. Eichler.  Regarding JA Exhibit 

9.11, she expressed the concern that Staff would want to see for each service provider 

the costs that are being allocated to the utility, and how those were spread amongst all 

the other affiliates as well.  She expressed a further concern that she would want to see 

how all the costs were being allocated, that they would comprise the portion that was 

flowing down to the regulated utility, not just the calculation of the percentage that went 

to the utility. (TR Jan. 31, 2012, p. 74, lines1 – 16)  In response to further questioning, 

Staff witness Pearce indicated that she would want to know that 100 percent of all the 

costs and how they are being charged to all the affiliates according to all the ASA would 

be included on the templates. Based on her review of JA Exhibit 9.11, she indicated that 

it was not clear to her that this is the case. (TR Jan. 31, 2012, p. 75, lines 7 – 11) 

 

3. Each service provider must perform an annual  internal audit of compliance 
with the ASA that includes tests of costs allocated to Midstates pursuant to 
the applicable ASA, including compliance with the processes outlined in 
the ASA and including a review of the allocation factors and the calculation 
of each to verify that they are updated and calculated in accordance with 
the respective ASA., as stated in the Illinois Rider attached to the ASA. 

 
According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.2, IV. f.), 

Midstates accepted Staff’s proposed condition, provided that the obligation would be on 

the utility, not the entity providing services to Midstates.  During cross-examination, Staff 

witness Pearce was referred to JA Exhibit 9.7, the Illinois Rider, which is attached as 

Schedule II, and in particular to paragraph 7 thereof, which requires an internal audit of 
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the charges covered by the ASA during the preceding calendar year to be provided to 

the Manager of the Accounting Department of the ICC no later that July 1 of each 

calendar year.  Staff witness Pearce indicated concerns that the annual internal audit 

would need to be conducted by the entity that provided the services, not the utility that 

received the service. In that way, the charges being allocated down to the utility could 

be audited. (TR Jan. 31, 2012, p. 70, lines 2 – 22 and p. 71, lines 1 – 4)  She further 

indicated that the annual internal audit should be performed on the charges under each 

of the ASAs (TR Jan. 31, 2012, p. 72, lines 3 – 14). 

4. Each service provider must conduct a full study of the cost of services 
provided under the applicable ASA on a triennial basis.  A full study is 
necessary periodically to ensure that Midstates will be charged 
appropriately for the services it receives, with no over- or under-charging. 
The cost of services study shall be provided to the Accounting Department 
Manager no later than July 1 of the year following the initial three-year 
period, according to provisions of the Illinois Rider attached to the ASA. 

 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.2, IV. 

g.), Midstates accepted Staff’s proposed condition, provided that the obligation would be 

on the utility, not the entity providing services to Midstates.  During cross-examination, 

Staff witness Pearce was referred to JA Exhibit  9.6, Schedule II, paragraph 8 and 

asked if that would satisfy her concerns on the point of triennial cost studies.  She 

clarified that the obligation should rest with the entity providing the services, to ensure 

that the allocators are reasonable for the portion that’s going to the Illinois utility.  Upon 

further questioning, she agreed that a cost study for the charges under each of the 

ASAs would address her concerns. (TR Jan. 31, 2012, p. 77, line 11 through p. 79, line 

8) 
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5.  Each service provider must file annually by May 1 a billing report on the 
ICC’s e-Docket system in Docket No. 11-0559 with a copy to the ICC’s 
Accounting Department Manager and to the Office of the Chief Clerk of the 
ICC.  The billing report should summarize the monthly charges billed to 
Midstates and each of the affiliated companies by each service provider 
under the applicable ASA. 

 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.2, IV. 

h.), Midstates accepted Staff’s proposed condition, provided that the obligation would be 

on the utility, not the entity providing services to Midstates.  During cross-examination, 

Staff witness Pearce was referred to JA Exhibit  9.6, Schedule II, paragraph 9 and 

asked if that would satisfy her recommendation that the utility provide a billing report to 

the Commission.  She clarified that the obligation should rest with the entity providing 

the services, to ensure that the allocators are reasonable for the portion that’s going to 

the Illinois utility.  Upon further questioning, she agreed that a billing report with respect 

to the charges under each of the ASAs would address her concerns. (TR Jan. 31, 2012, 

p. 77, line 11 through p. 79, line 8) 

 

6.  Neither Midstates nor its affiliate Liberty Utilities (Canada) Corp. (“LUC”) 
nor any of its affiliated service companies, such as Liberty Energy Utilities 
(New Hampshire) Corp. (“Liberty New Hampshire”) may purchase gas 
supply from an affiliated entity following the closing of the proposed 
transaction without petitioning the Commission for authority. 

 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.1, IV. 

c.), Midstates agreed that it is prohibited from purchasing gas supply from an affiliated 

entity following closing of the proposed transaction, unless such approval is not required 

under applicable law.  During cross-examination, Staff witness Pearce was asked if that 

condition would satisfy her concerns that Midstates not be allowed to procure gas 
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supply from an affiliated entity without approval and she indicated it would.  (TR Jan. 31, 

2012, p. 80, lines 15 – 22 and p. 81, lines 1 – 5)  

However, Staff’s proposed condition would also prohibit affiliates of Midstates, 

including LUC and Liberty New Hampshire from purchasing gas supply from an 

affiliated entity.  Therefore, Ms. Pearce’s concerns regarding potential cross-

subsidization through gas purchases from affiliate other than Midstates, has not been 

fully addressed by Midstate’s condition as stated in JA Exhibit 9.1, Section IV. c. Further 

confusion as to Midstate’s response to this condition results from JA Exhibit 9.2, Section 

IV. I, in which its response refers back to JA Exhibit 9.1, Section IV. c and indicates the 

following provision:  “(Accepted with clarification that the condition applies to the extent 

prohibited by applicable law.)”  Based on the fact that Midstates did not accept Staff’s 

proposed condition, as referenced in the rebuttal testimony of Staff witness Pearce (ICC 

Staff Exhibit 10.0, p. 20, lines 446 – 452), it is Staff’s view that this condition has not 

been accepted. 

7.  APUC and its affiliates should be required to submit a petition under 
Section 7-101 of the Act for the Commission to consider the effectiveness 
of the ASAs approved in this proceeding prior to filing any request for an 
increase in rates, but in any case no later than September 30 of the year 
following the first full calendar year subsequent to closing the proposed 
transaction.  The petition should indicate the costs recovered from 
Midstates for each accumulated calendar year through each ASA.  The 
allocated common costs from each service provider should be supported 
by exemplar allocation percentages for each service provided and must 
include all allocation percentages to the various entities to account for 
100% of the allocated costs.  The direct charges to the various affiliates 
billed by each service company should also be included.  After reviewing 
the results, the Commission may consider modifications to the ASAs. 
 

According to the surrebuttal testimony of Mr. Peter Eichler, (JA Exhibit 9.0, pp. 22 

– 23, lines 525 – 537 and JA Exhibit 9.2, IV. j.), Midstates does not accept this 
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condition, because in the its view, such a requirement would be unduly burdensome, 

“particularly  where the Commission retains all of its oversight powers over Liberty 

Energy Midstates and where additional reporting and other conditions provide the 

Commission with additional access to information regarding the costs incurred by 

Liberty Energy Midstates.”  (JA Exhibit 9.0, p. 23, lines 534 – 537) 

Staff strongly supports this condition for the following reasons: 

First, Midstates did not accept Staff’s proposed revisions to the CAM and ASAs, 

as set forth in ICC Staff Exhibit 10.0, Attachments A through F (JA Exhibit 9.2, Section 

IV. d); and, 

Second, Midstates did not accept Staff’s conditions regarding the internal audit; 

annual billing report; cost allocation template; and triennial cost of service study.  

Instead, it modified Staff’s proposed conditions to place the obligation on the utility, not 

on the affiliated entity providing the services pursuant to the respective ASA. (JA Exhibit 

9.2, Section IV. items e. through h.)  

Staff strongly believes this condition is necessary, mainly because the Midstates 

did not accept all of Staff’s proposed conditions to preclude potential cross-

subsidization, especially Staff’s proposed revisions to the CAM and ASA set forth in ICC 

Staff Exhibit 10.0, Attachments A through F.  Additionally, the ultimate parent of 

Midstates, APUC, has an organization structure which includes various levels of service 

providers and affiliates who may provide services for which Midstates ultimately is 

charged, either directly or indirectly (see Attachment B).  Moreover, the CAM and ASAs 

proposed in ICC Staff Exhibit 10.0, Attachments A through F, may not include all the 

necessary provisions to preclude potential cross-subsidization.  As Staff witness Pearce 
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indicated during cross-examination, her intent with this recommendation is to allow the 

Commission to consider the effectiveness of the ASAs approved in this proceeding prior 

to the filing of a request for an increase in rates.  Ms. Pearce acknowledged that even 

though there might be an approved ASA in place, the Commission is not obligated to 

allow recovery of any charges for ratemaking purposes, but this condition would provide 

an opportunity to assess if everything that’s approved in this proceeding effectively 

protects the Illinois ratepayers. (TR Jan. 31, 2012, p. 82, line 16 through p. 90, line 11). 

B. Section 7-204(b)(3) 

Section 7-204(b)(3) of the Act requires that the Commission must find that  “the 

costs and facilities are fairly and reasonably allocated between utility and non-utility 

activities in such a manner that the Commission may identify those costs and facilities 

which are properly included by the utility for ratemaking purposes” 

Staff is unable to recommend the Commission make the finding pursuant to 

Section 7-204(b)(3) based on the JA proposal and therefore recommends the 

Commission deny approval of the proposed reorganization.  In the event the 

Commission does approve the reorganization, Staff recommends that the Commission 

impose certain conditions as set forth below in order to make this finding. (ICC Staff 

Exhibit 4.0, p. 4, lines 68 – 83) (ICC Staff Exhibit 10.0, pp. 13 - 14, lines 296 – 338) 

1. Conditions  

Refer to III. A., Conditions 1 through 7, including Staff’s discussion 

regarding the status thereof. 
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C. Section 7-204(b)(5) 

Section 7-204(b)(5) of the Act requires the Commission must find that  “the utility 

will remain subject to all applicable laws, regulations, rules, decisions and policies 

governing the regulation of Illinois public utilities.” Staff is unable to recommend the 

Commission make the finding pursuant to Section 7-204(b)(5) based on the JA proposal 

and therefore recommends the Commission deny approval of the proposed 

reorganization. In the event the Commission does approve the reorganization, Staff 

recommends that the Commission impose certain conditions as set forth below in order 

to make this finding.  (ICC Staff Exhibit 4.0, pp. 4 - 5, lines 86 – 131) (ICC Staff Exhibit 

10.0, pp. 15 - 18, lines 340 – 391) 

1. Conditions 

Refer to III. A., Conditions 1 through 7, including Staff’s discussion 

regarding the status thereof; and 

1) Midstates will remain liable for all outstanding over-recovered 

purchased gas adjustment charges related to open dockets for 

reconciliation periods ending prior to closing of the proposed 

transaction;  

2) Midstates must file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois 

Commerce Commission with a copy to the Manager of the Accounting 

Department of the Commission within fifteen (15) calendar days of the 

receipt of all regulatory approvals required for the proposed transaction 

to take effect.  If the proposed transaction has not been consummated 
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within 60 calendar days of the date of the Order in this proceeding, a 

status report should be filed with the Chief Clerk with a copy to the 

Manager of Accounting, and further status reports every 90 calendar 

days until the executed copy of the final purchase agreement has been 

filed.  

The JA proposed a modification to Condition 1) above noting that Midstates, 

instead of Atmos, will be responsible as a regulatory matter for outstanding charges 

under prior dockets (JA Exhibit 9.2, Section IV. k.).  Staff accepts this modification as a 

necessary practical matter, understanding that if the proposed transaction is approved, 

Midstates will assume the customer billing function and would, therefore, be in a 

position to issue any refunds related to prior overcharges or to collect amounts due 

related to outstanding charges under prior dockets. (TR Jan. 31, 2012, p. 82, lines 1-

15.)   

Midstates accepted Condition 2) in the surrebuttal testimony of Mr. Peter Eichler 

(JA Exhibit 9.1, Section IV. g. and JA Exhibit 9.2, Section IV. m.).   

D. Section 7-101 

Section 7-101 of the Act sets forth the Commission’s jurisdiction over 

transactions with affiliated interests.  In accordance with Section 7-101 Midstate’s 

proposed ASA and CAM must be adequate to safeguard the public interest. Staff 

witness Pearce expressed concerns related to Midstate’s proposed ASA and CAM. In 

rebuttal testimony she recommended the Commission make this finding subject to 

certain conditions, as set forth below, in the event the Commission does approve the 

reorganization. (ICC Staff Exhibit 10.0, pp. 19 - 21, lines 412 – 475) 
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1. Conditions 

Refer to II. J. 3., Conditions 1 and 2; II. J. 4.;  III. A., Conditions 1 through 5 

and Condition 7; and III C., Conditions 1 and 2, including Staff’s discussion 

regarding the status thereof.  

 

IV. CONCLUSION 

 
 WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission’s order in this proceeding reflect all of Staff’s recommendations. 

 
 
February 23, 2012     Respectfully submitted, 

____________________________ 
Megan C. McNeill 
Staff Counsel 
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STAFF CONDITIONS FOR APPROVAL 

Uncontested Conditions  

A. Section 7-204 (b)(4): 

1. Liberty Energy Midstates shall file before the closing of the proposed 
reorganization (1) a letter from a credit rating agency confirming that the 
proposed long-term debt issuance will be rated at least BBB-/Baa3 and (2) a 
certification from Liberty Utilities’ CEO or CFO that it received no oral or written 
statements from any credit rating agencies indicating that the proposed debt 
issuance will be rated lower. 
 

B. Section 7-204 (b)(5): 

1. Liberty Engery Midstates will be liable for all outstanding over-recovered 
purchased gas adjustment charges related to open dockets for reconciliation 
periods ending prior to closing of the proposed transaction.  

 
2. Liberty Energy Midstates shall file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois Commerce 
Commission with a copy to the Manager of the Accounting Department of the 
Commission within fifteen (15) calendar days of the receipt of all regulatory 
approvals required for the proposed transaction to take effect.  If the proposed 
transaction has not been consummated within 60 calendar days of the date of 
the Order in this proceeding, a status report should be filed with the Chief Clerk 
with a copy to the Manager of Accounting, and further status reports every 90 
calendar days until the executed copy of the final purchase agreement has been 
filed. 
 

3. Liberty Energy Midstates, following approval of the reorganization, shall address 
all issues identified during the plan and procedure review and subsequently 
conveyed via the NOA letter by the Pipeline Safety Program (“PSP”).  Revised 
plans and procedures shall be provided to the PSP by the response date 
identified in the NOA letter and address all issues identified by that letter. 
 

C. Section 7-204 (b)(7): 

 
1. Liberty Energy Midstates shall submit a report to the Commission on e-Docket 

with a copy to the Manager of the Commission’s Accounting Department by 
March 31, 2013 that provides the following: 
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a. A comparison of Liberty Energy Midstates’ 2012 projected budget for the 
Illinois utility operations (attached as JA Ex. 5.3 and ICC Staff Ex. 9.0 
Attachment A) to the actual costs incurred by Liberty Energy Midstates in 
operating the Illinois utility during 2012, with an explanation for each cost 
variation +/-15%; and 
 

b. A comparison of the 2013 projected budget for the Illinois utility operations 
compared to the actual 2012 costs incurred by Liberty Energy Midstates in 
operating the Illinois utility during 2012, with an explanation for each cost 
variation +/- 15%; and 

 

c. A conclusion as to whether the acquisition of the utility operations of Atmos in 
Illinois by Liberty Energy Midstates resulted in an adverse rate impact. 

 

2. The items identified in 1.a-1.c., above will also be reported by the President of 
Liberty Energy Midstates during the annual appearance before the Commission 
as described in H. 2. below. 

 
 
D. Section 7-204(c) 

1.  All savings resulting from the proposed reorganization shall be flowed through to 

the costs associated with the regulated intrastate operations for consideration in 

setting rates by the Commission; and 

2.  Any costs incurred in accomplishing the proposed reorganization in this or any 

future proceeding shall not be recoverable through Illinois jurisdictional regulated 

rates. 

3. There is no presumption for or against recoverability of costs attributed or related 

to the reorganization. The recoverability of any such costs, which may include 

costs of obtaining continuing services or investments to replace Atmos IT and 

other infrastructure, should be determined by the Commission in a future rate 

case. 

 

E. Part 505:  

 

1. Liberty Energy Midstates shall accept the corrections to its preliminary journal 

entries as described in the rebuttal testimony of Staff witness Pearce (ICC Staff 

Exhibit 10.0, pp. 3 – 4, lines 64 – 76). 
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2. Liberty Energy Midstates shall file the final accounting entries (with the 

corrections noted in D-1. above), including the actual amounts recorded by 

Liberty Energy Midstates within 60 calendar days following the closing of the 

proposed transaction with the Chief Clerk of the Commission, with a copy of the 

filing to the Manager of the Accounting Department of the Commission. 

 

F. Section 5-106:  

 

1. Liberty Energy Midstates shall be allowed to maintain its books and records in 
Missouri, with the provision that Liberty Energy Midstates will be liable for, and 
upon proper invoice from the Commission will promptly reimburse for reasonable 
costs and expenses associated with the audit or inspection of any books, 
accounts, papers, records and memoranda kept outside of the State, pursuant to 
Section 5-106 of the Act.  Further, digital copies of all books and records will be 
available in Illinois and at the Commission’s request hard copies will be made 
available in Illinois as well. (ICC Staff Exhibit 4.0, pp. 14 – 15, lines 318 – 329) 

 
 

G. Section 6-103: 
 
1. Liberty Energy Midstates will file a compliance report with a copy to the Manager 

of the Commission’s Finance Department following the proposed reorganization 
that describes Liberty Energy Midstates’ post-acquisition capital structure and 
identifies capital structure adjustments that result from the proposed 
reorganization. 
 

2. In the event that the compliance report shows that the capitalization exceeds 
book value, Liberty Energy Midstates shall file a petition seeking Commission 
approval of the fair value study and the resulting capital structure for Liberty 
Energy Midstates pursuant to Section 6-103 of the Act. 
 

H. Other: 
 
1. Liberty shall file a semi-annual compliance report on the Commission’s e-Docket 

system in this proceeding with a copy to the Manager of the Commission’s 
Accounting Department, reporting on Liberty’s progress toward satisfying each 
condition the Commission imposed on Liberty in this case beginning six months 
after the closing of the proposed reorganization and continuing until (1) for two 
years thereafter or (2) Liberty petitions the Commission and receives 
Commission approval to cease filing the required reports, whichever comes first. 
 

2. The President of Liberty Energy Midstates shall appear before the Commission 
each year on an ongoing basis to report on Liberty’s progress toward and 
continuing compliance with the Commission’s Final Order in this case, until such 
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time as Liberty is no longer required to file the semi-annual reports set forth in 
condition 1 above. 

 

3. Atmos shall file an ICC form 21 for the period beginning January 1, 2012 and 
ending on the date of closing of the Asset Purchase Agreement. 
 

4. Liberty Energy Midstates shall file an ICC form 21 for the period beginning on the 
date of closing of the Asset Purchase Agreement and ending on December 31, 
2012. The filing shall also include a simple consolidation of this form with Atmos’ 
form 21. 
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Contested Conditions  
 

 

I. Section 7-204(b)(2): 

 

1. Liberty Energy Midstates will accept the proposed revisions to the Affiliated 

Service Agreement (“ASA”) and Cost Allocation Manual (“CAM”) as set forth in 

ICC Staff Exhibit 10.0, Attachments A through F. 

 

2. Each service provider will provide the Manager of Accounting of the ICC with a 

template of all allocation percentages used to charge Midstates pursuant to each 

applicable ASA.  Specifically, each template should account for 100% of each 

cost category being allocated, including the respective percentages allocated to 

other affiliates, as well as Midstates. The template should be provided within 60 

days of closing the proposed transaction and should be updated annually, with a 

copy provided to the Manager of Accounting no later than March 31. 

 

3. Each service provider will perform an annual internal audit that includes certain 

specific tests of costs allocated to Midstates pursuant to the applicable ASA, 

including compliance with the processes outlined in the ASA and including a 

review of the allocation factors and the calculation of each to verify that they are 

updated and calculated in accordance with the respective ASA, as stated in the 

Illinois Rider attached to the ASA. 

 

4. Each service provider will conduct a full study of the cost of services provided 

under the applicable ASA on a triennial basis.  A full study is necessary 

periodically to ensure that Midstates will be charged appropriately for the 

services it receives, with no over- or under-charging.  The cost of services study 

shall be provided to the Accounting Department Manager no later than July 1 of 

the year following the initial three-year period, according to provisions of the 

Illinois Rider attached to the ASA. 

 

5. Each service provider will file annually by May 1 a billing report on the ICC’s e-

Docket system in Docket No. 11-0559 with a copy to the ICC’s Accounting 

Department Manager and to the Office of the Chief Clerk of the ICC.  The billing 

report should summarize the monthly charges billed to Midstates and each of the 

affiliated companies by each service provider under each applicable ASA. 

 

6. Neither Liberty Energy Midstates nor its affiliate Liberty Utilities (Canada) Corp. 

(“LUC”) nor any of its affiliated service companies, such as Liberty Energy 
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Utilities (New Hampshire) Corp. may purchase gas supply from an affiliated entity 

following the closing of the proposed transaction without petitioning the 

Commission for authority. 

 

7. APUC and its affiliates should be required to submit a petition under Section 7-

101 of the Act for the Commission to consider the effectiveness of the ASAs 

approved in this proceeding prior to filing any request for an increase in rates, but 

in any case no later than September 30 of the year following the first full calendar 

year subsequent to closing the proposed transaction.  The petition should 

indicate the costs recovered from Midstates for each accumulated calendar year 

through each ASA.  The allocated common costs from each service provider 

should be supported by exemplar allocation percentages for each service 

provided and must include all allocation percentages to the various entities to 

account for 100% of the allocated costs.  The direct charges to the various 

affiliates billed by each service company should also be included.  After 

reviewing the results, the Commission may consider modifications to the ASAs. 

 

J. Section 7-204(b)(3): 

 

1. Refer to H-1 through H-7 

 

K. Section 7-204(b)(5): 

 

1. Refer to H-1 through H-7; and, 

 

2. Liberty Energy Midstates will remain liable for all outstanding over-recovered 

purchased gas adjustment charges related to open dockets for reconciliation 

periods ending prior to closing of the proposed transaction. 

 

L. Section 7-101: 

 

1. Conditions D-1 and D-2, E, H-1 through H-5, H-7, J-1, and J-2. 
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