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ILLINOIS-AMERICAN WATER COMPANY’S RESPONSE IN OPPOSITION 
TO THE ATTORNEY GENERAL’S MOTION TO COMPEL DISCOVERY 

 
 Illinois-American Water Company (“IAWC” or the “Company”) hereby responds to the 

People of the State of Illinois Motion To Compel Discovery from Illinois American Water 

Company and Request to Reschedule Staff and Intervenor Direct Testimony (“Motion”), served 

by the Office of the Illinois Attorney General (“Attorney General” or the “AG”)) at 5:23 p.m. on 

Friday, February 17, 2012.  

I. Summary of Response. 

The Motion should be denied because: (i) all of the responses to the referenced AG 

Second and Fourth Sets of Data Requests (the “AG 2 series” and “AG 4 series,” respectively) 

were provided on February 21, 2012, well within the time frame requested in the Motion and ten 

days prior to the Staff and Intervener direct testimony filing date; (ii) the AG 2 series of data 

requests were the subject of attempts by IAWC to resolve concerns about duplicative and 

overlapping requests, regarding which the Company did not receive a response from the AG 

until January 24, 2012; therefore, the timing of IAWC’s responses to the AG 2 series is not a 

basis for a change in the testimony schedule; (iii) the referenced AG 4 series of data requests 

were provided in less than 28 days from the date of service and have not been the subject of 

“consultation and reasonable attempts to resolve differences,” as required by the Commission’s 

rules on discovery, 83 Ill. Adm. Code § 200.350; and (iv) the AG 2 series, which were initial 

requests and not “follow-up,” was not issued until more than two months after IAWC files its 
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case.   

II. Background. 

IAWC filed tariffs and supporting materials and information pursuant to 83 Ill. Adm. 

Code Part 285 reflecting a proposed general increase in water and sewer rates on October 27, 

2011.  On January 10, 2012, the Attorney General served IAWC with the AG 2 series of data 

requests, which consisted of 141 requests.  (See Jan. 10, 2012 service e-mail with AG 2 series 

(attached as Exhibit A).)  Including subparts, the AG 2 series of data requests included over 400 

discrete requests for information.  (See id.) 

On January 13, 2012, counsel for IAWC contacted the AG regarding the duplicative, 

cumulative and overlapping nature of the AG 2 series of data requests.  IAWC’s counsel also 

provided a list of the specific data requests with which IAWC had concerns.  (See Jan. 13, 2011 

e-mail from A. Sturtevant to S. Satter with attachment (attached as Exhibit B).)  Counsel for 

IAWC also indicated to counsel for the AG via telephone correspondence that approximately 30 

data requests in the AG 2 series related to tax issues would not be available until early February. 

Counsel for the AG agreed to review IAWC’s list of data requests which presented 

duplication and overlap concerns.  (See Jan. 17, 2012 e-mail from S. Satter to A. Sturtevant 

(attached as Exhibit C).)  The AG’s counsel agreed some of the requests were duplicative, 

acknowledging that, “[s]ome questions could be combined into one.”  Id.  In the spirit of 

cooperation, IAWC agreed to provide the AG with a list of all data requests served by all parties 

at that time, to assist the AG’s counsel with her review.  (See Jan. 18, 2012 e-mail from A. 

Sturtevant to S. Satter (attached as Exhibit D).)  Eleven days after IAWC’s counsel first raised 

concerns regarding the AG 2 series, on January 24, 2012, counsel for the AG responded and 

indicated she had “made some progress” in reviewing a portion of IAWC’s concerns with the 
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AG 2 series and indicated that she would “try” to review more that week.  (See Jan. 24, 2012 

e-mail from S. Satter to A. Sturtevant with attachment (attached as Exhibit E).)  As of the date 

of filing of this Response, however, no further follow up has been provided to IAWC regarding 

its concerns about duplication and overlap in the AG series of data requests.  Nevertheless, 

IAWC began providing responses to the AG 2 series on or about January 26, 2012, two days 

after receiving the AG’s partial response to IAWC’s concerns.  IAWC completely responded to 

all of the AG 2 series data requests by February 21, 2012. 

On January 31, 2012 at 5:21 p.m., the AG served its AG 4 series of data requests on 

IAWC.  (See Jan. 31, 2012 service e-mail with the AG 4 series (attached as Exhibit F).)  The 

AG 4 series included 28 data requests, exclusive of subparts.  Id.  Considering subparts (most 

of which requested distinct information), however, that set totaled approximately 137 individual 

data requests.  Id.1  As these requests were issued after close of business on January 31, 2012, 

they were not logged by IAWC as received until February 1, 2012, with a “best efforts” 14-day 

response set at February 15, 2012.  Within 15 days of receiving the AG 4 series (February 16, 

2012), IAWC had responded to 20 of the 28 (approximately 110 of the 137 considering subparts) 

of the data requests contained in that set.  On February 20 and 21, 2012, IAWC responded to 

the remaining data requests comprising the AG 4 series.  

III. Because the Requested Data Responses Have Been Provided, the AG’s Motion Is 
Now Moot and Should Be Denied. 

 
In its Motion, the AG asks that IAWC be ordered to provide full and complete responses 

to the referenced data requests.  Specifically, the AG requests that the referenced responses be 

provided “within 5 business days.”  AG Motion, ¶ 11.  Because the Motion was filed after 

close of business on Friday, February 17, 2012, and Monday, February 20, 2012, was a holiday, 

                                                
1 Thus, collectively, considering subparts, the AG 2 and AG 4 series of data requests total over 

approximately 540 distinct requests.  
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any data response provided on or before February 27, 2012 will have been provided “within 5 

business days.”  As of February 21, 2012, all of the data requests referenced in the AG’s 

Motion (both the AG 2 series and AG 4 series) were completed and provided to the AG.   

Therefore, they have been provided within the time frame requested by the AG.  Accordingly, 

the Motion should be denied. 

IV. The AG Has Not Complied with the Commission’s Discovery Rules with Respect to 
Its Motion to Compel the AG 4 Series Responses. 

 
 The Motion should also be denied with respect to the AG 4 series because they were 

provided in less than 28 days post service and have not been the subject of “consultation and 

reasonable attempts to resolve differences,” as required by the Commission’s rules on discovery.  

See 83 Ill. Adm. Code § 200.350.   

At the time the Motion was filed, the referenced responses to the AG 4 series had not 

been outstanding for the 28-day response period established as the default time frame for 

responding to discovery under the Commission’s rules.  Under the 28-day requirement, 

IAWC’s responses to the AG 4 series would not be overdue until March 1, 2012.  See 83 Ill. 

Adm. Code § 200.410(b).  IAWC completely responded to the AG 4 series within 3 weeks of 

service.  In fact, the Company responded to 20 of the 28 data requests in that set (approximately 

110 of the 137 considering subparts) within just one day of the agreed to14-day “best efforts” 

period.  The AG’s request to compel responses to the remaining AG 4 series is unreasonable 

prior to the expiration of the 28-day period.  It should be denied.  

Moreover, in asking the Administrative Law Judge to compel IAWC to respond to the 

AG 4 series, the AG has failed to demonstrate compliance with the Commission’s Rule 200.350, 

which requires parties to first attempt to resolve discovery disputes extra-judicially before filing 

a motion to compel.  83 Ill. Adm. Code § 200.350 (“Every motion to compel formal discovery 
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or to invoke Section 200.370 shall incorporate a statement showing that consultation and 

reasonable attempts to resolve differences have failed.”).  The AG contends its counsel 

“brought [IAWC’s alleged] failure to respond to these data requests to the attention of Company 

counsel several times” and “has attempted to resolve this matter in good faith by communicating 

with Company counsel regarding its failure to provide responses to outstanding data requests by 

letter dated February 8, 2012.”  AG Motion, ¶¶ 3-4.  However, the documents attached to the 

Motion relate to the AG’s “attempt to resolve differences” regarding only to the AG 2 series.  

None of the correspondence attached to the AG’s Motion references the AG 4 series.  Thus, the 

AG has failed to comply with Rule 200.350; its request to compel responses to the AG 4 series 

therefore should be denied. 

Finally, IAWC notes the AG’s contention that certain, unidentified data request responses 

provided by IAWC lack responsiveness or are incomplete.  AG Motion, ¶ 5.  The AG does not 

explain which responses it believes are insufficient or how those responses are purportedly 

deficient.  Nevertheless, the AG claims it is entitled to an extension of the March 1, 2012 

deadline for the filing of its direct testimony—a deadline still over two weeks away at the time 

the AG filed its Motion—to allow the AG to review the Company’s responses to the AG 4 series 

“follow-up questions” it believes were necessitated by IAWC’s unidentified, allegedly deficient 

responses.  Such unsupported assertions should not serve as the basis for an extension of case 

deadlines.   

V. The AG’s Request for an Extension of Time to File Staff / Intervener Direct 
Testimony Is Unjustified and Should Be Denied. 

 
 The AG 2 series of data requests set forth over 400 separate requests for information.  

The volume of requests notwithstanding, the AG 2 series contained numerous questions that 

were duplicative and overlapping.  The following are a few examples of the types of duplicative 
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questions with which IAWC had concerns: 

AG 2.38, 2.41 
 

� AG 2.38 asked: Provide the amount of actual AWWSC charges to IAWC for OPEBs 
each year from 2009 through 2011, and as projected for 2011, 2012 and 2013. 
 

� AG 2.41(c) asked: Provide the amount of actual AWWSC charges to AIWC [sic] for 
OPEBs each year from 2009 through 2011, and that IAWC projects for 2011 and for 
2013. 

 
AG 2.40, 2.41 
 

� AG 2.40 asked: Has AWWSC or IAWC ever examined converting its defined benefit 
pension plan to some other type of retirement benefit in order to help control costs?  If 
not, explain fully why not. If so, please identify how this was done, and provide a copy of 
all Documents. 
 

� AG 2.41(e) asked: Has IAWC ever examined converting its defined benefit pension plan 
to some other type of retirement benefit in order to help control costs?  If not, explain 
fully why not. If so, please identify how this was done, and provide a copy of all 
Documents. 

 
AG 2.62(f), 2.139(a) 
 

� AG 2.62(f) asked: When does IAWC anticipate filing its next rate case for this district? 
 

� AG 2.139(a) asked: When does IAWC anticipate filing its next rate case? 
 
IAWC’s counsel sought to work cooperatively with counsel for the AG to achieve a 

resolution of the request duplication issue as discussed above.  (See Exhibits B &D).  As 

stated above, the AG’s counsel undertook a partial review of the AG 2 series requests on January 

24, 2013.  (See Exhibits C & E.)  However, the AG’s review was never completed. 

Nevertheless, IAWC began responding to the AG 2 series shortly after the AG’s January 24, 

2012 partial response.  Given that January 24, 2012 is the first (and only) time the AG 

addressed IAWC’s concerns regarding the AG 2 series (raised 11 days prior), January 24, 2012 

is a more appropriate date from which to determine the response time to the AG 2 series.  By 

the end of that week (January 27, 2012), IAWC had responded to 44 of the 141 requests.  As of 
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the date of the AG’s Motion, IAWC had provided 108 of 141 responses.  And, by February 21, 

2012—28 days from January 24, 2012—IAWC had provided responses to all of the AG 2 (and 

AG 4) series data requests.  See 83 Ill. Adm. Code § 200.410. 

 IAWC has worked diligently to respond to the extensive (over 400 subpart) discovery 

request in the AG 2 series.  The responses have now been provided, at least ten days prior to the 

Staff and Intervenor direct testimony filing date.  The responses have been provided despite the 

fact that the AG never fully addressed IAWC’s concerns about duplicative requests.  The AG 

cannot now seek an extension of time for filing it direct testimony when IAWC’s concerns about 

data request duplication went unresolved.  Further, the AG waited for more than two months 

after IAWC’s case was filed to issue the AG 2 series requests.  Arguably, such a broad and 

extensive request was not issued in a timely manner.  See 83 Ill. Adm. Code § 200.410(a) 

(“Requests for information or discovery and responses thereto shall be made in a timely fashion . 

. .”.)  To find otherwise would encourage parties to issue extraordinarily voluminous and 

burdensome discovery requests in rate case proceedings, in the hope of obtaining favorable 

scheduling changes if the recipient party fails to respond in accordance with the issuing parties’ 

desired response time. 

 Finally, with respect to the AG’s request for an extension, IAWC understands the AG 2 

series and AG 4 series data requests to relate to the testimony preparation of only one AG 

witness, Mr. Ralph Smith.  The AG has not, and cannot, demonstrate the need for an extension 

for any other party or witness.  IAWC therefore understands the AG’s request for an extension 

(which should be denied) to be limited to the testimony of that one witness. 

 The AG now has the complete set of responses to the AG 2 and 4 series of data requests 

in hand.  Accordingly, the AG’s request for a schedule extension, and all other relief requested 
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in the AG’s Motion, should be denied. 

WHEREFORE, for all of the reasons set forth above, IAWC respectfully requests that the 

AG’s Motion be denied. 

        
Dated: February 22, 2012   
 
 

Respectfully submitted, 
 
Illinois-American Water Company 
 
By: /s/ Albert D. Sturtevant 
 Albert D. Sturtevant 
 
One of their attorneys 
 
Albert D. Sturtevant 
Anne M. Zehr 
Rebecca L. Segal 
WHITT STURTEVANT LLP 
180 N. LaSalle Street, Suite 1822 
Chicago, Illinois 60601 
Phone: (312) 531-8979 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com  
segal@whitt-sturtevant.com 
 
Mark A. Whitt 
WHITT STURTEVANT LLP 
PNC Plaza, 20th Floor 
155 East Broad Street 
Columbus, Ohio 43215 
Phone: (614) 224-3911 
whitt@whitt-sturtevant.com 
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Attorney for Illinois-American Water 
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